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87  L.J.,  K.B.  527  1 45,72.435,436 

3  B.C.  281 478 

16  U.C.C.P.  275 351 

10  B.C.  181 20,21 

15  B.C.  495   )  ann 

15  W.L.R.  633  5 

3/  o.CR.  577     /  OQQ  oon 

81  L.J.,  P.C.  64  ] .....289,290 

32  L.J.,  Ch.  782 512 

4  Q.B.  182 499,  502 

L.R.  1  Eq.  184 189 

7  B.C.  348 22,  25,  26,  27,  28 

14  Pr.  303 466 

81  L.T.  631 197,200 

8  App.  Cas.  517 175 

1  K.B.  270 402 

23  B.C.  103 95,  317 
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NELSON  V.  PACIFIC  GREAT  EASTERN  RAILWAY    maciwnald, 

COMPANY.  (Atoiinb«i) 


THE  ORDER  OF  THE  OBLATES  OF  MARY  IMMACU- 
LATE V.  PACIFIC  GREAT  EASTERN  RAILWAY 

COMPANY. 

Practice — Coats — Plaintiffs  successful  in  action — Certain  questions  in 
controversy  decided  in  defendant's  favour — Costs  as  to,  for  defendant 
— Issue — Event. 

A  judgment  allowed  the  plaintiffs  the  costs  of  the  action  "except  so  much 
thereof  as  relates  to  the  questions  in  controversy  which  were  decided 
in  favour  of  the  defendant,"  and  the  defendant  was  to  recover  from 
the  plaintiffs  "its  costs  of  so  much  of  the  action  as  relates  to  said 
questions."  The  action  was  for  compensation  because  of  a  railway 
company  improperly  encroaching  upon  the  foreshore  in  front  of  the 
plaintiffs'  land,  and  for  taking  a  portion  of  the  plaintiffs'  land  for 
railway  purposes.  The  plaintiffs  succeeded  as  to  the  foreshore  but 
failed  to  shew  that  any  of  their  lands  had  been  taken.  The  Company 
contended  that  imder  its  Act  of  incorporation  the  plaintiffs  were  not 
entitled  to  compensation  in  respect  of  foreshore  rights  if  the  Act 
were  complied  with  in  the  construction  of  the. railway.  The  trial 
judge  held  the  defendant  had  constructed  the  railway  in  accordance 
with  the  Act,  but  that  the  Act  did  not  deprive  the  plaintiffs  of  the 
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HAODONALDy  p^H^^^i  oompenBation.      The  taxing  officer  allowed  the  defendant  the 

rAtci^*  h*   'k  ^/coHb'oI  witnesses  brought  to  prove  that  they  had  complied  with  the 

\At  \JllmIMMtWdmJ  -^     J                                                                                      ■ 

.  .    *^ct. 


-_  •»  • 


•      •  • 
•  •      • 


1918    «  'Jtnfdf  on  review,  that  the  defendant  having  failed  upon  the  question  as  to 
»^  .    A**    '•  *     ^^®  foreshore,  it  was  not  entitled  to  the  costs  relating  to  that  issue. 

.it^iii^     ApPLICATIONtoreviewthetaxationof  abillof  costs.    The 

•'.'iPA'cmo     facts  are  set  out  in  the  reasons  for  judgment.     Heard   by 

;. .    '•  eabtkbn    ^^c^^^-^^^j  J*  at  Chambers  in  Vancouver  on  the  4th  of  June, 
Ry.  Co.     1918. 


•. 


Dorr  ell,  for  plaintiffs. 
Oibson,  for  defendant. 

6th  September,  1918. 

Macdonald,  J. :  Application  is  made  to  review  the  taxation 
of  the  bill  of  costs  herein.  These  actions  were  tried  together, 
and  the  plaintiffs  succeeded.  They  were  allowed  the  costs  of 
action,  "except  so  much  thereof  as  relates  to  the  questions  in 
controversy,  which  were  decided  in  favour  of  the  defendant." 
Defendant  was  to  recover  from  the  plaintiffs  "its  costs  of  so 
much  of  the  action  as  relates  to  said  questions."  Under  this 
provision  the  defendant  was  allowed,  in  the  taxation  of  its  costs, 
certain  witness'  fees  amoimting  to,  about  $600.  These  expenses 
were  claimed  for  expert  witnesses,  called  by  the  defendant  to 
prove,  that,  in  the  construction  of  its  railway,  it  had  adopted 
"the  shortest  possible  route"  from  the  City  of  Vancouver  to  the 
City  of  North  Vancouver  and  thence  along  the  margin  of  Howe 
Sound,  B.C.  Considerable  time  was  occupied  at  the  trial  in 
Judgment  ascertaining  whether  the  statute,  authorizing  the  construction 
of  the  railway,  had,  in  this  respect,  been  complied  with.  I 
expressed  a  doubt,  as  to 'whether  it  was  material  to  decide  this 
point,  in  view  of  the  route  having  been  sanctioned  by  the  Lieu- 
tenant-Governor in  Council,  but  found  as  a  fact  that  the 
defendant  had  adopted  a  proper  route  and  that  the  line,  as  con- 
structed along  the  foreshore  in  front  of  the  plaintiffs'  property, 
was  in  accordance  with  the  legislation.  Defendant  contends 
that  this  finding  was  on  a  "separate  issue  or  event,"  and  conse- 
quently that  the  witness  fees  in  connection  therewith  are  pro- 
perly chargeable  against  the  plaintiffs.  The  terms  of  the  order 
for  judgment,  in  this  respect,  are  somewhat  broader  than  those 
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usually  adopted,  but  I  do  not  think  they  were  intended,  nor  maoiwnald, 
should  they  give,  any  further  costs  to  the  defendant,  than  if  it  (Atohambere) 
had  declared  that  the  defendant  was  entitled  to  the  costs  of  "the 
issue,"  upon  which  it  succeeded.  The  point  then  to  be  con- 
sidered is,  whether  such  finding  was  an  "issue  or  event"  found 
in  favour  of  the  defendant  ?  The  controversy  between  the  par- 
ties arose,  through  the  defendant  claiming  the  right,  in  the  con- 
struction of  its  railway,  to  take  possession  of  and  interfere  with 
the  use  and  enjoyment  of  the  foreshore  in  front  of  the  plaintiffs' 
property,  without  paying  compensation.  I  decided  that  the 
defendant  did  not  possess  this  right,  and  could  not  thus  encroach 
upon  the  foreshore,  without  complying  with  the  provisions  of 
the  British  Columbia  Railway  Act,  as  to  expropriation  and  pay- 
ment of  compensation.  Not  having  received  the  consent  of  the 
owners  to  such  occupation,  it  should  have  given  notice  to  "treat" 
and  take  any  other  necessary  proceedings,  to  utilize  this  land  for 
railway  purposes.  After  the  dispute  had  developed,  there  was 
a  stated  case  submitted  to  the  Court.  When  it  came  on  for 
disposition,  the  pleadings  did  not  set  up  any  statutory  right  to 
construct  the  railway.  There  was  a  letter  produced  from  the 
judge,  who  held  the  trial,  dealing  with  the  matter  of  the 
"shortest  possible  route,"  but  neither  by  the  pleadings,  as  then 
existing,  nor  as  subsequently  amended,  is  the  question  of  such 
non-compliance  with  the  statute  specifically  raised.  It  was 
apparently  in  the  mind  of  all  parties,  that  evidence  on  this  point  judgment 
would  be  required,  and  should  be  available,  and  so  the  trial  pro- 
ceeded without  any  prior  notice  "to  admit  facts"  having  been 
given. 

The  plaintiffs  claimed  that,  not  only  was  the  foreshore 
improperly  encroached  upon,  but  that  a  portion  of  their  land 
had  been  taken  for  railway  purposes.  This  created  two  issues, 
and  as  the  plaintiffs  only  succeeded  with  respect  to  the  fore- 
shore, they  are  required  to  pay  the  costs  pertinent  to  the  issue, 
as  to  the  land  taken.  It  is,  as  if  a  party  sought  to  recover  pos- 
session of  two  pieces  of  land  and  failed  as  to  one  of  them :  see, 
e.g.,  Slatford  v  Erlebach  (1911),  81  L.J.,  K.B.  372;  (1912),  3 
K.B.  165.  It  is  contended  by  the  plaintiffs,  that  the  deter- 
mination, as  to  whether  the  shortest  possible  route  had  been 
adopted  or  not,  was  not  a  "separate  issue  or  event,"  and  while 
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MACDONALD,  ^f  importance,  and  closely  contested,  still,  that  it  was  only  a 
J.  *' 

(At  Chambers)  branch  of  the  defence.  It  was  submitted  that  the  defendant 
required  to  shew,  not  only  the  statutory  authority  to  construct 
the  railway,  but  also  that  the  statute  was  applicable,  and  had 
been  properly  utilized,  or  fail  in  its  defence.  It  seems  clear 
that  the  defendant  can  only  justify  its  trespass,  by  seeking  to 
apply  the  statute.  To  accomplish  this  end,  it  was  necessary  to 
prove  compliance  with  the  statute,  not  only  by  filing  plans,  but 
by  shewing  that  they  have  been  sanctioned  and  approved  by  the 
proper  authority.  Then  a  further  step,  beyond  proving  plans, 
would  be  to  shew  that  the  line,  as  constructed,  was  in  compliance 
with  the  Act.  Generally  speaking,  if  there  was  a  lengthy  dis- 
cussion and  argument  as  to  the  validity  of  the  plans,  or  upon 
some  other  portion  of  the  proceedings,  of  like  nature,  would  it 
not  be  deemed  a  part  of  the  plea  of  justification,  and  depend, 
as  to  liability  for  payment  of  costs,  upon  the  result  of  such 
defence?  Then  the  expenses  attached,  to  proving  the  appli- 
cability of  the  Act,  should  not  be  on  a  different  basis.  They 
might  possibly  be  segregated.  Still,  I  do  not  think  that  they  were 
expended,  in  order  to  alone  support  a  separate  issue,  upon  which 
the  defendant  would  be  entitled  to  have  its  costs  taxed  against 
the  plaintiffs.  In  other  words,  as  the  defendant  failed  upon  the 
issue  raised  by  its  plea  of  justification,  it  should  not  be  entitled 
to  tax  costs  in  connection  with  a  branch  of  such  plea,  upon  which 

Judgment  i^  succeeded.  In  my  opinion,  even  though  such  portion  of  the 
costs  of  the  trial  could  be  fairly  separated,  still,  I  should  not 
introduce  a  principle  of  taxation,  that  might  create  a  most  com- 
plicated state  of  affairs.  For  example,  if  a  party  raised  a 
ground  of  defence,  requiring  proof  of  a  number  of  facts  to 
support  it,  then,  he  might  claim  to  be  entitled  to  costs  of  proving 
all  the  facts,  except  the  one  upon  which  he  failed,  and  which 
destroyed  the  whole  effect  of  such  plea.  I  think  the  same  posi- 
tion should  apply,  where  a  statute  is  set  up  as  a  defence,  in  an 
action  of  trespass  to  land,  and  the  defendant  deems  it  necessary, 
to  prove  the  applicability  of  the  Act  and  compliance  with  its 
terms  in  order  to  justify  its  acts.  I  should  add  that  in  coining 
to  a  conclusion,  I  have  been  influenced  by  the  failure  of  the 
defendant, to  avail  itself  of  the  provisions  of  Order  XXXII.,  r. 
4,  as  to  serving  of  notice  to  admit  facts  prior  to  trial.      This 
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was  a  ready  means,  that  could  have  been  adopted  by  defendant  macw^naij), 
and  would  doubtless  have  brought  about  the  result  now  sought  (AtohamberB) 
to  be  attained.  I  think  that  the  plaintiffs  should  not  be  required 
to  pay  such  portion  of  the  costs  of  witnesses,  called  by  the 
defendant,  as  tended  to  support  this  branch  of  the  defence,  and 
the  taxation  should  be  varied  accordingly. 

During  the  argument,  I  d^alt  with  the  cost  of  examination 
for  discovery,  and  expressed  the  opinion  that  the  registrar  was 
right  in  disallowing  such  costs,  but  there- might  be  an  allowance 
of  two  hours  for  inspection  of  documents  in  lieu  of  the  cost  of 
examination.  Then  as  to  counsel  fees,  I  intimated,  and  now 
hold,  that  in  view  of  the  success  of  the  plaintiffs  in  this  impor- 
tant action,  I  think  a  senior  counsel  fee  of  $75  should  be  judgment 
allowed  in  both  actions.  The  certificate  of  taxation  should  be 
varied  and  the  plaintiffs  are  entitled  to  costvS  of  this  application, 
fixed  at  $10,  which,  without  further  order,  can  be  added  to  . 
their  costs. 

Order  accordingly. 
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V.  THE  MUTUAL  LIFE  ASSURANCE 
OOMPA^N^Y  OF  CANADA. 


yegligence  —  O^ce  building  —  Stairway  —  Obligation  as  to  lighting  and 
railings  on  stairs — Member  of  club  renting  rooins  in  building — Injury 
through  falling — Application  of  city  by-law  requiring  lighting — B.C. 
Stats.  J8S6,  Cap.  32,  Sec.  lJf2{54). 

The  plaintiff,  a  member  of  a  club  reiitinfj  rooms  on  the  fourth  floor  of  an 
office  buildings  owned  by  the  defendants,  left  the  rooms  at  about  8.30 
in  the  evening.  As  the  elevator  was  not  running  he  walked  down  the 
stairway.  On  the  fourth  floor  there  was  a  corridor  in  front  and  to 
the  left  of  the  elevator-shaft,  the  stairs  startinjr  down  at  the  back  and 
continuing  down  on  the  ri*^ht  aide  of  the  shaft.  Tlie  third  storey 
was  the  same  ns  the  fourth,  but  owin*?  to  the  pfreater  height  above 
the  ground  floor,  the  stairs  started  from  the  left  of  the  shaft  at  the 
second  floor.  The  corridors  were  lighted  on  the  third  and  fourth 
^storeys  but  not  on  the  sofond.  As  the  plaintiff  went  down,  thinking 
the  stairway  started  from  the  second  storey  at  the  same  place  as  the 
others,   he   stepped    into   '^pace  at   the   left   of   the   shaft   and,   falling 
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CATLET,  on  the  stone  stairway,  was  injured.      The  learned  trial  judge  non- 

CO.  J.  suited  the  plaintiflf. 

^g,»        Held,  on  appeal,  McPhillips,  J. A.  dissenting,  that  there  was  no  duty 
towards  the  plaintiff  imposed  upon  the  defendant  to  light  the  stair- 
Nov.  24.  case  ajuj  f}^^  appeal  should  be  dismissed. 

GOUBT  OF  B^99^^^  V.  Miers  (1908),  2  K.B.  278  followed. 

APPEAL  A  city  by-law  provides  that  "The  owner  of  any  theatre  ....  office  building 

or  any  public  building  requiring  fire-escapes,  shall  provide  the  same 

1^18  with    indicating    lights    at    all    fire-escapes    and   shall    at    all    times 

Oct.  1.  adequately  light  all  lobbies,  halls  and  corridors.'* 

Held,  McPhillips,  J.A.  dissenting,  that  the  by-law  was  intended  to  pro- 

McKiNLAY  vide  protection  to  tenants  and  occupants  of  such  buildings  in  case  of 

MiTTTiAT  ^^^*  ^^*  could  not  be  invoked  in  an  action  for  personal  injuries  result- 

LiFE  ^^fi  from  falling  down  an  unlighted  stairway. 

ASSUBANCB 
.      Co.  OF  A 

Canada  /iPPEAL  from  the  decision  of  Cayley,  Co.  J.  in  an  action  for 
damages  for  injuries  sustained  by  the  plaintiff  in  falling  down 
stairs  in  the  defendant  Company's  building.  Tried  at  Van- 
couver, with  a  jury,  on  the  26th  of  October,  1917.  The  defend- 
ant owned  the  Insurance  Exchange  Building  (former  Dominion 
Trust  Building)  on  Pender  Street  in  Vancouver.  The 
building  is  eight  stories  high,  and  suites  on  the  fourth  floor 
were  rented  to  the  Elks  Club,  of  which  the  plaintiff  was  a 
member.  The  defendants  reserved  control  of  the  elevator 
and  the  stairs.  The  stairs  went  down  around  the  elevator  shaft. 
On  the  fourth  floor  there  was  a  corridor  at  the  front  of  the 
elevator  and  on  its  left  side,  the  stairs  starting  down  at  the 
back  of  the  shaft.  The  third  floor  was  the  same,  but  owing 
to  the  greater  height  of  the  ground  floor,  the  stairs  started  down 
Statement  from  the  second  floor  on  the  left  side  of  the  shaft.  On  the 
evening  of  the  accident  there  was  a  light  on  the  third  and  fourth 
floors,  but  there  was  no  light  on  the  second  floor.  On  the  30th 
of  July,  1917,  the  plaintiff,  who  had  visited  the  Elks  Club, 
came  out  and  rang  the  elevator  bell.  After  three  or  four 
minutes,  the  elevator  not  responding,  he  started  down  the 
stairs.  On  reaching  the  second  floor,  thinking  the  stairs  would 
be  the  same  as  above  and  not  start  until  he  reached  the  back  of 
the  shaft,  he  stepped  into  space  at  the  left  of  the  shaft  and, 
falling,  was  injured,  sustaining  a  left  inguinal  hernia  or  rupture 
and  other  internal  injuries.  The  jury  found  for  the  plaintiff 
in  $600,  but  the  learned  judge  dismissed  the  action. 
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C.  W.  Craig,  and  D.  W.  F.  McDoncM,  for  plaintiff. 
Robert  Smith,  for  defendant. 

24th  November,  1917. 

Cayley,  Co.  J. :  The  plaintiff  was,  at  the  time  of  the  occur- 
rences herein  set  out  in  the  pleadings,  a  member  of  the  Elks 
Club,  who  were  tenants  on  the  fourth  floor  in  an  office  building 
belonging  to  the  defendant.  The  defendant  was  mortgagee,  who 
by  virtue  of  foreclosure  proceedings  became  registered  owner  of 
the  building  on  the  20th  of  July,  1917,  he  had,  however,  col- 
lected the  rents  from  the  1st  of  July,  1917.  On  the  30th  of  July, 
1917,  at  8.30  in  the  evening,  the  plaintiff  left  the  Club  on  the 
fourth  floor  and  rang  for  the  elevator  to  take  him  downstairs. 
After  waiting  for  some  minutes  for  the  elevator,  and  it  not  com- 
ing, he  proceeded  downstairs  by  the  stairway.  The  stairways 
and  corridors  were  under  control  of  the  defendant,  and  were  on 
this  occasion  lighted  as  to  the  third  and  fourth  floors,  but  were 
not  lighted  as  to  any  floors  below  the  third.  The  consequence 
was  that  the  plaintiff,  after  leaving  the  third  floor,  found  him- 
self in  darkness.  His  own  words  were:  "It  was  pretty  dark, 
good  and  dark."  When  he  reached  the  first  or  mezzanine  floor, 
the  plaintiff,  not  knowing  that  the  stairway  leading  from  the 
mezzanine  floor  to  the  ground  or  entrance  floor  was  constructed 
differently  from  the  stairways  on  the  upper  floors,  stepped  into 
the  stairway  at  a  point  where  he  had  no  expectation  of  finding 
a  stairway  and  fell  down  a  flight  of  marble  steps.  The  result 
was  a  rupture;  whereupon  the  plaintiff  brought  action  for 
damages  against  the  defendant  as  owner  of  the  building.  The 
plaintiff's  language  at  the  trial  was: 

"On  the  night  that  I  came  down  the  stairs,  after  walking  down  from 
the  fourth,  third  and  second  floors,  and  coming  to  the  mezzanine  floor,  I 
walked  off  into  space." 

The  Elks  Club  had  a  lease  of  the  premises  from  the  former 
owners  of  the  building,  which,  it  was  contended  by  the  plaintiff, 
reverted  to  the  defendant.  There  was  also  a  provision  in  the 
city  by-laws  which  might  affect  this  building,  in  regard  to  the 
lighting  of  buildings  in  Vancouver,  and  the  plaintiff  relied  upon 
paragraph  29  of  by-law  No.  941,  amended.  At  the  conclusion 
of  the  plaintiff's  case,  a  nonsuit  was  asked  for  by  the  defend- 
ant on  the  ground  that  t^iere  was  no  case  to  go  to  the  jury. 
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NELSON 


V.  PACIFIC  GREAT  EASTERN  RAILWAY    »tAci»NAU), 
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THE  ORDER  OF  THE  OBLATES  OF  MARY  IMMACU- 
LATE V.  PACIFIC  GREAT  EASTERN  RAILWAY 

COMPANY. 

Practice — Costs — Plaintiffs  successful  in  action — Certain  questions  in 
controversy  decided  in  defendant's  favour — Costs  as  to,  for  defendant 
— Issue — Even  t . 

A  judgment  allowed  the  plaintiffs  tbe  costs  of  the  action  ^'except  so  much 
thereof  as  relates  to  the  questions  in  controversy  which  were  decided 
in  favour  of  the  defendant,"  and  the  defendant  was  to  recover  from 
the  plaintiffs  "its  costs  of  so  much  of  the  action  as  relates  to  said 
questions."  The  action  was  for  compensation  because  of  a  railway 
company  improperly  encroaching  upon  the  foreshore  in  front  of  the 
plaintiffs'  land,  and  for  taking  a  portion  of  the  plaintiffs'  land  for 
railway  purposes.  The  plaintiffs  succeeded  as  to  the  foreshore  but 
failed  to  shew  that  any  of  their  lands  had  been  taken.  The  Company 
contended  that  under  its  Act  of  incorporation  the  plaintiffs  were  not 
entitled  to  compensation  in  respect  of  foreshore  rights  if  the  Act 
were  complied  with  in  the  construction  of  the .  railway.  The  trial 
judge  held  the  defendant  had  constructed  the  railway  in  accordance 
with  the  Act,  but  that  the  Act  did  not  deprive  the  plaintiffs  of  the 
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lighted  was  the  same  as  keeping  them  in  repair,  then  the  decision 
in  Miller  v.  Hancock  (1893),  2  Q.B.  177  might  apply  here 
(if  other  considerations  did  not  intervene),  i.e.,  that  there  was 
by  necessary  implication  an  agreement  by  the  defendant  with 
his  tenants  to  keep  the  staircase  lighted.  But  in  Huggett  v. 
Miers,  supra,  at  p.  284,  the  President,  Sir  Gorell  Barnes,  stated 
that  Miller  v.  Hancock  was  not  an  authority  for  that  proposi- 
tion, on  two  grounds.     First,  that 

"In  Miller  v.  Hancock  the  person  injured  was  regarded  as  using  the  stair- 
case on  the  assumption,  which  he  was  entitled  under  the  circumstances  to 
make,  that  it  was  in  a  proper  state  of  repair.  In  the  present  case,  the 
staircase  being  pitch  dark,  the  risk  of  using  it  without  providing  himself 
without  any  light  was  obvious  to  the  plaintiff." 

The  second  ground  was  that,  under  the  circumstances  of  that 
case,  the  landlord  had  not  imdertaken  to  light  the  staircase. 
I  think  both  these  grounds  exist  in  the  present  case.  On  the 
authority  of  Huggett  v.  Miers,  supra,  I  think  I  must  conclude 
that  even  if  there  is  an  implication  that  the  landlord  is  bound 
to  keep  the  staircase  in  repair,  he  is  not  obliged  on  that  ground 
to  keep  them  lighted.  I  leave  out  of  view  the  fact  that  the 
staircase  in  Miller  v.  Hancock  was  the  only  means  of  approach 
to  the  upper  floor,  whereas  in  the  present  case  there  was  an 
elevator  furnishing  an  alternative  means  of  ascent  or  descent. 
But  counsel  for  the  plaintiff  contended  further  that  there  is  a 
city  by-law  which  imposed  upon  the  defendant  the  duty  of 
keeping  the  premises  lighted,  and  that,  failing  in  that  duty,  the 
plaintiff,  whether  as  invitee  or  licensee,  has  an  action,  if  he 
suffered  injury  by  reason  of  the  non-performance  of  that  duty. 
I  think  that  may  be  so,  unless  the  object  of  the  by-law  is  for 
another  purpose.  I  think,  too,  that  the  by-law  was  properly 
admissible  in  evidence. 

In  Patterson  v.  Fanning  (1901),  1  O.L.R.  412,  it  was 
decided  that  evidence  of  a  by-law  of  the  municipality  against 
animals  running  at  large  was  admissible  in  aid  of  the  plaintiff, 
who  was  injured  by  a  horse  escaping  on  to  the  streets  of  the 
city.  This  was  affirmed  on  appeal,  2  O.L.R.  462,  and 
the  plaintiff  recovered  damages.  In  Blamires  v.  Lancashire 
and  Yorkshire  Railway  Co.  (1873),  KR.  8  Ex.  283,  the 
plaintiff  recovered  damages  from  a  railway  which  had  neglected 
to  comply  with  the  Regulation  of  Railways  Act.       Gorris  v. 
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Scott  (1874),  L.R.  9  Ex.  125  is,  however,  an  authority  for 
the  proposition  that  where  a  statute  creates  a  duty  with  the 
object  of  preventing  a  mischief  of  a  particular  kind,  a  person 
who,  by  reason  of  another's  neglect  of  t^he  statutory  duty,  suffers 
a  loss  of  a  different  kind,  is  not  entitled  to  maintain  an  action 
in  respect  of  such  loss.  The  head-note  of  the  case  states  as 
follows : 

"The  defendant,  a  Bhipowner,  undertook  to  carry  the  plaintiffs'  sheep 
from  a  foreign  port  to  England.  On  the  voyage  some  of  the  sheep  were 
washed  overboard  by  reason  of  the  defendant's  neglect  to  take  a  precaution 
enjoined  by  an  order  of  Privy  Council,  which  was  made  under  the  authority 
of  the  Contagious  Diseases  (Animals)  Act,  1869,  s.  76: — Held,  that  the 
object  of  the  statute  and  the  order  being  to  prevent  the  spread  of  contagious 
disease  among  animals,  and  not  to  protect  them  against  perils  of  the  sea, 
the  plaintiffs  could  not  recover." 

Following  this  authority,  I  do  not  see  how  I  can  avoid  a  con- 
sideration of  the  object  of  the  by-law.  The  by-law  is  No.  1195 
to  amend  by-law  945.  The  electric  light  by-law  and  the  sec- 
tion relied  on  by  the  plaintiff  is  section  29  of  by-law  945  as 
amended.      This  reads  as  follows: 

"The  owner  of  any  theatre,  public  hall,  apartment-block,  apartment- 
house,  hotel,  department-store,  rooming-house,  lodging-house,  office-building, 
or  any  public  building,  requiring  fire-escapes,  shall  provide  the  same  with 
indicating  lights  at  all  fire-escapes,  and  shall  at  all  times  adequately  light 
all  lobbies,  halls  and  corridors,  and  the  lighting  system  thereof  must  be 
on  separate  circuits  and  be  controlled  by  special  cutouts.  All  indicating 
lights  must  consist  of  standard  electric  lamps  of  not  less  than  ten  candle 
power,  enclosed  in  a  ruby  glass  globe  of  not  less  than  eight  inches  in 
diameter  upon  which  must  be  etched  the  words  'Fire  Escape'  in  letters  of 
not  less  than  one  inch  high.  An  indicating  switch  must  be  installed  on 
all  such  lights  and  located  in  the  office  of  building  or  other  place  approved 
by  the  city  electrician." 

For  the  sake  of  further  light  on  the  object  of  the  by-law,  I 
notice  also  section  30  of  by-law  No.  945  as  amended : 

"Section  30  of  by-law  945  is  hereby  amended  by  striking  out  all  the 
words  in  the  first  sentence  of  said  section  30,  and  inserting  in  lieu  thereof 
the  following: 

"All  office-buildings  not  of  fire-proof  construction,  apartment-houses, 
tenement-houses,  hotels,  rooming-houses,  lodging-houses,  schools,  detention 
buildings,  factories  over  two  (2)  stories  in  height,  and  all  other  buildings 
requiring  fire-escapes,  which  are  occupied  at  night,  must  be  provided  with 
electric  fire-gongs.  These  gongs  must  be  at  least  10  inches  in  diameter 
and  must  be  installed  on  each  floor." 

"Said  section  30  of  by-law  945  is  hereby  furtjier  amended  by  inserting 
after  the  word  'buildings'  in  the  eleventh  line  thereof  the  following  words: 

"All     department-stores     shall     have     approved     break-glass     switches 
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installeil  on  each  floor  at  such  places  as  indicated  by  the  city  electrician. 
These  switches  shall  o[>erate  electric-bells  on  all  floors  and  these  bells 
shall  be  of  suflicient  size  that  when  operated  they  will  be  distinctly  heard 
by  the  employees  throughout  the  building.  The  wiring  for  such  bells 
must  comply  with  the  rules  governing  conduit  work." 

I  have  compared  section  29  as  aniended  with  the  old  section 
29,  of  which  it  is  an  amendment,  and  find  that  the  words 
^'requiring  fire-escapes-'  are  inserte<l  after  the  words  "oflSce- 
building  or  anv  pnblic  building.'*  These  words,  "requiring 
n re-escapes,''  did  not  occur  in  the  old  section  20,  therefore,  it 
seems  to  me  it  was  essential  in  the  plaintiff's  case  that  he  should 
shew  that  the  present  building  was  one  ^'requiring  fire-escapes," 
and  no  evidence,  I  find,  was  produced  on  that  point.  But 
what  is  the  object  of  section  29  ?  Read  in  its  own  light,  is  it 
not  to  provide  protection  to  tenants  and  o<*eupants  of  certain 
buildings  in  case  of  fire  ?  Is  it  not  the  same  object  a-  in  section 
30?  I  do  not  read  section  21)  as  having  any  other  object  than 
to  protect  the  j)ublic  from  dniiirer  in  case  of  fire  and  j>tH^ple 
hurrying  to  e>cape  and,  therefore,  under  the  authority  of  (i orris 
V.  Sroft,  supra,  I  do  not  think  the  section  can  be  invoked  for  a 
different  object.  Here  it  is  souirht  to  protect  a  person  who 
prefers  to  descend  a  staircase  at  niiiht.  not  to  escape  fire  Init  for 
his  own  convenience,  and  I  do  not  see  that  the  section  was 
passed  for  tliis  purpose.  If  the  landlor<l  owed  any  duty  to 
tenants  and  occupants  to  liglit  the  lower  staircases  in  the  present 
ca>e,  the  diuv,  it  seems  to  me,  must  arise  not  from  this  bvdaw 
l>ur  from  nnotlier  source.  There  is  a  dutv,  it  s<*ems  to  me, 
towards  members  of  the  ])ul)]ic  using  the  staircases  for  the  pur- 
]»ose<  of  access  to  the  <»ifices  <>f  tenants,  wliere  the  staircases  are 
under  the  control  of  rlie  landlord  and  the  >tairca-e  is  rhe  only 
means  of  a-cent  or  descent.  r>iit  this  dntv  docs  n«»t  iro'so  far 
as  to  j»rot(cT  ini]U'iidfnt  person^  who  take  nnne(M'<<ary  risk>,  nor 
i](i  I  think  it  extends  to  jxm-sous  who  ])otli  take  ini])rudt  nt  risks 
and  wlio  have  an  elcvar«»r  at  hand  as  an  ahernative  means  of 
descent.  Sir  Gorcll  Barnes  in  Jfugotft  v.  Mirrs.  suprn.  at  p. 
2*^2  savs: 

■ 

"Tlie  learned  judjie  left  the  cn^r  to  the  jury,  but  indicatoil  to  thorn  that, 
in  liis  opinion,  tliore  was.  iin«l«T  tlu»  circuinxt.uioi*-;,  no  duty  towards  the 
plaintiff  iiui)o>ed  upon  tlie  <l»frn<1;nit  to  liirlit   the  staircase.'* 

This  may  liave  been   ii]»on   tlic  facts  of  that  case.       In    the 
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present  case  the  facts  differ  in  that  the  tenants  in  this  case  did 
not  light  their  own  landings  as  in  Huggett  v.  Miers,  but  then 
in  Huggett  v.  Miers  there  was  no  elevator  running,  as  there 
was  in  this. 

In  regard  to  the  elevator,  the  plaintiff  did  not  produce  evi- 
dence that  the  elevator  was  not  running  on  the  night  in  question 
or  at  the  hour  in  question.  In  my  charge  to  the  jury  I  said: 
"There  is  nothing  in  the  evidence  to  shew  the  elevator  was  not 
running  at  all.  I  presume  from  the  evidence  the  elevator  was 
running."  Counsel  for  the  plaintiff  did  not  take  exception  to 
this  direction,  so  I  presume  it  was  correct.  Assuming  that 
the  plaintiff  aj'  a  member  of  the  Elks  Club  "^vas  in  the  position 
of  an  invitee,  and  1  do  not  sav  that  it  was  so,  but  I  am  inclined 
to  think  that  a  member  of  a  club  stands  in  a  favoured  position 
as  regards  the  landlord,  I  do  not  see  that  there  was  any  invita- 
tion extended  to  him  to  pursue  his  journey  downstairs  to  a 
point  beyond  that  where  the  lights  were  turned  on.  On  the 
second  floor  he  found  himself  in  darkness.  A  prudent  man 
would  have  turned  back,  or  struck  a  match,  or  sought  the 
eleviitor  on  that  floor  or  the  floor  above.  Instead  of  that  he 
chose  to  continue  his  descent  in  darkness  to  the  mezzanine  floor, 
an<l  it  seems  to  me  he  did  so  at  his  own  risk.  In  Lewis  v. 
Ronald  (1909),  26  T.L.R.  30,  the  plaintiff,  delivering  fish  at 
an  apartment-house,  fell  down  an  unlighted  stairway,  notwith- 
standing that  the  defendant  entered  into  an  agreement  with  the 
tenants  that  he  would  light  the  staircases  on  the  premises  "when 
necessary."  The  difference  between  that  case  and  this  seems 
to  be  that  there  the  landlord  "entered  into  an  agreement  with 
the  tenants  that  he  would  light  the  staircase  on  the  premises 
when  it  was  necessary,"  and  ilr.  Justice  Darling  says:  "That 
does  not  amount  to  a  contract  with  anybody  but  the  tc^nants," 
but  the  judgment  was  not  based  on  that  ground.  It  was  based 
on  the  ground  offered  by  Lord  Blackburn  in  commenting  in 
Indermaur  v.  Dames  (1807),  36  L.J.,  C.P.  181  on  the  case  of 
Wilkinson  v.  Fairrie  (1«()2),  1  H.  (&  C.  633.  At  p.  183  Lord 
Blackburn  said : 

"It  always  struck  me  that  that  case  ought  to  be  supported,  on  the  ground 
that  the  plaintiff  chose  to  go  into  the  premises  and  wander  about  in  a  way 
["in  the  dark,"  according  to  another  report]  the  defendant  could  not 
anticipate." 
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Mr.  Justice  Darling  eaya  that  "those  observations  apply  to 
the  present  case,"  to  wit,  Lewis  v.  Ronald,  supra.  Mr,  Justice 
Darling  further  Eays:  "I  can  see  no  invitation  to  anybody  to 
walk  about  on  the  staircase  when  it  is  not  lighted."  The  plaintiff 
was  nonsuited  accordingly. 

It  seems  to  me  that  the  only  basis  for  the  present  action 
would  be  that  section  29  of  by-law  945  imposes  a  duty  on  the 
landlords  of  premises  having  lire-escapes  to  "adequately  light 
-all  lobbies,  hall  and  corridors,"  and  that  this  duty  enures  to 
McKnfL&T  [jjg  benefit  of  the  plaintiff.  I  have  already  observed  that  the 
Mutual  object  of  section  29  of  the  by-law  aeemeci  to  me  to  be  of  a  differ- 
j  ent  nature,  but  now  I  will  consider  that  even  if  section  29  be 
considered  to  impose  that  duty  on  these  defendants,  it  does  not 
for  that  reason  follow  that  a  plaintiff,  who  could  at  any  time, 
after  he  found  himself  on  a  dark  stairway,  have  taken  himself 
out  of  danger,  can  persist  in  continuing  to  go  further  into  danger 
and  rely  on  the  defendants'  non-performance  of  a  duty  to 
absolve  the  plaintiff  from  the  probable  consequence  of  his  own 
act.  A  man  who,  in  a  strange  building,  with  an  alternative 
means  of  descent  at  band,  persists  in  continuing  to  descend  an 
unlighted  stairway,  is,  I  think,  imprudent ;  and  if  accident 
occurs  in  consequence,  it  is  no  excuse  for  him  to  say  that  the 
defendant  should  have  had  his  lights  on. 

For  the  reasons  given  and  on  the  authority  of  the  cases  cited, 
more  particularly  perhaps  the  case  of  Lewis  v.  Ronald,  I  tiiink 
I  must  grant  the  nonsuit  and  enter  judgment  for  the  defendant. 


From  this  decision  the  plaintiff  appealed.  The  appeal  Was 
argued  at  Vancouver  on  the  15th  of  April,  1918,  before  Mac- 
DONALD,  C.J. A.,  Maetin,  ilcPiiiLLii's  and  Ebeb'is,  JJ.A. 


G.  W.  Craig,  for  appellant:  The  jury  was  in  our  favour,  but 
the  learned  judge  dismissed  the  action,  holding  that  tliere  was  no 
negligence  as  the  defendant  owed  no  duty  to  the  plaintiff.  My 
contention  is,  there  was  a  duty  cast  on  the  defendant  to  keep 
the  stairs  properly  lighted  and  in  a  safe  condition  for  use,  as 
they  rented  suites  for  business  purposes  and  there  is  an  implied 
invitation  to  the  public  to  come  and  do  business  there.  Secondly, 
the  plaintiff  being  a  member  of  the  Elks  Club,  he  was  in  effect 


Oct.  1. 


McKlNULT 
V, 


XXVI.]      BRITISH  COLUMBIA  REPORTS.  15 

a  tenant:  see  Miller  v.  Hancock  (1893),  2  Q.B.  177  at  p.  182  ;     ^^^' 
Huggett  v.  Miers  (1908),  2  K.B.  278 ;  Lucy  v.  Bawden  (1914),      ^^* 
2  K.B.  318  at  p.  351 ;  Dohson  v.  Horsley  (1915),  1  KB.  634;        1»17 
//ar^  V.  iiogrcrs  (1916),  1  KB.  646;  Lewis  v.  Ronald  (1909),    Nov.  24. 
26  T.L.R.  30.      The  by-laws  of  the  city  require  lights  to  be    ^jj^  q, 
lighted  in  all  office  buildings.     It  is  not  a  fair  interpretation  to     appeal 
say  this  provision  is  only  for  fire  protection :  see  Vacher  &  Sons,       j^^g 
Limited  v.  London  Society  of  Compositors  (1913),  A.C.  107 
at  p.  113. 

Robert  Smith,  for  respondent:   With  relation  to  the  by-law, 
its  infringement  does  not  give  the  plaintiff  a  right  of  action :  see     Mutual 
Thacker  Singh  v.  Canadian  Pacific  Ry.  Co.  (1914),  19  B.C.  abbubancb 
575;  Love  v.  Fairview  (1904),  10  B.C.  330.     We  say  we  owe     ^^^^^^ 
no  duty  to  the  plaintiff  to  keep  lights  on  the  stairway,  and  the 
trial  judge  has  so  decided:    see  Wilkinson  v.  Fairrie  (1862), 
1  H.  &  C.  633;    Cavalier  v.  Pope  (1906),  A.C.  428.      As  to 
the  duty  imposed  on  the  owner  of  a  premises  in  the  way  of  safe- 
guard from  danger  see  Indermaur  v.  Dames  (1867),  L.R.  2   ^'*^™®'* 
C.P.  311  at  p.  313;   Fleming  v.  Badie  £  Son  (1898),  25  R. 
500.     A  nonsuit  was  entered  by  the  judge  below. 

Craig,  in  reply. 

Cur.  adv.  vult. 

1st  October,  1918. 

Macdonald,  C. J.A.  :  I  agree  with  the  learned  County  Court 
judge  in  his  reasons  for  judgment. 

Apart  from  the  by-law  there  can  be  no  doubt  that  the  action 
was  not  maintainable.  I  think  the  by-law  was  meant  to  protect 
the  occupants  of  such  a  building  as  the  one  in  question  from 
personal  injury  by  fire  by  requiring  the  owner  to  provide  fire 
escapes  with  indicating  lights  and  with  other  lights  in  the  halls 
and  corridors  to  assist  the  occupants  to  find  the  exits.  It  was 
not  intended,  if  indeed  the  municipality  had  the  power  to  so 
legislate,  to  cast  on  the  owner  a  burden  for  the  protection  or 
convenience  of  either  occupants  or  strangers  in  finding  their 
way  about  the  halls,  corridors  and  stairways  when  a  fire  was 
not  threatened  nor  in  progress. 

I  would,  therefore,  dismiss  the  appeal. 


MACDONALD, 
O.J  .A. 
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Martin,  J.A.:  In  my  opinion  the  learned  judge  below  has 
reached  the  right  conclusion,  and  therefore  the  appeal  should 
be  dismissed. 

To  the  cases  cited  on  the  application  of  fire  by-laws  I  add 
Love  V.  Fairview  (1904),  10  B.C.  830;  and  Thacker  Singh  v. 
Canadian  Pacific  Ry.  Co.  (1913-4),  19  B.C.  575;  5  W.W.R. 
125.  The  by-law  in  question  here  is,  at  most,  one  aimed  at  fire, 
and  not  lighting  in  general. 

McPhillips,  J.A. :  The  learned  trial  judge,  in  the  language 
of  Mr.  Justice  Darling  in  Lewis  v.  Eonald  (1909),  26  T.L.R. 
30  at  p.  31,  ''has  given  most  careful  consideration  to  this 
case,"  but  I  am  unable,  with  respect,  to  arrive  at  the  same  con- 
clusion at  which  he  did  when  he  refused  to  enter  judgment  for 
the  api^ellant  upon  the  jury^s  general  verdict  in  favour  of  the 
plaintiflF.      The  verdict  of  the  jury  was  in  the  following  terms: 

"The  jury  find  that  plaintifT  is  entitled  to  (hnna^'cs  on  account  of  injuries 
received  tlirough  falling  down  an  improperly  lighted  staircase.  Damages — 
Operation,  $100;  hospital  fees,  $100  (approximately);  truss,  $3;  time 
lost,  $90;    inconvenience,  etc.,  $307 — $600    (approximately)." 

The  respondent  acquiring  the  reversion,  the  Order  of  the  Elks 
became  tenants  upon  the  same  terms  with  the  respondent,  and 
the  plaintiff  was  a  member  of  the  Order  entitled  and  invited 
to  go  upon  the  })remises  (see  Foa,  5th  Ed.,  451;  Brydges  v. 
Lewis  (1842),  3  Q.B.  603). 

The  learned  trial  judge,  in  a  considered  judgment,  has 
reviewed  the  law  bearing  upon  the  question  for  consideration, 
and  has  very  elaborately  referred  to  and  distinguished  cases  of 
a  like  or  analogous  nature,  and  it  cannot  be  said  that  the  law  is 
at  all  clear  when  the  special  facts  of  the  ])resent  case  are  con- 
sidered.     The  learned  judge  concluded  his  judgment  by  saying: 

"For  the  reasons  given  and  on  the  authority  of  tlie  cases  cited,  more 
particularly  the  case  of  Lewis  v.  Ronald,  I  think  I  must  grant  the  nonsuit 
and  enter  judgment  for  the  defendant." 

Lewis  V.  Ronald  w^as  a  decision  of  the  King's  Bench  Division 
(Darling  and  Bucknill,  JJ.),  and  with  unfeigned  respect  to 
the  Court,  that  decision,  in  my  opinion,  cannot  be  held  to  detract 
from  or  affect  the  decision  of  the  Court  of  Appeal  in  England 
in  Miller  v.  Hancock  (181)3),  2  Q.B.  177,  a  case  which 
has  received  a  very  gi'cat  deal  of  consideration  in  the  following 
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amongst  other  cases:  Hargroves,  Aronson  &  Co.  v.  Hariopp     ^^^* 
(1906),  1  KB.  472 ;   Williams  v.  Oabriel  (1906),  1  KB.  156 ;       J_* 
Cavalier  v.  Pope  (1906),  A.C.  428;  Malone  v.  Laskey  (1907),       ^^^^ 
2  KB.  141;   Huggett  v.  Miers  (1908),  2  KB.  278;   Lucy  v.    Nov.  24. 
Bawden  (1914),  2  KB.  318;   Dofcson  v.  Horsley  (1914),  84    coottof 
L.J.,  KB.  399;  (1915),  1  KB.  634;  HaH  v.  Rogers  (1916),  1     appeal 
K.B.  646 ;  85  L. J.,  KB.  273,  and  I  would  particularly  refer  to        ^g^g 
the  language  of  Scrutton,  J.  (now  Lord  Scrutton)  at  pp.  275-6.      ^^   j 

lu  the  present  case,  unquestionably  the  respondent,  "either 

expressly  or  by  implication,"  undertook  with  the  tenants,  the  ^cKinlat 
Elks,  of  which  Order  the  plaintiff  was  a  member,   "to  keep     Mutual 
in  repair  an  approach  to  the  demised  premises"  (Farwell,  L.  J.  assubancb 
in  Huggett  v,  Miers  (1908),  77  L.J.,  KB.  710  at  p.  713).      Co-  of 
The  learned  counsel    for    the    respondent    relied    greatly  on 
Cavalier  v.  Pope  (1906),  A.C.  428.     Here  there  was  the  control 
of  the  staircase  by  the  landlord  and  the  lighting  of  it  was 
undertaken  by  and  obligatory  on  the  landlord — see  what  Lord 
Atkinson  said  at  p.  433.    With  deference  to  the  learned  counsel, 
I  cannot  see  any  forcefulness  in  that  case  {Cavalier  v.  Pope, 
supra)  in  the  way  of  assisting  the  respondent ;   rather  it  assists 
the  appellant.    The  building  is  a  very  large,  modem  and  up-to- 
date  office  building  in  the  City  of  Vancouver.    It  is  true  there  is 
an  elevator  in  the  building,  but  there  is  also  a  staircase,  and  the 
respondent  is  in  control  and  charge  of  the  staircase  and  lights 

,  °  °  MCPHILLIPS, 

the  same,  and  at  the  floor  where  the  accident  took  place  at  the  j.a. 
time  of  the  accident  there  was  no  light.  At  that  point  in  the 
staircase  the  stairs  were  differently  constructed.  The  appellant 
in  coming  down  from  the  floor  above,  unaware  of  the  difference 
of  construction  at  this  last  floor,  which  was  unlighted — the  other 
floors  being  lighted — ^stepped  into  space  and  suffered  personal 
injuries.  Can  it  be  said  that  th^re  is  not  liability  upon  these 
facts?  In  my  opinion  there  is.  There  was  no  obligation 
upon  the  appellant  to  take  the  elevator,  and  there  is  evidence 
that  for  some  reason  it  was  either  not  in  commission — ^that  is, 

being  operated  at  the  time — or  there  was  some  undue  delay, 
and  the  appellant,  quite  within  his  rights,  proceeded  down  the 
staircase  and  could  reasonably  have  expected  that  the  staircase 
would  have  been  lighted,  and  at  all  hours  of  the  night.  This 
is  not  an  unreasonable  requirement  in  these  modem  days,  con- 
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ridering  modem  conditions,  the  stamp  of  building  and  the  size 
and  importance  of  the  City  of  Vancouver.  Then  the  by-law  is 
not  to  be  overlooked  and  the  legislative  authority  to  make  the 
same,  which  reads: 

"54.  For  causing  all  landa,  buildings  and  yards  to  be  put  in  other 
respects  into  a  safe  condition  to  guard  against  fire  and  other  dangerous 
risk  or  accident": 

Vancouver  Incorporation  Act,  1886,  B.C.  Stats.  1886,  Cap. 
32,  Sec.  142,  Subsec.  (54),  as  amended  by  Cap.  37,  Sec  17  of 
1887.     By-law  941,  Sec.  37,  in  part  reads: 

"Shall  hare  all  public  halls,  stairways  and  passage-ways  properly 
lighted." 

I  cannot  agree  that  this  by-law  must  be  considered  only  with 
reference  to  fire  prevention,  and  that  the  accident,  not  being 
referable  to  a  fire,  cannot  be  invoked.  In  my  opinion  there 
was  here  a  breach  of  a  statutory  condition,  and  its  breach 
imports  negligence  and  gives  a  cause  of  action:  see  Groves  v. 
Wimbomd  (Lord)  (1898),  2  Q.B.  402;  Britannic  MeHhyr 
Coal  Company,  Limited  v.  David  (1910),  A.C.  74;  Butler 
{or  Black)  v.  Fife  Coal  Company,  Limited  (1912),  A.C.  149; 
Watkins  v.  Naval  Colliery  Company  (1897),  Limited,  ib.  693 
at  pp.  702-3 ;  Jones  v.  The  Canadian  Pacific  Railway  Company 
(1913),  29  T.L.R.  773;  Guardians  of  Holbom  Union  v. 
Vestry  of  St.  Leonard,  Shoreditch  (1876),  2  Q.B.D.  145; 
Halsbury's  Laws  of  England,  Vol.  27,  p.  174. 

There  was,  upon  the  facts  of  the  present  case,  a  concealed 
danger.  It  is  not  necessary  to,  in  detail,  refer  to  the  decided 
cases  at  any  greater  length;  it  would  appear  to  me  that  there 
has  been  established  a  legal  responsibility  for  the  unfortimate 
happening.  The  appellant  was  the  sufferer  by  reason  of  the 
neglect  of  the  respondent,  and  there  was  a  duty  to  warn  and  to 
have  proper  safeguards.  These  were  not  provided,  and  there 
was  a  breach  of  an  implied  warranty  as  well  (see  Hayward  v. 
Drury  Lane  Theatre  (Limited)  and  Moss  Empires  (Limited) 
(1917),  33  T.L.R.  557;  Maclenan  v.  Segar  (1917),  86  L.J., 
K.B.  1113).  I  would  refer  to  the  very  recent  case  of  Kimber 
v.  Gas  Light  and  Coke  Company  (1918),  1  K.B.  439,  and  in 
particular  to  the  language  of  Bankes,  L.J.  at  p.  445,  and 
Scrutton,  L.  J.  at  pp.  446-7.  In  these  modem  days,  staircases, 
elevators  and  other  modem  conveniences  must  be  kept  safe. 
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they  are  virtual  highways — thousands  are.  housed  in  the  sky-  "f^^^' 

scrapers  of  the  modern  city,  and  huge  rents  are  derived  from       

tenants.      It  is  justice  and  right  that  there  should  be  liability        ^®^^ 

upon  the  landlord.      Lord  Shaw  of  Dunfermline  in  Attorney-  Nov.  24. 

General   of  Southern   Nigeria  v.   John  Holt   and   Company  qourtof 

{Liverpool)^  Limited  (1915),  A.C.  599  said  at  p.  617:    "The  afpeal 
law  must  adapt  itself  to  the  conditions  of  modem  society  and       jg^g 

trade  .   .   .   ."     Further,  the  general  verdict  of  the  jury  is  not  ^^^ 
to  be  lightly  overthrown,  unless  there  be  some  error  in  law,  and 


I  do  not  find  that  there  is  any  error  in  law :  see  Lord  Lorebum  McKinlat 

17. 

in   Kleinwort,   Sons,   and   Co.   v.    Dunlop  Rubber   Company     Mutual 
(1907),  23  T.L.R.  696  at  p.  697.  Absence 

Go.  OF 
Ebebts,  J.A.  would  dismiss  the  appeal.  Canada 

Appeal  dismissed,  McPhillips,  J.A,  dis^nting, 

m 

Solicitor  for  appellant :  D.  W.  F.  McDonald. 
Solicitor  for  respondent :  R.  P.  Stockton. 


IN  RE  COAL  AND  PETROLEUM  ACT  AND  JOHNSON  ^^J^^, 

ET  AL.  

1918 

Mining  law — Coal  and  Petroleum  Act — Licences — Minister  of  lands — Right      "Soy,  1. 
to  refuse  licence — Former  holder's  right  to  revive  lapsed  licences — B.C 


Stats,  1915,  Cap.  4S—'R.8.B.C.  1911,  Cap.  159.  In  re 

Coal  and 
The  petitioners  applied  to  the  minister  of  lands  for  licences  under  the  Coal  Petboleum 

and  Petroleum  Act  to  prospect  for  coal  and  petroleum  over  an  area     ^^^  ^^^ 

upon  which  others  had  previously  held  licences.     The  petitioners  had     ^^^^^^ 

fulfilled  the  statutory  requirements  to  entitle  them  to  licences  after 

the    former    licences    had    expired    and    before    the    holders    thereof 

attempted  to  revive  the  same  under  chapter  48  of  the  British  Columbia 

Statutes,   1916,  being  an  Act  to  enable  the  Lieutenant-Qovemor   in 

Council  to  grant  relief  from  penalties  and  forfeitures  in  relation  to 

moneys  payable  to  the  Crown.      The  minister  refused  the  licences  on 

the  ground  that  the  Lieutenant-Governor  in  Council  had  under  said 

Act  purported  to  revive  or  was  bound  by  law  to  revive  the  lapsed 

licences. 
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UUBPHT,  J.    Held,  on  appeal,  that  the  petitioners  having  fulfilled  the  statutory  require- 

(AtOtmnbtf.)  iiienlB  after  the  former  lim-iioea  had  lapsed  and  before  the  attempt  was 

19IS  made  to  revive  them  they  had  a  \egal  ri);lit  to  obtain  their  lieenees. 

Beld,  further,  that  chapter  48  of  the  British  Columbia  Statutes,  1915,  does 
Nov.  1.  not  confer  any  power  on  the  Lieutenant-Governor  in  Council  to  revive 

^  lapsed  licenwa  in  (ace  of  the  petitioner's  legal  rights. 

COAL^^D     ^°'x*''"''y  «'"«»  V-  Poi/ntz  (10031,  10  B.C.  IBl  followed. 
Petsolecu  '^*  minister  of  landa  has  no  dineretionary  powers  in  the  performance  of 
Act  and  his  functions  under  the  Coal  and  Petroleum  Act:    he  acta  as  a  man- 

JosNaoN  dfttory  of  the  statute. 

Appeal  by  petitioners  under  section  28  of  the  Coal  and 
Petroleum  Act  from  the  decision  of  the  minister  of  lands  refua- 
Statetnent  ^"S  the  petitioners'  applications  for  licences  under  said  Act. 
Argued  before  MrRpuY,  J.  at  Chambers  in  Vancouver  on  the 
26th  of  September,  1918. 

Sir  C.  E.  Tupper.  K.C. .  for  appellants. 
A.  M.  Whiteside,  contra. 

1st  November,  1919. 
MuEpiiv,  J.:  On  the  first  point,  I  find,  as  a  fact,  that  the 
minister  of  lauds  refused  these  licences  not  in  the  exercise  of 
any  supposed  discretion  vested  in  him  by  statute,  but  on  the 
ground  that  the  Lieutenant-Governor  in  Council  had,  under 
Cap.  48,  B.C.  Stats.  1915,  purported  to  revive  and  was  bound 
by  law  to  revive  lapsed  licences  over  the  same  ground  held  by 
other  parties.  I  further  think,  however,  that  no  such  dis- 
cretionary power  as  is  contended  for  exists,  but  that  the  minister 
acts  as  a  mandatory  of  the  statute:  Baker  v.  Smart  (1906), 
Judgment  12  B.C.  129.  The  argument,  that  this  decision  does  not  apply 
because  "may"  has  been  substituted  for  "shall"  in  the  operative 
section  of  the  Act  is,  I  think,  erroneous,  because  the  decision, 
as  I  read  it,  does  not  turn  on  the  word  "shall,"  and  because  in 
Mott  V.  Lockhart  (1883),  8  App.  Cas.  568,  on  which,  as  I  read 
the  case,  Baker  v.  Smart,  supra,  is  founded,  the  section  con- 
strued used  the  word  "may,"  not  "shall."  If  this  view  is 
correct,  then  petitioners  had  a  legal  right  to  obtain  their  licences 
before  the  attempted  revival  of  the  lapsed  licences,  since  it  is 
admitted  petitioners  had  fulfilled  the  statutory  requirements  to 
entitle  them  to  siich  licences.  If  so,  I  do  not  think  Cap.  48, 
B.C.  Stats.  1915,  confers  any  power  on  the  Lieutenant-Governor 


1918 
Nov.  1. 
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in  Council  to  revive  lapsed  licences  despite  such  legal  right.  (^J^^^bai) 
The  principle  involved  appears  to  be  that  underlying  Woodbury 
Mines  v.  Poyniz  (1903),  10  B.C.  181.  It  is  true,  the  language 
of  Cap.  48,  B.C.  Stats.  1915,  is  broader  than  that  of  the  statute 
under  consideration  in  the  Woodbury  case,  but  it  is  not  broad  In  be 
enough  to  meet  the  test  applied  in  that  decision.  Further,  to  pr^i^J^ 
allow  holders  of  lapsed  licences  to  hold  back  and  only  make  Act  and 
application  for  revival  of  such  licences,  with  the  legal  right 
that  such  application  must  be  successful,  subject  to  such  terms 
as  the  Lieutenant-Governor  in  Council  should  impose,  after 
other  parties  had  applied  for  the  ground,  would  largely  defeat 
the  primary  object  of  the  Coal  and  Petroleum  Act  as  determined 
by  Baker  v.  Smart,  supra,  i.e,,  the  development  of  the  coal  and 
petroleum  resources  of  the  Province,  for  such  construction  of 
said  chapter  48  would  virtually  tie  up,  so  long  as  said  Act 
remains  in  force,  all  areas  of  the  Province  held  under  licence  at 
the  time  said  chapter  48  was  passed.  When  it  is  remembered, 
that  said  chapter  48  may  by  proclamation  be  extended  to  any  Act 
of  the  Provincial  Legislature,  the  far-reaching  consequences  on  ^^ 
the  development  of  possibly  all  the  natural  resources  of  the  Prov- 
ince become  apparent.  On  the  other  hand,  I  think  the  object 
of  said  chapter  48  is  to  enable  the  Lieutenant-Governor  in 
Council  to  assist  licence-holders  to  carry  their  property  during 
the  period  the  Act  is  to  remain  in  force.  This  object  can  be 
attained  without  interfering  with  the  object  of  the  Coal  and 
Petroleum  Act  as  judicially  determined  in  Baker  v.  Smart, 
supra,  by  the  simple  expedient  of  licence-holders  taking  advan- 
tage of  the  provisions  of  said  chapter  48  before  third  parties 
acquire  statutory  rights  to  licences  over  the  areas  covered  by 
their  licences,  through  compliance  with  the  provisions  of  the 
statutes  in  that  behalf. 
The  appeal  is  allowed. 

Appeal  allowed. 
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THE  BANK  OF  HAMILTON  v.  HARTERY  ET  AL. 

Land  Registry  Act — Judgment — Registration  in  Land  Registry  Offiee — 
Mortgage — Executed  prior  to  judgment  hut  registered  after  registration 
of  judgment— Priority— R.B. B.C.  1911,  Cap.  127,  See.  7S—R.83.C. 
1911,  Cap.  79,  Sec.  27. 

Where  a  judgment  is  registered  in  the  land  registry  office  after  the  execu- 
tion of  a  mortgage  by  the  judgment  debtor  but  before  ita  registration, 
the  judgment  takes  priority  by  virtue  of  section  73  of  the  Land 
Registry  Act  (McPhillifs,  JJl,  dissenting). 

Decision  of  Clement,  J.  affirmed. 

Appeal  by  plaintiff  from  the  decision  of  Clement,  J.  (25 
B.C.  150),  in  an  action  for  a  declaration  that  a  certain 
judgment  registered  in  the  land  registry  oflSce  at  Kamloops 
against  one  J.  M.  Harper  on  the  18th  of  April,  1916, 
and  the  assignment  thereof  to  one  W.  N.  Williams  is  void  as 
against  the  plaintiff  by  reason  0f  the  fact  that  the  said  J.  M. 
Harper  and  one  A.  S.  McArthur  executed  a  mortgage  in  favour 
of  the  plaintiff  covering  the  lands  in  question  on  the  31st  of 
January,  1916.  The  facts  are  fully  set  out  in  the  reasons  for 
judgment  of  the  learned  trial  judge. 

The  appeal  was  argued  at  Vancouver  on  the  9th  of  April. 
1918,  before  Macdonald,  C.J.A.,  Mabtin,  McPhillips  and 
Ebebts,  JJ.A. 

W.  C.  Brown,  for  appellant:  The  contention  is  that  section 
73  of  the  Land  Registry  Act  is  an  insuperable  barrier  to  us, 
but  in  order  to  decide  as  he  did,  the  learned  trial  judge  had  to 
read  into  section  27  (Subsec.  (1))  of  the  Execution  Act  the 
word  "registered."  I  contend  the  judgment  can  only  apply  to 
the  property  the  judgment  debtor  actually  has,  and  the  plaintiff's 
interest  in  this  case  is  not  affected:  see  Jellett  v.  Wilkin 
(1896),  26  S.C.R.  282.  This  was  followed  in  Entwisle  v. 
Lenz  &  Leiser  (1908),  14  B.C.  51;  see  also  Yorkshire  v. 
Edmonds  (1900),  7  B.C.  348.  In  this  case  the  fee  has  passed 
subject  to  the  equity  of  redemption,  and  section  104  of  the 
Land  Registry  Act  has  no  application.  A  conveyance  in  fee 
and  a  conveyance  by  way  of  mortgage  is  the  same  as  regards 
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the  principle  involved  in  this  case.      It  is  a  question  of  the  ^^^^^ 

interpretation  of  section  27  of  the  Execution  Act.      A  judg-       

ment  creditor  is  not  a  purchaser  for  value  but  only  takes  subject        ^®^® 

to  all  equities:  see  Eyre  v.  McDowell  (1861),  9  H.L.  Cas.  619  Oct.  i. 

at  p.  647;  Beavan  v.  The  Earl  of  Oxford  (1856),  6  De  G.  M  ^^^^^  ^^ 

&  G.  507.  Hamilton 

Housser,  for  respondents :  The  parties  were  on  an  equal  foot-  Habtkby 
ing  as  they  were  both  creditors  of  McArthur  &  Harper;  it 
then  comes  down  to  a  question  of  the  interpretation  of  section 
73  of  the  Land  Registry  Act.  The  Entwisle  case  can  be  dis- 
tinguished, as  here  we  have  a  mortgage  only.  There  is  no  sale. 
The  mortgage  merely  creates  a  charge  for  payment  of  the  debt, 
and  the  case  was  decided  before  the  recent  amendments  to  the 
Land  Registry  Act 

Brown,  in  reply. 

Cur.  adv.  vult. 

Ist  October,  1918. 

Macdoi^ald,  C. J.A.  :  I  entirely  agree  with  the  learned  trial 
judge  and  with  his  reasons-  for  judgment,  and  desire  only  to 
emphasize  the  distinction  between  this  case  and  Entwisle  v. 
Lenz  &  Leiser  (1908),  14  B.C.  51;  and  Jellett  v.  Wilkie 
(1896),  26  S.C.R.  282.  In  each  of  these  cases  the  contest  was  not 
between  conflicting  charges  but  between  a  beneficial  right  to  the 
fee  as  against  a  charge.  It  is  important  to  bear  in  mind,  when 
considering  questions  aflFected  by  the  Land  Registry  Act  of  this  macdonald, 
Province,  that  a  clear  line  of  demarcation  has  been  drawn  °-^-^* 
between  ownership  of  the  fee  and  of  a  charge.  Section  73  of 
the  Act  gives  priority  to  charges  according  to  date  of  registra- 
tion, not  of  execution. 

There  is  no  question  in  this  appeal  of  priorities  between  the 
person  to  whom  the  property  has  been  conveyed  or  assigned,  and 
the  person  claiming  a  charge  on  the  fee.  In  this  case  both 
parties  are  chargees,  the  one  under  a  judgment,  the  other 
under  a  mortgage.  They,  therefore,  come  within  the  precise 
and  unambiguous  language  of  section  73  and  priority  of  regis- 
tration must  prevail. 

I  would  therefore  dismiss  the  appeal. 
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oouBTor        Martin,  J. A.:   This  appeal  raises  a  question  of  importance 

which  I  have  found  difficult  to  answer  to  my  satisfaction,  but 

1*18       after  much  consideration  of  it  I  find  myself  unable  to  say  that 
Oct  1.     the  conclusion  reached  below  is  erroneous.     Logically,  it  is  hard 
Bank  of    ^  distinguish  the  case  from  the  principle  that  may  be  extracted 
HAifiLToiT  from  Entwisle  v.  Lenz  &  Leiser  (1908),  14  B.C.  51,  which  I 
Hakkbt    ^V6>  1^  I  Difty  t)e  permitted  to  say  so,  never  considered  a  very 
satisfactory  decision  (doubtless  because  the  Full  Court  reversed 
my  judgment)  ;   but  for  that  very  reason  I  am  particularly  dis- 
inclined to  criticize  it  and  feel  it  my  duty  to  give  due  e£Eect  to 
it.      But,  as  Lord  Chancellor  Halsbury  said  in  Quinn  v.  Lea- 
thern (1901),  A.C.  495  at  p.  506 ;  70  L.J.,  P.C.  76  at  p.  81 : 

"Every  judgment  must  be  read  as  applicable  to  the  particular  facts 
proved,  or  assumed  to  be  proved,  since  the  generality  of  the  expressions 
which  may  be  found  there  are  not  intended  to  be  expositions  of  the  whole 
law,  but  governed  and  qualified  by  the  particular  facts  of  the  case  in 
which  such  expressions  are  to  be  found.  The  other  is  that  a  case  is  only 
an  authority  for  what  it  actually  decides.  I  entirely  deny  that  it  can  be 
quoted  for  a  proposition  that  may  seem  to  follow  logically  from  it.  Such 
a  mode  of  reasoning  assumes  that  the  law  is  necessarily  a  logical  code, 
MASTIN,  J.A.  whereas  every  lawyer  must  acknowledge  that  the  law  is  not  always  logical 
at  all." 

Therefore  I  think  Entwisle  v.  Lenz  &  Leiser,  supra,  ^^must 
be  read  as  applicable  to  the  particular  facts  involved"  and  no 
further,  and  that  the  question  at  bar  should  be  answered  on  the 
statute  which  we  have  before  us  for  the  first  time.  It  is  clear  in 
terms,  and  I  shall  only  add,  to  what  was  said  below,  that  if  this 
were  a  case  between  two  ^^charges"  of  the  same  kind,  e.g.,  mort- 
gages, would  there  be  any  doubt  as  to  the  "priority"  that  ought 
to  be  declared  ?  If  so,  what  doubt  should  there  be  as  between 
charges  of  a  different  kind?  This  construction  gives  effect  at 
least  to  the  unmistakable  language  of  the  Legislature,  and  if 
any  other  hidden  meaning  is  contained  therein  the  Legislature 
should  declare  it,  but  not  this  Court. 

The  appeal,  I  think,  should  be  dismissed. 


McPhillips,  J.A.  :    With  great  respect  to  the  learned  trial 
judge,  I  find  myself  entirely  unable  to  accept  the  view  arrived 
'  at  in  the  judgment  under  appeal,  namely,  that  section  73  of  the 
Land  Registry  Act  (R.S.B.C.  1911,  Cap.  127)  is  in  itself  con- 
clusive of  the  subject-matter  of  the  action,  and  that  that  section 
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is  operative  to  give  priority  of  position  to  the  respoAdents,  i.e.,    oo^^^^^ 
that  the  judgment  creditors  under  the  registered  judgment  have 
priority  to  the  admittedly  prior  mortgage,  but  subsequently       ^^^® 
registered  mortgage,  of  the  judgment  debtors  to  the  appellant      Oct-  l- 
Bank.      The  action  cannot  be  looked  at  as  one  only  to  settle    g^j^^  of 
priorities;    it  is  one  claiming  that  the  judgment  constitutes  a   Hamilton 
cloud  on  the  title  of  the  appellant,  a  cloud  upon  the  title  to    Habtbbt 
lands  previously  to  the  registration  of  the  judgment  granted  and 
conveyed  by  way  of  mortgage  to  the  appellant.      It  becomes 
necessary  in  the  inquiry  to  consider  what  the  nature  of  the 
charge  is,  when  a  judgment  is  registered  under  the  provisions 
of  the  Land  Registry  Act.      To  determine  this,  we  turn  to 
section   27  (1)  of  the  Execution  Act,  R.S.B.C.   1911,   Cap. 
79,   and  we   find  that   it   is   "from   the   time  of  registering 
the  same  the  said  judgment  shall   form   a  lien  and  charge 
on  all  the  lands  of  the  judgment  debtor  in  the  several  land 
registry  districts  in  which  such  judgment  is  registered,  in  the 
same  manner  as  if  charged  in  writing  by  the  judgment  debtor 
under  his  hand  and  seal." 

Now,  the  judgment  was  registered  on  the  18th  of  April, 
1916,  and  the  mortgage  was  executed  in  the  month  of  March 
— ^between  the  10th  and  16th  of  March,  1916 — as  found  by 
the  learned  trial  judge,  so  that  on  the  18th  of  April,  1916,  the 
judgment  creditors  could  not  then  charge  in  writing,  ^^^^^  j^QpHnjjpg 
their  hands  and  seals,  lands  already  granted  and  conveyed  by  j.a. 
way  of  mortgage  to  the  appellant:  see  Jellett  v.  Wilkie  (1896), 
26  S.C.R.  282,  Sir  Henry  Strong,  C.J.  at  pp.  290-91;  and 
Yorkshire  v.  Edmonds  (1900),  7  B.C.  348,  McColl,  C.J.  at 
pp.  351,  352. 

It  is  true  that  section  73  (R.S.B.C.  1911,  Cap.  127)  raises 
some  difficulty  in  applying  the  legal  principles  that  govern  in 
the  matter,  but  with  close  analysis,  it  occurs  to  me  the  difficulty 
disappears.  To  arrive  at  this  conclusion,  it  is  instructive  to 
refer  to  the  language  of  Sir  Henry  Strong,  C.J.  in  Jellett  v. 

WilJcie,  supra,  upon  the  point  of  what  rights  and  remedies  the 
judgment  creditors  really  have :  see  the  language  of  the  learned 
Chief  Justice  at  p.  290. 

Has  section  73  (Cap.  127,  R.S.B.C.  1911)  "abrogated  the 
principle"  ?     In  fact,  can  it  be  said  to  be  operative  or  effective 
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OO0BTOP  aj;  ai]  j^  detennining  the  question  ?    And  it  is  to  be  remembered 

that  the  statute  was  in  like  terms  when  Yorkshire  v.  Edmonds, 

1818  aupra,  was  decided.      In  my  opinion,  the  whole  statute  law 

Oct  1.  has  to  be  read  together  and  section  73  cannot  be  held  to  be 


Bahk  op  *Ppl'<^*ble.  And  to  shew  its  inapplicability  it  is  only  necessary 
Haioltor  to  note  that  the  section  is  dealing  with  charges  created  inde- 
HABTnr  pendent  of  statute — "the  charges  shall  as  between  themselves 
have  priority  according  to  the  dates  at  which  the  applications 
respectively  were  made  and  not  according  to  the  dates  of  the 
creation  of  the  estates  or  interests."  Now,  in  the  case  of  the 
judgment  in  question,  the  obtaining  of  the  judgment  was  not 
the  creation  of  any  estate  or  interest;  no  estate  or  interest  was 
created  until  the  registration  was  effected  and  then  by  force 
of  the  statute  (Execution  Act,  R.S.B.C.  1911,  Cap.  79,  Sec. 
27  (1))  the  judgment  constituled  a  charge  on  the  lands  of  the 
judgment  creditors ;  but  can  it  be  said  tliat  a  charge  was  created 
on  lands  already  conveyed  by  way  of  mortgage  ?  To  arrive  at 
this  conclusion  one  must  be  constrained  by  intractable  statute 
law,  as  it  is  in  denial  of  all  true  principles  of  law  and  of  natural 
justice:  see  Lord  Moiilton  in  Loke  Yew  v.  Port  Swettenham 
Rubber  Company,  Limited  (1913),  A.C.  491  at  pp.  504-5: 

"iDdeed  the  dut;  of  the  Court  to  rectify  the  register  in  proper  caaes  U 
all   the  more  imperative  because  of  the  absolutenesH  of  the  effect  of  the 

registration  if  the  register  be  not  rectified The  Court  can  order 

vopaiujpa  *''™  ^  '''*  '''*  "^"^^  ^""'  "'  much  in  a  country  where  registration  is  com- 
J.A.  '  pulsory  AB  in  any  other  country,  and  if  that  duty  includes  fresh  entries  in 
the  raster  or  the  correction  of  existing  entries  it  can  order  the  necessary 
Acts  to  be  done  accordingly." 

The  present  case  is  not  the  case  of  a  purchaser  for  value 
and  not  until  registration  is  there  a  charge — no  transfer 
of  the  legal  estate  in  the  lands  is  effectuated,  as  in  the 
case  of  the  mortgage  to  the  appellant.  Also  see  Lamont,  J.  A. 
in  BouUer-Waugh  &  Co.,  ltd.  v.  PUllips  (1918),  3  W.W.R. 
27  at  pp.  33,  35  and  37  (Saskatchewan  Court  of  Appeal). 

Proceeding  from  this  premise,  it  will  be  seen  that  in  York- 
shire V.  Edmonds,  supra,  although  legislation  in  similar  terms 
to  section  73  of  the  Land  Registry  Act  now  relied  on  was  exist- 
ent, being  section  41  of  the  Land  Registry  Act  then  in  force 
(R.S.B.C.  1897,  Cap.  Ill),  and  was  pressed  as  being  absolutely 
determinative  of  the  point — the  exact  point  arising  upon  this 
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appeal — ^yet  we  find  the  Chief  Justice,  that  eminent  judge,  ^'^^j^' 

McCoLL,  C.J.,  at  pp.  351-2,  refusing  to  give  effect  to  the  con-  

tention  in  the  following  words :  ^^^® 

"I  have  given  repeated  consideration  to  the  arguments  strongly  pressed  Oct.  1. 
by  the  Bank  founded  upon  the  words  of  the  sections  of  the  Land  Registry 


Act  applicable,  but  in  my  judgment  the  Company  must  succeed  on  the  Bank  op 

short  ground  that  aS  the  registration  of  the  Bank's  judgment  admittedly  ^^^^^''^^ 

did  not  affect  the  Company's  mortgage  before  its  registration  no  question  HabtJebt 
of  priority  in  the  proper  sense  of  the  term  could  arise  as  between  them." 

Here  we  have  the  same  situation,  and  this  decision  of  Chief 
Justice  McCoLL  was  of  the  year  1900,  and  has  remained 
unchallenged  for  now  eighteen  years.  Further,  in  the  interim 
we  have  had  Entwisle  v.  Lenz  £  Leiser  (1908),  14  B.C.  51,  a 
decision  of  the  then  Full  Court,  to  the  same  effect ;  although  it 
is  to  be  noted  that  the  section  then  standing  similar  to  section 
73,  being  section  53  of  the  Land  Registry  Act,  B.C.  Stats.  1906, 
Cap.  23,  was  apparently  not  referred  to,  and  this  fact  gives 
colour  for  what  may  be  said  to  have  been  a  well-understood  view 
of  the  law  since  the  decision  in  Yorkshire  v.  Edmonds,  supra — 
that  the  point  now  so  strongly  pressed  was  untenable.  The  head- 
note  in  the  Entwisle  case  in  part  reads  as  follows : 

"That  the  Judgments  Act  gives  the  judgment  creditor  only  a  right  to 
register  against  the  interest  in  lands  possessed  by  the  judgment  debtor; 
and  that  in  this  case  the  debtor,  having  conveyed  the  land  to  plaintiff  so 
long  before  the  execution  creditors'  judgment  was  obtained,  was  a  dry 
trustee  of  the  land  for  plaintiff." 

The  governing  statute  now  as  to  the  effect  of  a  judgment  i^ophillips, 
when  registered  is  the  Execution  Act,  R.S.B.C.  1911,  Cap.  79, 
and  the  statute  law  for  all  purposes  in  the  consideration  of  this 
appeal  is  the  same  as  that  under  consideration  in  the  Entwisle 
case. 

Then  it  may  be  said  that  in  the  present  action  it  is  not  the 
question  of  priorities  in  the  books  of  the  land  registry — it  may 
well  be  that  the  registrar  will  be  called  upon  to  state  the 
priorities  in  giving  out  certificates  as  to  the  state  of  the  title 
as  appearing  upon  the  books,  but  there  is  no  express  legislation 
in  section  73  giving  any  greater  right  to  the  judgment  creditor 
than  that  given  under  the  provisions  of  the  Execution  Act.  It 
is  under  the  provisions  of  the  Execution  Act  that  the  judgment 
creditor  must  assert  and  substantiate  his  right  to  a  charge,  and 
it  is  plainly  evident,  unless  section  73  is  conclusive  upon  the 
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point,  as  held  by  the  learned  trial  judge,  that  the  charge  of  the 
respondent  is  superseded  by  that  of  the  appellant:    see  York- 

^•18       shire  v.  Edmonds  and  Entwisle  v.  Lenz  &  Leiser,  supra. 

^^-  ^-         In  my  opinion  section  73  is  merely  a  provision  for  the  guid- 


Bakk  ot  *^^^^  ^^  ^^^  registrar,  but  cannot  have  the  effect  of  destroying 
Haioltoh  the  title  of  prior  equitable  owners.  It  cannot  be  thought,  nor 
Habtkbt  was  it  the  intention  of  the  Legislature  to  interfere  in  this  way 
with  the  well-known  'T)road  rule  of  justice":  see  Sir  Henry 
Strong,  C.  J.,  in  Jellett  v.  Wilkie  (1896),  26  S.C.R.  282  at  p. 
290.  Finally,  that  which  fully  sets  the  point  at  issue  at  rest, 
in  my  opinion,  is  section  34  of  the  Land  Registry  Act,  R.S.B.C. 
1911,  Cap.  127,  as  amended  by  B.C.  Stats.  1913,  Cap.  36, 
Sec.  12,  which  is  the  enacting  provision  as  to  the  effect  of  the 
registration  of  a  charge.     That  section  reads  as  follows : 

"The  registered  owner  of  a  charge  shaU  be  deemed  ftrima  facie  to  be 
entitled  to  the  estate  or  interest  in  respect  of  which  he  is  registered, 
subject  only  to  such  registered  charges  as  appear  existing  on  the  register, 
and  to  the  rights  of  the  Crown,  and  he  shall  be  entitled  to  a  certificate 
of  the  registration  of  his  charge  upon  payment  of  the  proper  fee." 

It  is  plainly  evident  that  the  charge  may  be  displaced  upon 
sufficient  evidence,  and  the  evidence  in  the  present  case  is  con- 
clusive that  the  prima  facie  statutory  charge  has  no  place  as 
against  the  previously  existing  mortgage  of  the  lands  in  ques- 
tion to  the  appellant,  i.e.,  the  judgment,  upon  registration,  then 
and  then  only,  became  a  lien  and  charge  (section  73,  Execution 
MCPHILLIP8,  ^g^)^  but  that  lien  and  charge  could  only,  in  the  language  of 
the  Chief  Justice  of  British  Columbia,  in  the  Entwisle  case, 
be  upon  "those  lands  in  which  the  judgment  debtor  has  a 
real  or  beneficial  interest."  In  the  present  case  the  judgment 
debtors  had,  previously  to  the  time  of  registration  of  the  judg- 
ment, granted  and  conveyed  the  lands  by  way  of  mortgage 
to  the  appellant.  It  can  only  be  as  against  that  interest 
which  remains  in  the  judgment  debtors,  the  equitable  right 
of  redemption  thereof,  that  the  judgment  affects  by  way  of 
lien  and  charge,  and  a  declaration  of  that  interest  could  only 
be  the  decree  of  the  Court  upon  proper  proceedings  being  taken 
to  enforce  the  charge  created  by  the  registration  of  the  judg- 
ment, under  the  provisions  of  the  Execution  Act,  R.S.B.C. 
1911,  Cap.  79,  Sec.  27  et  seq. 

In  Howard  v.  Miller  (1915),  A.C.  318,  their  Lordships  of 
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the  Privy  Council  had  under  consideration  the  Land  Registry 

Act,  B.C.  Stats.  1906,  Cap.  23,  which  may  be  said,  in  connection 

with  this  appeal,  to  be  in  all  its  provisions  the  same  as  the        ^^^^ 

present  statute.      Lord  Parker,  in  delivering  the  judgment  of      0<^-  l- 

their  Lordships  at  pp.  324-5  said :  Bank  op~ 

"The  registered  owner  of  a  charge  is  to  be  deemed  to  be  prima  facie  Hamilton 
entitled  to  the  estate  or  interest  in  respect  of  which  he  is  registered,  subject  ^* 

only  to  such  registered  charges  as  appear  existing  thereon  and  to  the  rights  **^*'™*^ 
of  the  Crown   (s.  29).     The  certificate  of  title  is  not  conclusive  but  only 
prima  facie  evidence  of  the  title  of  the  owner  of  a  registered  charge." 

The  lien  and  charge  therefore  could  only  when  registered 
affect  that  interest  which  the  judgment  debtors  had  in  the  lands, 
not  the  interest  shewn  in  the  books  of  the  land  registry  office. 
Note  what  Hunter^  C.J. B.C.  said  on  this  point  in  the  Entwisle 
case  at  p.  54 : 

"It  will  be  observ^  that  the  language  is  'on  all  the  lands  of  the  judg- 
ment debtor'  and  not  all  the  lands  registered  in  the  name  of  the  judgment 
debtor." 

In  this  view  of  the  matter  the  further  language  of  Lord 
Parker  at  pp.  326,  327  and  328,  in  Howard  v.  Miller,  supra,  is 
apposite,  as  the  judgment  we  are  considering  may  be  rightly 
likened  to  the  agreement  under  consideration  in  that  case. 

It  is  therefore  evident  that  it  is  for  the  Court  to  say  what 
the  lien  or  charge  is,  and  at  best  all  the  respondent  can  be  said 
to  be  entitled  to  by  reason  of  the  registration  of  the  judgment  is 
a  declaration  of  the  (adopting  the  language  of  Lord  Parker  at  ^^^y^^^ps, 
p.  326 — Howard  v.  Miller,  supra)  "interest  commensurate 
with  the  relief  which  equity  would  give  by  way  of  specific  per- 
formance," and  that  interest  could  only  be  an  interest  subject 
to  the  prior  mortgage  to  the  appellant.  The  appellant  in  this 
case  is  entitled,  in  my  opinion,  to  similar  consequential  relief 
as  that  granted  in  the  Miller  case,  and  also  to  the  declaration 
that  notwithstanding  the  entry  on  the  register  the  appellant  is 
entitled  to  be  entered  thereon  as  having  a  lien  and  charge  in 
respect  of  the  mortgage  in  priority  to  the  judgment  of  the 
respondents;  the  lien  and  charge  of  the  respondents  to  be  sub- 
ject to  the  mortgage  of  the  appellant,  that  is,  that  the  registra- 
tion of  the  judgment  as  it  stands  at  present  is  a  cloud  on  the 
title  of  the  appellant  and  the  appellant  is  entitled  to  a  declaration 
to  that  effect,  and  that  all  proper  amendments  of  such  registra- 
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^mi^    tion  be  made  by  the  registrar.      I  am  therefore  of  the  opinion 
that  the  appeal  should  be  allowed. 

1918 

Oct.  1. 


Bank  or 
Hamilton 

V, 

Habtebt 


Ebebts,  J.A.  would  dismiss  the  appeal. 

Appeal  dismissed,  McPhillips,  J.A.  dissenting. 

Solicitors  for  appellant :  Ellis>  &  Brown. 
Solicitors   for   respondents:     Williams,    Walsh,   McKim   & 
Housser. 
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Statement 


GAVIN  V.  THE  KETTLE  VALLEY  RAILWAY 

COMPANY. 

Negligence — CoUiaion — Train  and  motor-car — Ultimate  negligence — Direc- 
tion to  jury. 

In  an  action  for  damages  to  a  motor-car  owing  to  a  collision  with  a  train 
of  the  defendant  Company  through  the  alleged  negligence  of  its  ser- 
vants, the  jury  in  answer  to  questions,  found  the  defendant  negligent 
owing  to  delay  in  the  application  of  brakes,  and  that  the  driver  of  the 
motor-car  was  negligent  in  not  keeping  a  proper  look  out.  They  also 
found  that  after  the  employees  of  the  defendant  became  aware  that 
the  motor-car  was  in  danger  they  could  have  avoided  the  accident  by 
the  exercise  of  reasonable  care,  and  awarded  the  plaintiff  damages. 
The  driver  of  the  motor-car  admitted  in  evidence  that  she  saw  the 
train  when  from  30  to  35  yards  from  the  track  and  that  she  could 
have  stopped  the  motor  in  from  20  to  25  yards. 

Heldf  on  appeal,  that  the  jury  should  have  been  asked  whether  the  driver 
of  the  motor-car,  after  she  saw  the  train  coming,  could  by  the  exercise 
of  reasonable  care  and  skill  have  avoided  the  accident,  and  that  such 
question  not  having  been  submitted  there  should  be  a  new  trial. 


A 


PPEAL  from  the  decision  of  Macdonald,  J.,  and  the  ver- 
dict of  a  jury,  in  an  action  for  damages  to  a  motor-car  owing  to 
the  negligence  of  the  employees  of  the  defendant  Company, 
tried  at  Vernon  on  the  26th  and  27th  of  October,  1917.  On 
the  9th  of  June,  1917,  at  about  7  o'clock  in  the  evening,  the 
plaintiff's  wife  was  driving  southerly  on  Winnipeg  Street  in 
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Penticton.      She  approached  the  defendant  Company^s  track  at  ^^<^^^^$ 
about  ten  miles  an  hour,     A  train  of  Jhe  defendant's  was  back- 


ing down  from  the  west  at  about  ten  miles  an  hour  and  a  brake-       ^^^^ 
man  at  the  back  of  the  car  saw  the  motor-car  when  it  was  about     J*'^*  ^- 
60  feet  from  the  track,  the  back  of  the  train  being  at  the  time    ooubtof 
about  60  feet  from  the  crossing.      He  thought  the  motor-car     appeal 
would  stop,  but  when  about  20  feet  from  the  crossing,  realizing     q^  j 
there  was  danger,  he  shouted  to  the  driver  of  the  motor-car  to- 


stop  and  at  the  same  time  signalled  to  the  engineer  to  stop  the        ^^ 
train.    The  motor-car  continued  on  and  stalled  in  the  middle  of     Kbttle 
the  track,  when  the  train  was  about  15  feet  away.     The  train     rt.  Co. 
struck  the  motor-car  and  carried  it  about  25  feet,  when  it  turned 
over.      Mrs.  Gavin  admitted  she  saw  the  train  when  she  was 
about  30  to  35  feet  away  from  the  track,  and  that  she  could  have 
stopped  the  motor-car  in  from  20  to  25  feet.      The  questions 
put  to  the  jury,  and  the  answers,  were  as  follow: 

"{1}  Waa  the  damage  to  the  plaintiff's  automobile  caused  by  the  negli- 
gence of  the  defendant  ?    Yes. 

"(2)  If  so,  in  what  did  such  negligence  consist?  In  delaying  the 
application  of  brakes. 

"(3)    Could  the  driver  of  the  automobile  by  the  exercise  of  reasonable   Statement 
care  have  avoided  the  accident?     Yes. 

"(4)  If  she  might,  in  what  respect  was  such  driver  negligent?  In  not 
exercising  sufficient  watchfulness  by  looking  to  the  right  as  well  as  to 
the  left. 

"(6)  If  after  the  employees  of  defendant  became  aware  or  ought  (if 
they  had  exercised  reasonable  care)  to  have  become  aware  that  the  auto- 
mobile was  in  danger  of  being  injured,  could  they  have  prevented  such 
injury  by  the  exercise  of  reasonable  care?     Yes. 

"  (6)  If  so,  in  what  manner  or  by  what  means  could  they  have  prevented 
the  accident?    By  the  speedy  application  of  brakes. 

"(7)    Amount  of  damages?     $1,485." 

A.  H.  MacNeill,  K.C.,  for  plaintiff. 
C.  B.  Macneill,  K.C.,  for  defendant. 

Oth  January,  1018. 

Macdonald,  J. :  This  action  was  tried  at  Vernon,  with  a 
special  jury.  It  was  adjourned  for  argument,  aa  to  the  judg- 
ment that  should  be  entered  upon  the  following  questions,  and 
answers  thereto  [already  set  out  in  statement],  macdonald. 

It  appears  that,  on  the  9th  of  June,  1917,  plaintiff's  motor-car 
was  being  driven  on  Winnip^  Street,  in  the  town  of  Penticton, 
in  charge  of  his  wife,  Alice  Gavin,  and  at  the  intersection  of 
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MACDONALD,  g^^jj  gtreet  with  the  line  of  the  defendant's  railway,  the  motor- 
car was  struck,  and  practically  destroyed,  by  a  train  of  the 
defendant  which  was  moving  backwards  towards  the  station. 

Plaintiff  contends  that  defendant  is  to  blame  for  the  collision. 
There  were  certain  requirements,  with  which  the  defendant 
should  comply  at  the  point  in  question.  The  speed  and  pre- 
cautions to  be  observed,  with  respect  to  a  train  nearing  a  cross- 
ing in  a  city  or  town,  are  regulated  by  the  Railway  Act,  and 
then  there  are  the  following  specific  provisions  in  the  Act,  which 
would  govern  a  train,  operating  as  this  one  was,  at  the  time, 
viz. :   section  276  of  the  Railway  Act  (R.S.C.  1906,  Cap.  37)  : 

"Whenever  in  any  city,  town  or  village,  any  train  is  passing  over  or 
along  a  highway  at  rail-level,  and  is  not  headed  by  an  engine  moving  for- 
ward in  the  ordinary  manner,  the  company  shall  station  on  that  part  of 
the  train,  or  of  the  tender,  if  that  is  in  front,  which  is  then  foremost,  a 
person  who  shall  warn  persons  standing  on,  or  crossing,  or  about  to  cross 
the  track  of  such  railway " 

The  grounds  of  negligence,  as  outlined  at  the  trial  by  the 

plaintiff's  counsel,  and  to  all  of  which  I  endeavoured  to  draw 

the  attention  of  the  jury,  did  not  urge  any  breach  of  these 

requisites.      The  jury  was  requested  to  find  any  or  all  acts  of 

negligence  on  the  part  of  the  Company  causing  the  accident. 

There  was,  however,  only  one  ground  of  negligence  so  found 

by  the  jury,  viz. :    as  to  the  delay  in  applying  the  brakes  prior 

to  the  collision.      It  is  evident,  from  the  view  taken  of  the 

icAGDONALD,  matter  by  the  jury,  that  Mrs.  Gavin  created  a  dangerous  situa- 
J. 

tion,  by  neglecting,  when  approaching  the  railway  crossing,  to 
look  to  the  right  as  well  as  to  the  left.  There  was  no  fault  found 
by  the  jury  on  the  part  of  the  defendant  Company  up  to  the 
time  when  this  dangerous  situation  arose.  Those  in  charge 
of  the  train  had  a  right  to  presume  that  the  occupant  of  the 
approaching  motor-car  would  stop  it,  before  reaching  the  rail- 
way track.  A  brakeman  was  in  the  rear  of  the  train,  according 
to  law,  to  warn  persons ;  but,  under  ordinary  circumstances,  he 
would  not  expect  that  he  would  be  required  to  stop  the  train, 
either  to  allow  the  motor-car  to  cross  the*  track  ahead  of  the 
train  or  to  prevent  a  collision,  through  it  either  being  stalled  or 
stopped  on  the  track.  He  might  expect,  as  frequently  occurs, 
that  the  car  might  be  driven  up,  close  to  the  track,  and  then 
stopped  to  allow  the  train  to  pass.     Mrs.  Gavin  was  clearly  at 
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fault,  and  the  jury  so  found.  It  is  a  matter  of  common  sense,  m^<'dowau>, 
that  she  should  havd  looked  both  ways  before  attempting  to  cross 
the  railway.  There  is  abundance  of  authority  to  support  this 
statement,  as  to  her  duty;  suffice  to  quote  Channell,  B.  in 
Stubley  v.  The  London  and  North  Western  Railway  Co, 
(1865),  L.E.  1  Ex.  13  at  pp.  19-20  as  follows: 

"Passengers  crossing  the  rails  are  bound  to  exercise  ordinary  and  reason- 
able care  for  their  own  safety,  and  to  look  this  way  and  that  to  see  if 
danger  is  to  be  apprehended." 

The  question  then  is,  whether,  notwithstanding  the  negli- 
gence of  Mrs.  Gavin,  the  plaintiff  can  succeed,  on  the  strength 
of  the  answers  given  by  the  jury  to  the  5th  and  6th  questions. 
It  is  contended  that,  I  will  not  be  interfering  with  this  finding 
of  the  jury,  if  I  should  hold  that  it  is  a  case  of  joint  negligence, 
and  that,  in  such  event,  the  defendant  would  not  be  liable. 
This  contention  prevailed,  in  appeal,  in  Rice  v.  Toronto  R.W, 
Co.  (1910),  22  O.L.R.  446,  where  the  questions  were  similar 
to  those  answered  by  the  jury  in  this  case.  It  was  there  found 
that  the  speed  of  the  street-car  was  excessive,  but  that  the 
deceased  was  negligent  in  not  looking  for  an  approaching  car. 
It  was  held  that  the  speed  of  the  car  and  the  neglect  of  the 
approaching  pedestrian  jointly  contributed  to  the  accident. 
Boyd,  C.  at  p.  449,  said : 

"The  primary  and  ultimate  negligence  of  the  defendants  is  one  and  the 
same  (excessive  speed).  There  is  no  evidence  of  other  negligence  than 
that  of  exoessiye  speed,  which  occasioned  and  was  the  direct  cause  of  the  ^^^^^^^^^9 
injury.  But  that  negligence  was  concurrent  with  the  negligence  of  the 
deceased;  and  in  cases  of  joint  negligence  of  plaintiff  and  defendant  there 
can  be  no  recovery  for  the  plaintiff,  according  to  well-settled  rules  of 
English  law." 

British  Columbia  Electric  Railway  Company,  Limited  v. 
Loach  (1916),  1  A.C.  719  was  cited  on  behalf  of  plaintiff;  but 
I  do  not  think  that  it  is  of  assistance  in  the  present  case.  There 
the  brake  was  defective,  and  this  prevented  the  speed  of  the 
street-car  being  controlled  and  reduced.  This  distinction 
between  the  facts  in  the  Loach  case,  and  those  existing  in  a  some- 
what similar  case,  was  fully  discussed  by  Lament,  J.,  in  a  very 
interesting  and  fully  considered  judgment,  in  Smith  v.  Regina 
(1917),  1  W.W.R.  1444.  It  was  pointed  out  that  the 
motorman,  in  such  latter  case,  had  good  brakes,  but  the  street- 
car had  attained  too  great  a  speed  to  allow  the  motorman  to 
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MACDONALD,  g^^p  ^{^^  ^^^^  ^^^^  avoid  the  accident.      He  did  not  possess  the 

present  ability  to  do  so,  and  was  not  prevented  by  any  act  of 

his  employers,  such  as  a  defective  brake.  The  initial  negli- 
gence of  running  at  an  excessive  speed  was  still  continuing  and 
conducing  to  the  disaster.  Here,  no  primary  negligence  is 
found  on  the  part  of  the  defendant,  so  that  the  sole  point  for 
consideration  is,  whether  the  ultimate  negligence  of  the  brake- 
man  creates  liability,  or  is  it  attached  or  joined  to  the  neglect 
of  Mrs.  Gavin,  so  as  to  prevent  the  plaintiff  from  recovering  ( 
If  the  former  conclusion  be  reached,  and  the  defendant  held 
liable,  it  may  mean,  if  the  Eice  case  be  followed,  that  a  railway 
company,  properly  operating  its  train  and  complying  with  statu- 
tory requirements  (especially  as  to  not  exceeding  a  certain 
limit  of  speed  through  a  town),  might  be  in  a  worse  position 
than  if  it  were  running  at  an  excessive  and  illegal  rate  of  speed, 
and  collided  with  a  motor-car,  the  occupant  of  which  had  not 
taken  any  precautions  in  nearing  the  crossing,  to  look  out  for 
an  approaching  train.  There  would,  in  that  event,  be  joint 
negligence  and  no  liability.  The  contrary  result  would  follow, 
as  to  liability,  if  such  train  were  being  operated  within  the 
speed  limit  allowed  by  law,  and,  as  in  the  present  case,  a  failure 
occurred  on  the  part  of  an  employee  in  failing  to  stop  the  train 
in  time  to  avoid  a  collision  with  a  person,  carelessly  attempting 
to  cross  a  railway  track  without  taking  reasonable  precautions. 
Still,  there  is  no  doubt  that  any  one  who  becomes  in  a  dangerous 
position,  even  through  his  own  neglect,  is  entitled  to  demand 
from  others  ordinary  care,  at  least,  to  avoid  an  injury.  The 
point  worthy  of  consideration  in  this  connection  is,  whether,  at 
the  time  of  the  collision,  both  acts  of  negligence  were  still 
operating,  and  conducing  towards  the  accident,  so  as  to  con- 
stitute joint  negligence.  Even  if  the  motor-car  w^as  either 
btopped,  or  stalled,  on  the  railway  track  for  an  appreciable 
time  before  the  collision,  might  it  not  be  fairly  contended  that 
the  carelessness  of  Mrs.  Gavin  was  still  operative,  in  a  sense. 
While  her  neglect  might  l>e  said  to  be  quiescent  and  not  active, 
still  it  was  assisting  towards  bringing  about  the  accident.  The 
effect,  however,  of  the  finding  of  the  jury  is  that  Barge,  even 
with  such  a  dangerous  condition  suddenly  created  through 
negligence,  might,  by  the  exercise  of  reasonable  care,  have  pre- 
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vented  the  injury  to  the  automobile.      They  considered  that  he  ^^cdowald, 
should  have  more  speedily  applied  the  brakes,  and  thus  stopped 
the  train.      In  Rice  v.  Toronto  R.W.  Co.,  supra,  Mr.  Justice 
Middleton,  at  p.  451,  thus  refers  to  the  duty  of  a  motorman,  as 
follows : 

"Upon  the  danger  of  the  deceased,  occasioned  by  his  negligence,  it  is 
true,  becoming  apparent  to  the  motorman,  it  then  became  his  duty  to  take 
all  reasonable  steps  to  avoid,  if  possible,  the  impending  accident.  If  the 
motorman  neglected  to  discharge  this  duty,  or  was  unable  effectually  to 
discharge  it,  either  by  reason  of  his  own  negligence,  or  by  reason  of  any 
negligence  of  the  defendants,  they  woula  be  liable.  This  duty  arose  as  soon 
as  the  peril  of  the  deceased  became  apparent  to  the  motorman,  or  should 
have  become  apparent  to  a  reasonably  careful  man  in  his  position,  and 
quite  independent  of  any  'original  negligence.'  The  duty  to  be  ready  to 
meet  such  an  emergency  always  existed." 

The  judgment,  however,  of  the  Court  in  that  case  was  unani- 
mous in  reversing  the  judgment  of  the  trial  judge  founded  upon 
findings  similar  to  those  in  this  case.  I  have  already  referred 
to  the  fact  that  the  judgment  turned  upon  the  excess  of  speed, 
being  a  continuing  neglect  and  jointly  conducing  with  the  neg- 
lect of  the  deceased  to  bring  about  the  accident.  Columbia 
Bithulithic  Limited  v.  British  Columbia  Electric  Rway.  Co. 
(1917),  55  S.C.R.  1,  it  is  contended  by  the  plaintiff,  assists  him. 
The  facts,  however,  in  that  case  were  the  same  as  those  in  the 
Loach  case,  supra.  It  was  the  same  accident,  and  the  defendant 
was  held  liable  under  the  same  circumstances.  It  might  be 
argued  that  such  judgment  goes  so  far  as  t<o  affect  and  destroy  macdonald, 
the  decisions  in  Smith  v.  Regina  and  Rice  v.  Toronto  R.W.  Co., 
supra.  Even  if  these  cases  are  not  considered  to  be  thus  over- 
ruled, they  do  not  prove  of  material  assistance  in  arriving  at  a 
conclusion  herein,  if  the  findings  of  the  jury,  as  to  not  applying 
the  brakes  in  time,  be  fully  accepted. 

Morrison  v.  The  Dominion  Iron  &  Steel  Co.,  Ltd.  (1911), 
45  N.S.  466  was  cited  as  an  authority  outlining  the  duty 
of  a  person  about  to  cross  a  railway,  and  that  the  driver 
of  a  train  might  expect  from  such  person  due  care,  and  that 
he  would  stop  before  reaching  the  track.  In  this  case,  how- 
ever, the  finding  of  the  jury  did  not  go  far  enough  to  relieve 
the  plaintiff  from  the  contributory  negligence  of  his  wife,  and 
a  different  result  would  have  followed,  had  the  findings  been 
similar  to  those  in  the  present  case.      This  is  indicated  by  Mr. 
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Justice  Graham,  in  delivering  the  judgment  of  the  Court,  at 
pp.  471-2 : 

"If  the  jmy  had  found  that  the  defendant's  servants  could  have  effectually 
brought  the  train  to  a  standstill  in  time,  after  they  had  notice  that  the 
plaintiff  was  about  to  commit  the  act  of  negligence  she  did  commit,  that 
would  have  been  a  different  thing,  but  they  found  only  that  the  accident 
could  have  been  avoided  if  the  driver  had  stopped  the  train  when  he  first 
saw  the  team;  and  this  as  I  have  already  said,  he  was  not  obliged  to  do. 
He  could  not  possibly  have  stopped  the  train  in  time  after  he  saw  that 
she  was  coming  along  without  pulling  up  at  the  first  track  she  came  to, 
and  without  looking  out  for  him  or  for  approaching  trains." 

In  City  of  Calgary  v.  Hamovi^  (1913),  26  W.L.R.  565 
facts  were  disclosed  very  similar  to  those  here  presented,  and 
Mr.  Justice  Duff  deals  with  the  judgment  of  the  trial  judge 
as  follows: 

"The  view  of  the  learned  trial  judge  was  that,  although  the  respondents 
were  in  fault  to  such  a  degree  as  would  have  debarred  them  from  recover- 
ing had  it  not  been  for  the  conduct  of  the  motorman  after  their  negligence 
became  apparent,  yet  ( in  the  circumstances  of  this  case ) ,  as  the  motorman 
could  have  avoided  the  consequences  of  the  respondents'  negligence  after 
he  became  aware  of  it,  the  plaintiffs  were  entitled  to  recover.  In  a  word, 
the  decisive  negligence  was  found  by  him* to  have  been  that  of  the  motor- 
man.     I  agree  with  this  view,  and  I  should  dismiss  the  appeal  with  costs." 

I  feel  myself,  ho>vever,  in  the  same  position,  with  respect  to 
cases  cited,  as  Mr.  Justice  Garrow  in  Dart  v.  Toronto  R.  Co. 
(1912),  8  D.L.R.  121  at  p.  124,  where  he  says: 

"Under  the  circumstances,  where  so  much  depends  upon  the  actual  facts, 
not  much  assistance  can  be  got from  decided  cases." 

It  should  not  be  overlooked,  that  the  neglect  of  the  defendants, 
in  the  majority  of  these  cases,  was  that  of  a  motorman  of  an 
electric-car,  who  would  have  his  car  in  much  better  control  than 
a  brakeman  on  the  rear  end  of  a  railway  train.  Such  motor- 
man  would  also  be  accustomed  to  stop  his  car  frequently  at 
crossings  and  other  points.  I  think  the  jury  placed  the  care 
to  be  exercised  by  Barge,  the  brakeman,  on  rather  a  high 
standard.  The  degree  of  care  required,  under  circumstances 
of  this  nature,  where  a  dangerous  situation  has  been  created 
through  neglect,  is  set  forth  as  follows  in  H.M.S.  Sans  Pareil 
(1900),  P.  267  at  p.  288: 

"It  is  not  the  rule  that  those  who  have  to  meet  the  negligence  of  the 
plaintiff  have  to  act  up  to  counsels  of  perfection.  The  very  words  of  the 
rule,  'ordinary  care  and  prudence,'  assume  a  margin  of  deviation  from 
counsels  of  perfection,  and  I  should  require  to  consider  some  time  before 
I  came  to  the  conclusion  that,  having  regard  to  the  short  space  of  time 
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that   elapsed   and    the   difficult   circumstanoes    in    which    the    navigating  maodonaid, 
lieutenant  was  placed  by  the  misconduct  of  the  tug  and  tow,  the  con-  '* 

sequences  of  their  misconduct  could  have  been  avoided  by  ordinary  care 
and  prudence  on  his  part." 

While  I  entertain  this  opinion  with  respect  to  the  matter,  I  *^'*°*  ^' 

do  not  think  I  should,  as  a  trial  judge,  interfere  with  the  find-  ooubtof 

ings  of  the  jury.      I  should  not  hold,  either,  that  it  was  a  ease  appeal 

of  "joint  negligence"  or  that  the  jury,  as  reasonable  men,  could  oct.  l. 

not  come  to  a  conclusion  on  the  evidence,  that  Barge  either 

became  aware,  or  ought  to  have  become  aware,  that  the  auto-  ^ 

mobile  was  in  danger  of  being  injured,  and  he  did  not  exercise  Kbttm 

reasonable  care,  so  as  to  prevent  the  accident.      The  jury,  in  ry.  Co. 
effect,  found  that  the  "decisive  negligence"  was  that  of  the 
brakeman ;   that  he  had  the  present  ability  to  avoid  the  accident  maodonald, 
and  failed  to  do  so. 

There  should,  therefore,  be  judgment  entered  for  the  plaintiff 
for  $1,485  and  costs. 

From  this  judgment  the  defendant  appealed.  The  appeal 
was  argued  at  Vancouver  on  the  23rd  of  April,  1918,  before 
Macdonai-d,  C.J.A.,  Mabtin,  Galliheb,  McPhillips  and, 
Ebebts,  JJ.A. 

Davis,  K:C.,  for  appellant:  The  evidence  shews  Mrs.  Gavin 
had  a  very  limited  knowledge  of  motor  driving.  We  say  the 
jury  have  not  considered  the  questions  put  to  them,  nor  taken 
a  proper  view  of  the  questions,  and  there  was  misdirection. 
Even  df  there  were  negligence  on  the  part  of  the  defendant,  the 
accident  was  clearly  the  result  of  the  joint  negligence  of  both 
parties.  She  did  not  look  for  danger  when  about  to  cross  the 
track  and  stalled  her  car  on  the  track.  Both  were  equally  Argument 
guilty  of  ultimate  negligence.  The  principles  set  out  in  Davies 
V.  Mann  (1842),  10  M.  &  W.  546  should  be  considered  in 
regard  to  this  case:  see  also  Rice  v.  Toronto  R.W,  Co.  (1910), 
22  O.L.R.  446.  It  is  a  matter  of  law  in  comparing  a  train  and 
a  motor-car.  The  most  reliable  evidence  is  that  the  train  was  15 
feet  away  when  the  motor-car  stalled  on  the  track.  It  was 
then  beyond  the  brakeman's  power  to  stop  the  train  in  time. 
The  finding  that  the  engineer  was  negligent  in  not  making 
a  speedy  application  of  the  brakes  is  perverse.  The  most 
important  factor  is  that  the  brakeman  had  a  right  to  assume 
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iCACDoir^jj),  (jj^j  (jjg  pgp  would  stop,  and  the  judge  should  have  told  the  jury 

so.      The  most  important  question  to  put  was  whether  there 

1818        ^as  joint  Diligence,  i.e.,  whether  by  her  using  ordinary  care 
Jan.  9.      she   could    have    a\'oided    the    accident.       The    real    point    in 
courror     ^^  *^^®  must  be  brought  before  the  jury,  aod  when  it  is  not. 
*p™*i-     non-direction  becomes  misdirection. 
Oct.  I.  -I-  ^'  MacXeill,  K.C.,  for  resiwndent:   ily  contention  is,  the 

whole  facta  were  fully  dealt  with  in  tlie  charpe,  and  the  evidence 

supports  the  charge.  On  the  question  of  ultimate  negligence  see 
Banhuryv.  City  of  Regina  (11»17).  10  Sagk.  L.R.  297;  21  Can. 
Ry.  Cas.  285;  City  of  Calgary  \.  Ilaniovis  (Iftl-'I).  4S  S.C.R. 
■194,  When  counsel  i-efrains  from  asking  tlic  judge  to  submit 
a  question  to  the  jury,  a  new  trial  will  not  be  granted  on  the 
ground  of  non-direction,  because  the  question  was  not  put  to 
the  jury:  see  Waterlaiid  v.  Greenwood  (1901),  8  B.C.  =196. 
As  to  what  a  trainman  should  expect  from  travellern  on  the  road 
see  Morrison  v.  The  Dominion  Iron  <f-  Sled  Co.,  Lid.  (1911), 
Argument    45  ^f.S.  466. 

Davis,  in  reply:  Davifn  v.  Mann  (1842),  10  M.  &  W.  546 
is  the  only  case  that  applies.  The  jury  shoul-l  have  been  told 
the  brakeman  was  entitled  to  assume  the  motor-car  would  stop. 
and  the  answer  to  question  5  is  perverse. 

Cur.  adv.  vuU. 

Ist  October.  I91S. 

Macdo.\ald,  CJ.A.  :  The  jury  found  the  defendant  noirli- 
gent  "'in  delaying  the  application  of  brakes" ;  that  the  plaintiff's 
wife,  the  driver  of  the  automobile,  was  guilty  of  contributory 
negligence  "in  not  exercising  sufficient  watchfulness  by  looking 
to  the  r'Tht  as  well  as  to  the  left'' ;  but  that  rhe  defendant's 
servants  could  nevertheless  have  prevented  the  occurrence  "by 
the  speeily  application  of  the  brakes,"  ilrs.  Gaviu,  plaintiff's 
wife,  admits  that  she  actually  saw  the  train  coming  when  she 
was  yet  SO  to  ^b  feet  away  from  the  railway  tracks;  she  also 
stated  that  she  could  stop  her  car  at  the  rate  she  was  then 
driving,  namely,  ten  miles  an  hour,  in  a  distance  of  from  "30 
to  25  feet. 

The  jury's  findings  exclude  negligence  on  defendant's  part 
other  than  that  expressly  found  as  above  set  forth. 


M&CDOKALD, 
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The  brakeman  saw  the  approaching  automobile  in  time,  as  maodowald, 

the  jury  found,  to  have  stopped  the  train  before  reaching  the       

point  of  impact  with  the  plaintiff's  car.  The  train  was  moving 
at  about  the  same  rate  of  speed  as  the  automobile,  namely,  ten 
miles  an  hour.  The  brakeman  expected,  with  good  reason,  I 
think,  that  the  driver  of  the  automobile  would  stop  before 
reaching  the  track,  but  when  this  reasonable  expectation  was 
disappointed,  he  made  some  efforts  to  avoid  the  collision,  but 
failed.  The  negligence  of  the  plaintiff's  wife,  as  fotind  by 
the  jury,  was  her  neglect  to  look  for  the  approaching  train. 
That  negligence  was  displaced  the  moment  she  actually  saw 
the  train.  If  thereafter,  by  the  exercise  of  reasonable  care  and 
skill,  she  could  have  stopped  her  car  before  reaching  the  rail- 
way track,  then  I  think  the  plaintiff  was  not  entitled  to  succeed 
in  this  action. 

While  the  jury  were  asked  whether,  when  defendant's 
employees  became  aware  that  the  automobile  was  in  danger, 
they  could,  by  the  exercise  of  reasonable  care,  have  avoided 
collision  with  it,  yet  they  were  not  asked  a  like  question  in 
respect  of  the  plaintiff's  wife,  nor  were  they  instructed  to  con- 
sider whether  or  not,  after  she  actually  saw  the  train  coming, 
she  could,  by  the  exercise  of  reasonable  care  and  skill,  have 
avoided  injury.  The  obligation  was  mutual.  It  was  just  as 
much  the  duty  of  the  driver  of  the  automobile  to  take  reasonable 

•^  ,  J?     1         J  MACDONALD, 

care  to  avoid  the  collision  after  she  became  aware  of  the  danger  c.j.a. 
as  it  was  the  duty  of  the  defendant's  servants  to  do  likewise, 
but  as  the  case  was  left  to  the  jury,  though  the  obligation  of 
defendant  was  submitted,  that  of  Mrs.  Gavin  was  ignored. 
While  no  objection  in  this  connection  was  taken  by  defend- 
ant's counsel  at  the  trial,  yet  it  was  the  duty  of  the  learned 
judge  to  leave  the  issues  to  the  jury  with  proper  and  complete 
directions  on  the  law,  and  as  to  the  evidence  applicable  to  such 
issues:  Supreme  Court  Act,  Sec.  55.  This  duty  has  been 
emphasized  in  the  recent  decision  of  the  Supreme  Court  of  Can- 
ada in  Ashwell  v.  Canadian  Financiers  (not  yet  reported).  The 
said  section  also  authorized  an  appeal,  notwithstanding  counsel's 
failure  to  take  objection  at  the  trial.  I  have,  therefore,  no 
doubt  as  to  the  propriety  of  ordering  a  new  trial.  Mrs.  Gavin's 
evidence  alone  puts  that  beyond  question.      Damaging  as  is  her 
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HACDoifAu,  evidence  to  the  plaintiff^s  ease,  I  do  not  think  it  necessarily  con- 
clusive against  him.     I  think  it  must  go  back  to  a  jury  to  draw 


1918 
Jan.  9. 


the  proper  inferences  from  the  whole  of  the  evidence. 


Martin,  J. A.:   There  should,  I  think,  be  a  new  trial  herein. 
''^^^^    The  case  is  very  much  on  the  line  at  best,  and  for  a  time  I 

inclined  to  the  opinion  that  the  answer  of  the  jury  to  the  fifth 

**"*•  '•      and  sixth  questions,  finding  the  defendant  guilty  of  ultimate 
Gavin      negligence,  could  not  reasonably  be  supported.     But  I  think  it 
Ketoe     ^^^^  to  order  that  there  should  be  a  new  trial,  and  when  that 
Valley     takes  place  a  direction  to  the  jury  as  to  the  common-sense  duty 
of  persons  crossing  railway  tracks  and  the  reasonable  anticipa- 
tion of  employees  in  chaise  of  trains  should  be  given  in  accord- 
ance with  the  judgment  of  the  Supreme  Court  of  Nova  Scotia 
in  Morrison  v.  The  Dominion  Iron  &  Steel  Co.,  Ltd.  (1911),  45 
N.S.  466.      If  that  direction  had  been  given,  as  requested,  by 
'  the  learned  trial  judge,  I  think  the  case  would  not  be  before  us. 
There  can,  of  course,  be  no  difference  in  the  standard  of  effi- 
ciency in  driving  cars  between  men  and  women ;   their  responsi- 
bilities and  obligations  for  negligent  conduct  do  not  differ  with 
their  sex.      The  appeal  should  be  allowed  with  costs,  the  coats 
of  the  first  trial  to  abide  the  result  of  the  second. 

Qaixiueb,  J. a.  :    I  agree  in  ordering  a  new  trial. 

McFhillips,  J.A.  :  In  my  opinion  a  new  trial  should  be 
directed.  The  action  was  one  for  damages  to  a  motor-car ;  the 
motor-car  was  being  driven  by  the  wife  of  the  plaintiff  along 
Winnipeg  Street  in  the  City  of  Penticton,  and  the  collision  took 
place  between  the  motor-car  and  a  passenger  train  of  the  appel- 
lant, at  the  intersection  of  Winnipeg  Street  with  the  line  of 
railway  at  a  level  crossing.  The  questions  as  put  to  the  jury 
and  the  answers  thereto  were  as  follows:  [already  set  out  in 
statement] 

Upon  an  analysis  of  the  evidence,  it  is  clear  to  me  that  the 
only  case  that  the  plaintiff  has  made  out  is  one  of  joint  negli- 
gence, and  the  answer  to  the  fifth  question  is  perverse.  I  can 
only  explain  it  by  the  view  that  the  jury  were  of  the  opinion 
that  if  the  servants  of  thL'  Railway  Company  had  applied  the 
brakes  when  the  plaintiff  was  first  seen,  the  accident  would  not 


XXVI.]      BRITISH  COLUMBIA  REPORTS. 


41 


1018 
Jan.  9. 

COUBT  OT 
▲PPBAL 

Oct.  1. 
Gavin 

V, 

Kettub 
Vaixst 
Ry.  Co. 


have  taken  place,  but  that  was  not  the  duty  of  the  employees  ^^^^^^^^ 

and  servants  of  the  Railway  Company  in  charge  of  the  train. 

The  railway  was  entitled  to  the  right  of  way.      It  is  true  that 

would  not  entitle  the  running  down  of  the  motor-car,  but  it 

was  reasonable  and  right  to  expect  that  the  motor-car  would 

not  be  driven  upon  the  railway  track  under  the  circmnstances 

then   existing,   with   an   oncoming  train   plainly   to   be   seen. 

Nevertheless,  the  unexpected  happened,  that  which  was  beyond 

all  reasoh  happened,   a  motor-car  being  driven  quite  slowly, 

advanced  upon  the  railway  track  and  stopped  there.     The  facts 

attendant  upon  the  accident  were  graphically  and,  I  think,  well 

explained  by  Mr.  White,  the  clerk  of  the  Nicola  Hotel,  a  witness 

for  the  defence,  whose  evidence  would  appear  to  be  very  clearly 

and  fairly  given. 

It  is  plainly  evident  that  there  was  nothing  to  reasonably 
advise  the  servants  of  the  Railway  Company  that  the  motor-car 
would  not  be  pulled  up  and  stopped  before  reaching  the  railway 
track.  The  situation  created  by  the  negligence  of  the  lady 
driving  the  car,  of  inevitable  accident,  was  only  present  when 
the  train  was  within  fifteen  feet  of  the  crossing;  there  is  no 
evidence  whatever  warranting  the  jury,  who  must  decide  the 
fact  reasonably,  to  say  that  at  some  earlier  stage  the  brakes 
should  have  been  applied,  although  it  is  evident  that  the  train 
was  proceeding  slowly  and  was  under  reasonable  control.  In 
view  of  all  the  circumstances,  however,  if  the  case  is  capable 
of  being  viewed  as  one  of  joint  negligence,  then  a  question 
similar  to  question  5  *  should  have  been  submitted  to  the 
jury  having  relation  to  the  conduct  of  the  lady  driving  the 
motor-car,  i.e.,  could  she  have  avoided  the  accident  when  it  was 
apparent  to  her  that  the  train  was  not  about  to  stop?  This 
must  have  been  apparent  to  her,  and  she  was  proceeding  at  such 
a  slow  pace  that  it  was  plainly  evident  that  it  was  within  her 
power  to  have  stopped  and  not  gone  upon  the  track.  This  is 
demonstrated  by  the  fact  that  the  motor-car  came  to  a  stop 
between  the  rails.  Upon  what  principle  of  law  can  it  be 
postulated  that  there  is  liability  when  both  parties  are  equally 
to  blame  ?  If  the  facts  may  be  said  to  establish  that  position, 
and  that  is  the  most  favourable  view  in  which  the  case  for  the 
plaintiff  can  be  put.      And  then  upon  which  party  shall  the 
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liabilitv  be  imposed  ?  It  is  against  commoa  sense,  of  course, 
that  a  Court  of  Law  ahoiild  in  such  a  case  impose  any  liabilitv. 
It  is  necessary  and  incumbent  upon  the  plaintiff  in  the  action 
to  discharge  the  onus,  and  the  case  must  be  proved,  that  is,  the 
jury  must  come  "to  a  sensible  conclusion"  (Kleinu-ort.  Sons, 
"nd  Co.  V.  Dunlop  Rubber  Company  (1907),  33  T.L.R.  696, 
Lord  l.oreburn,  L.C  at  p.  «97). 

Upon  the  facts  as  adduced  at  the  trial,  it  is  as  reasonable  to 
say  (in  fact,  more  reasonable,  in  my  view)  that  the  driver  of 
the  motor-car  could  have  avoided  the  accident,  when  the  immi- 
nence of  peril  was  present,  as  the  brnkeman  of  the  train,  and 
the  jury  should  have  lieen  asked  that  question. 

In  the  present  case  there  is  no  question  of  excessive  speed 
or  defective  brakes,  the  salient  elements  in  Brillsh  Columbia 
Electric  Railway  v.  Loach  (1015),  85  L.J.,  P.C.  23.  The  state- 
ment of  fact  as  iippeartng  in  the  head-note  of  the  case  is  in  the 
following  terms: 

"A  pefBon  attenipteil  to  oroAx  n  Ipvel  crooning  without  taking  reasonable 
precautions  to  ne<>  tliat  the  line  wan  cteitr,  onA  was  knocked  down  and 
killed  by  nn  upproucliing  ear.  Tlie  jury  found  that  the  car  was  running 
at  an  excessive  speed,  but  could  have  been  stopped  in  time  to  prevent  the 
accident  if  tlie  brake  liad  been  in  proper  working  order." 
Lord  Sumner,  in  delivering  the  judgment  of  their  Lordships,  at 
p.  25  exactly  states  the  position  of  things.  Can  the  judgment 
in  the  present  case  for  the  plaintiff  be  sustained,  when  there 
was  no  excessive  speed  and  no  defective  brake?  I  would 
submit  not,  but  the  contention  is  that  ultimate  negligence  has 
been  found  against  the  appellant.  This,  as  I  have  endeavoured 
to  shew,  has  been  merely  answered  to  a  question  as  to  the  con- 
duet  of  the  appellant,  but  obviously  the  conduct  of  the  driver 
of  the  motor-car  has  also  to  be  considered,  and  if  the  ques- 
tion were  asked  as  applied  to  the  conduct  of  the  driver  of  the 
motor-car  it  might  as  reasonably  (in  fact,  with  greater  reason) 
be  answered  against  the  driver  of  the  motor-car.  What  Lord 
Sumner  said  was  this: 

"Clearly  if  the  deceased  bad  not  got  on  to  the  line  he  would  have  suffered 
no  Iiarm,  in  spite  of  the  excessive  speed  and  the  defective  brake,  and  if 
he  had  kept  his  eyes  about  him  he  would  have  perceived  the  approach  of 
the  cnr,  and  would  have  kept  out  of  mischief.  If  the  matter  stopped  there, 
his  administrator's  action  muat  have  failed,  for  he  would  certainly  have 
been  guilty  of  contributory  negligence.      He   would  have  owed  his  death 
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cause    jointly    with    the   railway    company's    negligence    would    not    have 
mattered." 
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Now,  in  view  of  this  language,  can  it  be  successfully  con- 
tended that  upon  the  facts  of  the  present  case  there  is  liability 
upon  the  defendant?  It  would  seem  to  me  that  the  legal 
proposition,  as  stated  by  Lord  Sumner,  is  determinative  of  this 
case;  the  motor-car  was  being  driven  slowly,  so  slowly  that 
it  was  quite  expected  that  it  would  be  stopped  and  not  pass  upon 
the  railway  track.  However,  when  the  motor-car  was  appar- 
ently still  being  driven  onwards  with  a  chance  that  it  would 
attempt  to  cross  the  track,  and  this  was  at  a  distance  of  ten  to 
20  feet  of  the  point  of  crossing,  the  brakeman  became  alarmed, 
jumped  off,  and  again  gave  the  emergency  signal.  Previously 
the  same  signal  had  been  given,  and  the  train  was  under  control 
and  slowing  down.  At  this  time  the  motor-car  had  not  come 
upon  the  track  but  was  close  to  it,  and  the  fear  was  th'at  it 
might ;  the  speed  of  the  motor-car  was  about  six  miles  an  hour 
and  the  train  eight  to  ten  miles  an  hour.  The  motor-car  was 
stopped  in  the  middle  of  the  track  when  the  oncoming  train, 
then  slowing  up,  was  but  15  to  20  feet  away  froui  the 
point  of  intersection  of  the  road  and  railway — the  point  of 
impact.  Then,  and  for  the  first  time,  was  it  clearly  apparent 
that  a  collision  would  take  place,  and  everything  had  been  done 
and  nothing  more  could  be  done  to  stay  the  way  of  the  train,  mcphillips, 
The  train  was  almost  at  a  standstill — in  the  ini])act  the  motor- 
car was  only  carried  about  25  feet.  If  a  question  had  been  put 
to  the  jury,  of  the  following  nature,  in  the  way  of  arriving  at 
the  ultimate  negligence  (if  any),  ^'When  the  motor-car  was 
seen  to  be  across  the  rails  and  upon  the  railway  track,  could  the 
servants  of  the  appellant,  by  the  exercise  of  reasonable  care, 
have  prevented  the  accident?"  obviously,  in  my  opinion,  upon 
a  careful  consideration  of  the  evidence,  but  one  answer  could 
be  made  to  such  a  question,  and  it  could  only  be  in  the  negative, 
as,  plainly,  the  servants  of  the  Railway  Compay  had,  upon  their 
part,  done  all  that  could  be  reasonably  expected  of  them  under 
all  the  facts  and  circumstances  as  presented  at  the  trial. 

It  is  evident  that  the  lady  driving  the  car  was  very  inexperi- 
enced, and  she  did  not  look,  as  she  should  have  done,  in  the  direc- 


44 


BRITISH  COLUMBIA  REPORTS. 


IVOL. 


HAODoiiALD,  tJQ^  from  which  the  train  was  coming,  only  looking  In  the  other 

direction.      The  contention  was,  on  the  part  of  the  defence,  that 

•^'8  trees  obatructed  the  view ;  all  the  greater  reason  for  extreme  care. 
Jan.  fl.  Further,  it  is  evident  that  there  was  no  complete  obstruction  of 
ootnror  ^^^w,  as  before  the  motor-car  could  be  driven  up  to  the  track,  a 
Amu.  clear  view  would  be  obtainable,  that  is,  a  clear  view  was  obtain- 
Oct  1      ^^^^  before  any  zone  of  danger  would  be  reached.      The  fact  is, 

that  there  was  absolute  carelessness  and  recklessness  in  driving 

""™  the  motflr-car  up  to  and  upon  the  railway  track — a  train  then 
KnTLB     approaching  and  very  near  at  hand — and,  in  my  opinion,  all 


IICPHILLIP8, 


to  avert  the  accident,  when  it  was  apparent  that  a  collision  was 
inevitable.  The  testimony  of  the  lady  driving  the  motor-car 
is  that,  although  not  at  tirst  looking  in  the  direction  from  which 
the  train  was  coming,  as  she  should  have  done,  saw  the  train 
when  it  was  30  or  35  feet  away  from  the  crossing,  and  whilst 
the  motor-car  apparently  was  capable  of  being  stopped,  going  at 
the  speed  it  was,  in  20  or  25  feet,  she  took  30  or  35  feet 
in  which  to  atop  it.  I  cannot  see  that  there  is  any  real  con- 
flict of  testimony  on  the  relevant  evidence,  but  upon  a  plain 
reading  and  understanding  of  the  undisputed  facts  the  acci- 
dent was  due  to  the  fault  of  the  driver  of  the  motor-car.  It 
matters  not  whether  her  negligence  "was  the  sole  cause  or  the 
cause  jointly  with  the  Railway  Company's  negligence"  (Lord 
Sumner  above  quoted,  at  p.  25).  The  present  case  is  not 
within  the  language  of  Mr.  Justice  Anglin,  which  was  quoted 
with  approval  in  the  Loach  case. 

Here  there  was  no  negligence  incapacitating  the  Railway 
Company  from  taking  due  care,  and  every  effort  was  made  to 
avoid  the  consequences  of  the  negligence  of  the  driver  of  the 
motor-ear,  I  would  refer  to  a  Scotch  case  that  is,  in  my  opinion, 
very  much  in  point  —  M'A'Uester  v.  Glasgow  Corporation 
(1917),  S.C.  430.  The  taxi-cab  driver  in  that  case  thought 
he  had  time  to  cross  the  tracks  of  the  tramway,  and  before 
he  was  clear  the  tram-ear  struck  the  taxi-cab.  It  was  held  that 
the  taxi-cab  driver  was  guilty  of  contributory  negligence  in 
attempting  to  cross  in  front  of  the  tram-car  (Erasers  v.  Edin- 
burgh Street  Tramways  Co.  (1882),  10  R.  264;  and  Macan- 
drew  V.  Tillard  (1909),  S.C.  78  followed). 
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It  might  be  that  this  is  a  case  which  would  entitle  judgment  maodonald, 
being  entered  for  the  appellant  (see  McPhee  v.  Esquimalt  and 
Nanaimo  Rway.  Co.  (1913),  49  S.C.R.  43;  Duff,  J.  at  p.  53; 
and  Winterbotham,  Oumey  &  Co.  v.  Sibthorp  &  Cox  (1918), 
62  Sol.  Jo.  364;  87  L.J.,  K.B.  527),  but  the  appellant's 
counsel  has  not  asked  that,  but  that  a  new  trial  be  directed, 
submitting  that  the  case  is  one  of  non-direction  in  that  the 
question  of  joint  negligence  was  not  left  to  the  jury,  and  that 
the  jury  should  have  been  charged  lliat  the  servants  of  the  Rail- 
way Company  had  the  right  to  assume  that  the  motor-car  would 
stop  and  that  the  train  had  the  right  of  way.  The  question  of 
what  is  proper  direction  is  always  a  matter  of  difficulty,  yet 
there  must  always  be  a  proper  direction.  Upon  this  point  see 
Lord  Sumner,  at  p.  28,  in  the  Loach  case,  supra. 

In  my  opinion  there  was  no  sufficient  direction  upon  the 
points  pressed  by  counsel  for  the  appellant ;  in  particular,  upon 
the  question  of  joint  negligence,  and  it  was  not  passed  upon  by 
the  jury.  Further,  the  facts  advanced  at  the  trial  only  admitted' 
of  two  views  thereof,  either  that  the  driver  of  the  motor-car  was 
solely  at  fault,  or  that  the  accident  was  a  combination  of  negli-  **^^^|^^» 
gence  on  the  part  of  the  driver  of  the  motor-car  and  the  servants 
of  the  Railway  Company,  and  in  either  case  the  plaintiff  would 
fail.  Shortly  stated,  the  jury  did  not  arrive  at  a  "sensible  con- 
clusion." The  jury  have  not  in  this  case  "come  to  a  conclusion 
which,  on  the  evidence,  is  not  unreasonable" ;  on  the  contrary, 
in  my  view,  the  jury  have,  upon  the  evidence  as  adduced  at  the 
trial,  come  to  an  unreasonable  conclusion,  therefore  the  proper 
course  is  to  direct  a  new  trial. 


Ebebts,  J.A.  agreed  in  ordering  a  new  trial. 


BBEBT8,  J.A. 


New  trial  ordered. 


Solicitors  for  appellant:   Davis  &  Co. 
Solicitors  for  respondent:   Martin  Griffin  &  Co. 
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».  P.  BURNS  &  COMPANY,  LTD.  v.  GODSON. 

1917         Landlord   and    tenant  —  Leaae  —  Improvement!   6y   le»»ee  —  ProvUion    for 
Nov.  29.  renewal — Terms  to  be  multuilty  agreed  upon — Refund  by  lessor  >n  coae 

of  non-reneirat, 

OOUKTOF 

&PPUX       A  clauM  in  a  flve-year  lease  gave  the  lessee  a  right  of  renewal  for  a  further 
period   of  five  years  "upon   such   terma   as   may  be   mutually   agreed 
upon."     There  was  a  further  provision  that  in  the  event  of  the  reuewkl 
not  heing  granted  the  lessor  should  pay  the  lessee  the  cost  of  altera- 
—         tions  and  additions  made  on  the  premises  by  the  lessee.      The  lessee 
b  upon  going  into  possession  made  extensive  alterations  and  additions. 

Upon  the  expiration  of  the  term  the  partien  failed  to  agree  upon  terms 
of  renewal.  In  an  action  by  the  lessi'e  to  recover  the  cost  of  the 
alt«rations  and  additions  he  had  made,  it  was  held  by  the  trial  judge 
that  as  the  failure  to  come  to  terms  of  renewal  uas,  on  the  evidence, 
due  to  the  unreasonable  demamle  of  the  lessor  the  plaintifT  should 
recover. 
Held,  on  appeal,  per  Macdonai.d,  C.J.A.  and  Eiiebts,  J.A.  (McPhilups, 
J.A.  disMnting),  that  the  appeal  should  be  dismissed,  the  failure  to 
renew  beinj?  due  to  the  unreaHonableness  of  the  lessor. 
P0T  Martin,  J.A.;    That  irrespective  of  the  element  of  reasonableness,  the 

renewal  not  having  been  mode,  the  lessor  is  liable. 
A  proviso  in   the   lease  that  "all   improvenienta,   alterations  and   fixtures 
constructed  or  made  in  ond  upon  the  said  premises  shall  become  the 
absolute  property  of  the  lessor"  does  not  include  the  tenant's  trade 
fixtures. 

A  PPEAL  from  the  decision  of  Gkeoory,  J.  in  an  action  by  a 
leasee  to  recover  a  jwrtion  of  moneys  expended  in  improve- 
ments and  repairs  which  became  payable  under  the  t^rma 
of  the  lease  by  reason  of  the  defendant's  failure  to  grant 
a  renewal  thereof.  Tried  at  Vancouver  ou  the  18th,  19th 
and  20th  of  October,  1917.  By  lease  of  the  1st  of  Feb- 
ruary, 1911,  the  defendant  leased  to  the  plaintiff  the 
premises  in  question  for  a  term  of  five  years,  the  plaintiff 
to  have  the  privilege  of  renewing  the  term  for  a  further 
five  years  "upon  such  tonus  a.s  might  be  mutually  agreed 
upon."  The  plaintiff  owned  the  adjoining  premises,  and 
it  was  his  intention  to  make  the  two  premises  into  one  for 
carrying  on  a  retail  butcher's  business,  which  entailed  exten- 
sive  alterations.       It   was   further   provided   that   the   lessees 
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should  immediately  proceed  with  the  necessary  alterations  to  o»eooby,  j. 
completion,  that  the  lessors  should  during  the  second  year  of  the       1917 
term  pay  $5,000  to  the  lessees  in  respect  of  the  alterations,  and     ^^^  29. 
that  in  the  event  of  the  renewal  of  the  lease  not  being  granted 


at  the  expiration  of  the  five  years  the  lessor  should  pay  the  cost  ^^^SSof 

of  the  improvements,  not  to  exceed  $20,000.     The  total  cost  of  

the  alterations  was  $39,000.      The  lessees  gave  due  notice  of 

its  desire  to  renew  the  lease,  but  the  parties  were  unable  to  come  • 


to  terms  and  an  arrangement  was  arrived  at  whereby  the  lessees  p.  Bubns  & 
continued  in  possession  for  an  additional  month  with  a  view  to    ^'*  }''^' 
arriving  at  a  settlement,  but  the  additional  month  failed  to     Godson 
bring  the  parties  to  terms  and  the  lessees  vacated  the  premises. 

Lennie,  for  plaintiff. 

A.  H.  MacNeill,  K.C,  for  defendant. 

2pth  November,  1917. 

Gregory,  J. :  ThivS  i.s  an  action  by  a  lessee  against  his  lessor 
to  recover  on  a  covenant  in  the  lease  the  sum  of  $15,000, 
being  a  portion  of  the  moneys  expended  by  it  for  altera- 
tions, etc.,  to  the  demised  premises,  and  which  the  plaintiff 
alleges  became  payable  under  the  terms  of  the  lease  by  reason 
of  the  failure  of  the  defendant  to  grant  a  renewal  thereof. 

0 

The  defence  is  that  the  defendant  was  at  all  times  ready  and 
^^'illing  to  grant  a  renewal,  and  did  in  fact  make  such  grant,  and 
that  in  any  case  the  plaintiff  broke  the  contract  by  removing 
certain  fixtures  which  the  lease  required  to  be  left,  and  there-  ^^^^^^*^' 
fore  he  cannot  now  recover  on  the  covenant. 

Plaintiff  occupied  the  demised  premises  for  the  full  term  of 
five  years  and  by  mutual  consent  for  one  month  afterwards, 
paying  the  stipulated  rent. 

The  following  are  the  material  clauses  of  the  lease,  which,  for 
convenience  of  reference,  I  will  number  consecutively.  After 
the  reser\'ation  of  the  rent,  the  clause  proceeds : 

"1.  With  the  privilege  to  the  lessee  of  renewing  said  term  for  a  further 
term  of  five  years  from  the  first  day  of  April,  1916,  upon  such  terms  as  may 
be  mutually  agreed  upon  between  the  parties  hereto,  and  further  upon  the 
lessee  giving  to  the  lessor  a  notice  in  writing  of  the  lessee's  desire  to  renew 
same  as  aforesaid  which  said  notice  shall  be  given  at  least  three  months 
before  the  expiration  of  the  term  hereby  granted."  [This  notice  was 
duly  given.] 

"2.     The  lessee  hereby  covenants  and  agrees  with  the  lessor  to  commence 
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'.  forthwith  and  to  continue  until  completion  such  alterations  to  th«  front, 
and  Buch  alteration!  and  additions  to  the  Interior  of  the  building  herebf 
demised  as  in  the  opinion  of  the  lessee  aha.])  be  necessary  for  the  re<]uire- 
ments  of  its  businesa;    provided,  however,  that  the  plans  and  specification) 

—  of  vay  such  alterations  or  additions  shall  first  be  submitted  to  and  approved 
by  the  lessor." 

"3.  The  said  lessor  agrees  with  the  lessee  to  pay  to  the  lessee  during 
the  second  year  of  the  term  hereby  granted  the  sum  of  five  thousand  dollara 
(15,000)  which  sum  shall  he  accepted  by  the  lessee  in  full  of  all  dainv 
or  demands  of  the  lessee  against   the   lessor   for  any  and  all  alterations 

—  hereafter  made  to  the  building  by  the  lessee  as  aforesaid."      [The  lessor 
^  paid  the  money.] 

"4.  In  the  event  of  a  renewal  of  this  Isase  not  being  granted  for  a 
iurther  term  of  five  years  as  aforesaid,  then  in  such  case,  but  not  other- 
wise, the  lessor  shall  pay  to  the  lessee  at  the  end  of  the  term  hereby 
granted,  the  balance  of  the  actual  coat  to  the  lessee  of  such  alterations  and 
additions  over  and  above  the  aaid  sum  of  live  thousand  dollars  (95,000). 
Provided,  however,  that  such  total  cost  shall  not  in  any  case  exceed  the 
sum  of  twenty  thousand  dollars   ($20,000)." 

And  after  some  provisions  immaterial  to  the  issue  follows  the 
clause : 

"6.  The  lessee  further  covenants  and  agrees  that  at  the  expiration  of 
the  term  hereby  griuited  or  of  a  renewal  term  of  Bve  years  as  hereinbefore 
provided  or  upon  the  cancellation  or  other  termination  of  this  lease,  all 
improvements,  alterations  and  fixtures,  constructed  or  made  or  to  be  oon- 
structed  or  made  in  and  upon  the  said  premises  shall  become  the  absolute 
property  of  the  lessor,  subject  to  the  payments  on  account  thereof  as  herein- 
before provided." 

The  plaintiff's  business  is  that  of  butchers  or  meat-market 
proprietors.  In  accordance  with  the  provisions  of  clause  2, 
plans  and  specifications  for  the  alterations  and  additions  were 
duly  prepared  and  the  work  carried  out  The  details  of  this 
expenditure  were  not  inquired  into,  the  defendant  admitting  an 
expenditure  of  $20,000,  and  the  plaintiff's  witness  made  a 
general  statement  that  it  was  far  in  excess  of  that  amount,  the 
figures,  I  think,  were  $39,000  odd.  These  alterations  and  addi- 
tions were  left  in  the  building  by  the  plaintiff  when  it  vacated 
the  premises. 

In  addition  to  the  above  alterations,  etc.,  the  plaintiff 
e3!pended  about  $i,500  fitting  up  the  interior  of  the  ground  floor 
with  fixtures  and  fittings,  including  marble-topped  counters, 
glass  cases,  cash  and  accountant's  offices,  etc.,  and  a  further 
sum  of  $3,700  in  installing  a  cold  storage  and  small  heating 
plant,  and  by  the  removal  of  most  of  these  $8,000  odd  worth 
of  fixtures  the  defendant  contends  the  plaintiff  has  broken  his 
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contract  and  cannot  now  recover  on  it.     It  is  unnecessary  to  go  omgoby,  j. 
into  details  of  these  fixtures,  for  all  of  them  that  were  removed       1917 

were,  I  think,  tenant's  trade  fixtures,  and  in  the  absence  of  any  j^^y  29. 
agreement,  would  have  been  removable  at  any  time  during  the 


term.      Mr.  MacNeill,  although  he  advances  some  argument  *2^^' 

against  this  view,  seems  to  be  of  the  same  opinion,  for  in  his       

argument  he  says :   "After  all,  it  is  a  question  of  the  construc- 
tion of  the  lease."      These  fixtures  were  removed  openly,  and  ^^' 


the  defendant,  who  seems  to  have  been  constantly  around  the  p.  bubns  & 
premises,  never  raised  any  objection,  and  on  the  29th  of  April    ^'^  ^^"^• 
he  sent  Mr.  Breeze  to  inspect  the  place,  and  he  made  no  objec-     Godson 
lion   although  the  machinery   had   then  been  removed.       No 
objection  seems  to  have  been  raised  until  the  suit  was  launched. 

Many  cases  were  cited  to  shew  that  the  agreement  for  a 
renewal  was  so  uncertain  that  it  was  in  fact  illusory  and  could 
not  be  enforced,  the  parties  failing  to  mutually  agree,  and  thiere- 
fore  it  was  urged  the  whole  of  clause  4  should  be  omitted  from 
consideration.  I  am  inclined  to  agree  that  it  is  illusory,  but 
I  cannot  agree  that  for  that  reason  the  balance  of  the  clause 
cannot  be  enforced.  If  taken  with  the  rest  of  the  agreement 
its  meaning  is  clear  and  certain,  nor  should  the  defendant  be 
allowed  to  take  advantage  of  it  when  the  failure  to  mutually 
agree  was,  I  think,  his  own  fault.  He  was  most  unreasonable, 
and,  in  my  opinion,  never  accepted  the  reasonable  suggestion  of 
a  reference  to  arbitration:  see  the  remarks  of  Lord  Blackburn  obegobt.j. 
in  Mackay  v.  Dick  (1881),  6  App.  Cas.  251  at  p.  ^63 ;  see  also 
Sprague  v.  Booth  (1909),  A.C.  576;  and  Briggs  v.  Newswanr 
der  (1902),  32  S.C.R.  405. 

The  defendant,  I  am  convinced,  did  not  want  to  renew  the 
lease.  His  memory  proved  rather  treacherous,  and  he  clearly, 
when  he  first  gave  his  evidence,  forgot  that  while  the  plaintiff 
was  using  every  effort  to  obtain  a  renewal  he  was  negotiating 
with  a  third  party  (Pantages)  and  finally  concluded  a  most 
advantageous  agreement.      His  letter  of  the   28th  of  April, 

is  not  a  renewal  of  the  lease  as  is  now  claimed.  It  was  delivered 
only  three  days  before  the  extended  time  expired ;  it  proposed 
terms  which  had  already  been  refused;  the  plaintiff  to  his 
knowledge  had  already  made  other  arrangements  and  had 
installed  other  plans  in  his  premises  adjoining.  The  plaintiff 
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had  to  have  all  arrangements  made  before  his  lease  or  its  exten- 
1917       sion  of  30  days  waa  on  the  eve  of  actually  expiring,  other- 
KoT.  2».    '"**  l"s  business,  if  not  ruined,  would  have  been  moat  Berionsly 

impaired.      Unless  the  language  of  the  lease  makes  it  clear  thai 

^Tf^^     it  is  so,  I  cannot  think  the  defendant  can  keep  the  plaintiff  in 

suspense,  watch  him  make  arrangements  for  new  premises  which 

it  certainly  was  justified  in  thinking  it  would  have  to  obtain. 

_  and  then  at  the  last  moment  say  in  effect :   Now  I  will  give  you 

P.  Burnna  A  a  lease  on  your  own  terms,  which  are  reasonable,  but  I  know 

■    you  cannot  in  the  circumstanc4'S  accept  it;   still  if  you  do  not,  I 

Qcnaow     am  relieved  from  any  obligation  to  pay  you  the  $15,000  I 

promised.      If  he  wants  to  take  advantage  of  the  indefiniteness 

of  his  own  contract,  he  must  act  in  a  reasonable  manner  as  well 

as  the  plaintiff. 

The  action  is  based  on  clause  4.  It  was  strongly  urged  on 
behalf  of  the  defendant  that  that  clause  does  not  mean  that  the 
money  is  payable  in  case  the  parties  cannot  mutually  agree  on 
the  terms  of  the  lease,  but  that  it  is  only  payable  in  case  a  lease 
is  not  granted,  and  as  long  as  Qodson  is  willing  to  grant  a  lease, 
no  matter  what  rent  he  asks,  he  is  excused  from  paying  if 
plaintiff  will  not  accept  such  lease.  I  do  not  know  why  he 
should  confine  his  argument  to  the  question  of  rent,  which  is 
only  one  of  the  terms  of  the  lease,  and  clause  1  provides  that 
the  renewal  is  to  be  for  five  years  upon  such  terms  as  may  be 
oBcooBT,j.  mutually  agreed  upon.  The  mutual  agreement  is  not  confined 
to  rent  alonei  Such  an  interpretation  is,  I  think,  impossible, 
and  it  would  entirely  omit  from  consideration  the  words  "as 
aforesaid"  in  clause  +,  which,  to  my  mind,  clearly  refers  to  the 
mutual  agreement  required  by  clause  1,  which  says: 

" the  privilege  of  renewing for  b  further  term  of  five 

years upon  such  termB,"  etc., 

all  in  one  clause. 

The  defendant  further  urges  that  by  virtue  of  clause  5  the 
plaintiff  was  prohibited  from  removing  any  fixtures,  etc.,  what- 
ever from  the  building — even  tenant's  trade  fixtures,  I  was 
not  referred  to  any  cases,  but  it  was  argued  that  the  clause 
could  not  refer  to  tenant's  fixtures  as,  if  the  intention  was  that 
they  could  be  taken  but  not  the  others,  there  was  no  neces- 
sity to  contract  at  all  about  the  matter,  as  that  would  be  the 


/  ' 
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position  of  the  parties  in  law  without  any  contract.      But  in  omiQQ*^!  ^' 

Bishop    V.    Elliott  (1855),    11    Ex.    113,    Coleridge,    J.,    in  1917 

delivering  the  judgment  of  the  Court  of  Exchequer  Chamber,  j^^^  ^9, 

at  p.  122  said  such  an  argument  was  of  little  weight,  and  he 

,            _  OOUBT  OF 

states  his  reasons  therefor.      That  case,  like  the  present,  was  appkajl 


one  on  the  inteq)retation  of  a  lease,  to  ascertain  whether  certain 
fixtures  were  included  in  the  language  of  the  lease  or  not. 
It  seems  to  me  clear  that  the  words  "improvements,  ftltera- 


tions  and  fixtures"  refer  to  the  alterations,  etc.,  described  in  P.  Bubnb  & 

C5o     T/rn 

clause  2,  which  were  not  removed  and  which  were  set  out 'and        \^ 
described  in  the  plans  and  specifications.      It  would  be  a  great     Gomon 
hardship    to    hold    otherwise,    unless    the    meaning    is    clear. 
Taking  the  lease  as  a  whole,  I  do  not  think  any  such  interpre- 
tation as  the  defendant  contends  for  should  be  put  upon  it :   see  obbgobt  j. 
Lamboum   v.   McLellan    (1903),    2    Ch.    268;     and   Mowats 
Limited  v.  Hudson  Brothers  Limited  (1911),  105  L.T.  400, 
referred  to  by  plaintiff's  counsel. 

There  will  be  judgment  for  the  plaintiff  for  $15,000. 

From  this  judgment  the  defendant  appealed.  The  appeal 
was  argued  at  Vancouver  on  the  8th  of  April,  1918,  before 
Macdonald,  C.J.A.,  Maktin,  McPhlllips  and  Ebebts,  JJ.A. 

A.  H.  MacNeill,  KXL,  for  appellant:  We  say  the  clause  in 
the  lease  upon  which  the  plaintiff  relies  is  wholly  illusory. 
There  is  no  provision  for  arbitration  to  provide  for  a  reasonable 
arrangement  for  renewal:  see  Briggs  v.  Newswander  (1901),  8 
B.C.  402,  in  which  the  cases  are  collected  on  the  question, 

Lennie,  for  respondent:  The  improvements  made  by  the 
plaintiff  on  the  premises  in  fact  cost  $39,000.  The  defendant 
is  not  penalized  by  the  judgment.  It  is  a  case  of  money  returned 
which  was  legitimately  spent.  The  improvements  were  all  ^f^^"^ 
pulled  down  and  the  Pantages  Theatre  was  built  on  the  prem- 
ises. The  learned  trial  judge  found  the  defendant  was  unrea- 
sonable in  his  demands  during  negotiations  for  renewal  of  the 
lease,  and  there  is  evidence  to  support  the  finding.  There  is 
nothing  illusory  as  to  the  renewal  clause.  In  the  event  of 
their  not  coming  to  terms  the  lessor  was  to  pay  $15,000. 

MacNeill,  in  reply. 

Cur.  adv.  vult. 
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Not.  8S. 


l«t  Oetober,  1«18. 
Macdonald,  C.J.A,  :  There  are  two  questions  involved  in  the 
appeal.   The  one  relates  to  the  construction  of  the  4th  claase  of 
the  lease,  the  other  to  the  construction  of  the  5th  clause.      The 
coawTow    fourth  clause  provided  that  '"in  the  event  of  a  renewal  of  this 

lease  "not  being  granted"  the  lessor  should  pay  the  leasee  a  sum 

1818       of  money  to  recoup  the  lessee  the  costs  of  certain  alterations  to 
Oct-  1'      be  made  by  him  in  the  demised  premises.      By  the  first  clause 
P  Bvmtn  ft  ^^  *^*  lease  the  lessee  was  given  the  right  of  renewal  "on  such 
Co.,  I/n.    terms  as  might  be  mutually  agreed  upon  between  the  parties," 
Goe^     If  it  were  sought  to  enforce  this  as  a  covenant,  or  to  recover 
damages  from  the  lessor  for  failure  to  renew  by  reason  of  the 
terms  not  being  agreed  upon,  the  lessee,  in  my  opinion,  would 
fail;    but  that  is  not  what  is  sought  in  this  action.      What  is 
sought  is   the  fulfilment  of  the  lessor's  promise   that   if  the 
renewal  were  not  brought  about  he  would  pay  to  the  lessee  a  sum 
which  is  now  admitted  to  be  $15,000.     What  does  this  promise 
mean  1     A  renewal  could  only  be  granted  if  the  parties  came  to 
an  agreement  upon  its  terms.      If  they  should  agree,  then  no 
sum  was  payable.      If  they  failed  to  agree,  the  only  inference, 
I  think,  is  that  the  said  sum  should  be  paid  to  the  lessee  to  com- 
pensate him  for  the  improvements  he  had  made  in  the  lessor'^ 
property.     That  the  lessee  bona  fide  endeavoured  to  bring  about 
an  agreement  on  reasonable  terms  cannot,  in  my  opinion,  be 
doubted,  and  the  learned  judge  has  so  found. 

In  these  circumstances,  the  only  sensible  interpretation  which 
I  am  able  to  give  to  the  fourth  clause  is  that  given  to  it  in  the 
Court  below. 

I  am  also  of  opinion  that  the  learned  judge  has  come  to  the 
right  conclusion  on  the  construction  of  the  5th  clause,  read  in 
the  light  of  the  evidence.  The  lessee  was  authorized  to  make 
extensive  alterations  and  additions  to  the  demised  premises.  By 
said  clause  it  was  provided  that : 

"All  improvements,  alterations  and  fixtures  coiutructed  or  made  or  to 
be  cai)*truct«d  or  made," 

by  the  lessee  should,  at  the  end  of  the  term,  or  extended  term, 
become  the  property  of  the  lessor.  The  lessor's  contention  is 
that  the  tenant's  trade  fixtures  fall  within  the  above  stipula- 
tion.     I  do  not  think  so.      The  improvements  and  alterations 


lUCDOKALD, 


OOUBTOr 
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referred  to  are  obviously  the  "alterations  to  the  front"  and  Qm»o»y»  J- 
"such  alterations  and  additions"  to  the  interior  as  the  lessee,  by  1917 
the  second  clause  of  the  lease,  was  authorized  to  make,  and  "fix-  ^^^  29. 
tures"  must,  I  think,  be  read  ejvsdem  generis  with  the  preced- 
ing words  interpreted  in  the  sense  which  they  bear  in  the  con- 
text.   

I  would  dismiss  the  appeal. 

Oct.  1. 

Maktin,  J.A.  :  While  it  is  true  that  the  prospects  of  a  later  g^jm^g  4 
contract  for  renewal  of  the  lease,  "upon  such  terms  as  may  be  Co.,  I;rD. 
mutually  agreed  upon  between  the  parties,"  may  in  general  godsok 
fairly  be  termed  illusory  imder  the  first  covenant,  there  is  no 
"illusion"  under  the  fourth  covenant  in  the  existing  contract  as 
to  what  will  happen  if  that  mutual  agreement  is  not  arrived  at, 
because  the  fourth  goes  on  to  provide  that  "in  the  event  of 
a  renewal  of  this  lease  not  being  granted  for  a  further  term  of 
five  years  as  aforesaid  then  in  such  case,  but  not  otherwise, 
the  lessor  shall  pay  to  the  lessee"  the  actual  cost  of  certain 
alterations  and  additions  to  the  demised  premises,  such  cost  not 
to  exceed  $20,000.  These  ascertained  and  precautionary  con- 
sequences (not  in  any  sense  a  penalty)  of  the  failure  to  arrive 
at  the  hoped-for  mutual  agreement  are  thus  definitely  fixed  and 
determined  by  a  specific  covenant  and  require  no  further 
"mutual  agreement"  to  implement  them,  and  they  are  entirely 
independent  of  the  original  hoped-for  mutual  agreement  to 
renew.  This  will  appear  still  clearer,  beyond  dispute  I  think, 
if  the  lease  had  provided  briefly  that  if  the  parties  failed  to 
come  to  an  agreement  (which  necessarily  must  be  "mutual")  to 
renew,  then  the  lessor  was  to  have  the  option  of  electing  to  have 
the  premises  restored  to  their  original  condition  or  to  be  paid 
the  sum  of  $1,000.  Now  it  is  perfectly  clear  that  there  is 
nothing  illusory  about  the  landlord's  right  to  take  the  benefits 
of  such  election,  and  how  is  the  case  altered  in  principle,  if.  as 
here,  the  tenant  benefits  by  the  failure  to  renew?  This  case 
comes  within  the  express  terms  of  the  covenant,  because  no 
renewal  has  in  fact  been  "granted,"  and  whether  the  failure  to 
grant  is  attributable  to  the  rapacity  of  the  landlord  or  the  unrea- 
sonableness of  the  tenant  makes  no  difference,  for  the  landlord 
must  pay  according  to  the  covenant.     The  learned  judge  below 
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■  did  find  that  the  failure  to  agree  was  the  fault  of  the  landlord 
1917        and  that  be  waa  "moBt  unreasonable"  in  bis  demands,  but  the 
Nov.  88.    elenient  of  "reasonablehesB"  has  nothing  to  do  with  the  question, 

in  my  opinion,  and  I  am  dealing  with  the  matter  on  the  asaump- 

"^^^  tion  that  both  parties  were  reasonably  inclined.  The  very 
nature  of  the  first  covenant  put  it  in  the  power  of  either  party 
to  prevent  "mutual  agreement"  by  insisting  upon  unreasonable 
terms,  but  that  is  one  of  tb^  chances  that  had  to  be  taken  when 


lOlB 

Oct.  1. 


P.  Bums  &  failure  to  agree  was  provided  for  by  the  fourth  covenant ;  it 
Co.,  Ltd.  conies  down  to  a  simple  matter  of  business :  will  it  pay  the  land- 
GoMOH  lord  to  meet  the  terms  of  the  tenant  or  not,  exorbitant  though 
they  may  be !  It  would,  if,  e.g.,  he  could  let  to  another  tenant 
at  a  greatly  increased  rent ;  it  would  or  might  not  in  other  cir- 
cumstances.     The  landlord's  question  at  the  worst  will  always 

MABTiH  J  A  ^^'  ^'^  '*  P*y  ™^  better  to  grant  the  tenant  a  renewal,  even  on 
his  own  harsh  terms,  or  refuse  him  on  mine  ?  Shall  I  pay  him 
the  stipulated  $20,000,  and  yet  get  a  profit  of  $50,000  on  a  new 
long  lease  from  a  new  tenant,  John  Doe,  who  wishes  to  rent  the 
premises?      There  is  no  illusion  here.      The  appeal  should  be 


McpHiLLiPs,  J.A. ;  In  my  opinion  this  appeal  is  in  exceed- 
ing small  compass,  and  the  appeal  should  be  allowed.  The  sole 
question  for  disposition  is,  whether  there  was  an  enforceable 
contract  for  renewal  of  the  lease  for  a  further  term  of  five  years, 
in  the  absence  of  terms,  i.e.,  the  rental  not  being  agreed  upon, 
and  as  to  this  the  words  as  contained  in  the  lease  are  "upon  such 
terms  as  may  be  mutually  agreed  upon  between  the  parties 
hereto."  Damages  were  sued  for  and  allowed  upon  the  basis 
that  there  was  a  breach  of  contract  by  the  appellant,  in  the 
Mcpnttups,  failure  to  grant  a  renewal  of  the  lease  and  that  by  reason  thereof 
the  respondent  was  entitled  by  way  of  damages  to  the  sum  of 
$15,000.  There  was  no  contest  that  this  would  be  the  correct 
sum  to  be  allowed  if  the  right  of  action  existed. 

The  material  clauses  of  the  lease  are  referred  to  in  the  judg- 
ment of  the  learned  trial  judge. 

The  action  realty  hinges  upon  clause  4  as  above  set  forth. 
Now  the  evidence  is  conclusive  that  the  parties,  the  appellant 
and   respondent,   did   not   agree   upon   the   terms   of   renewal. 
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To    repeat,    what    was    agreed    was    a    renewal    "upon    such  o»»oott,j. 
terms  as  may  be  mutually  agreed  upon  between  the  parties        1917 
hereto"  (a  notice  was  to  be  given — there   was  some  contest    ^^^  gg 

on   this  point  as  to  whether  effectually  given,  but  I   assume 

for   the   purposes   of   my   judgment   that   it   was   effectually    *^^S^' 

given).      Failing  mutual  agreement,  how  can  it  be  contended       

that   there   has   been    any   breach   of   contract?       It    is   only 
necessary  to  consider  what  mutually  means,   to  see  at  once      ^^^-  ^- 
that  when   the  parties  could   not  come  to  a  common   agree-  p.  bubns  k 
ment  it  cannot  be  said  that  there  was  any  contract,  and  if  no    ^^-^  y^- 
contract,  it  follows  there  can  be  no  breach  entitling  damages     Godson 
being  assessed.      The  respondent  unquestionably  took  the  risk 
under  the  form  of  the  instrument  that  there  would  be  joint 
action  and  common  agreement  as  to  the  terms  of  the  renewal. 

It  is  quite  evident  from  the  evidence  that  earnest  endeavours 
were  made  to  come  to  an  agreement ;  there  is  not  a  scintilla  of 
evidence  that  I  can  see  which  would  import  that  the  appellant 
was  not  desirous  of  coming  to  terms,  but  it  is  patent  that  the 
respondent  was  insistent  upon  terms  drastic  in  nature,  in  fact, 
a  rental  at  $500  per  month  as  against  $1,000  a  month  as  pro- 
vided for  in  the  lease  for  the  original  term.  The  appellant 
asked  $850  per  month  to  1916,  and  for  the  balance  of  the 
renewed  term  $1,000  per  month.  This  was  refused.  Finally, 
though,  the  appellant  was  agreeable  to  accept  only  $500  per  mcphillips, 
month  for  the  renewed  term  (this  was  on  the  28th  of  April, 
1916)  but  the  respondent  refused,  and  the  contention  is  that  it 
was  then  too  late,  as  the  respondent  had  made  other  arrange- 
ments. This  offer,  it  is  to  be  noted,  was  made  before  the 
respondent  had  vacated  the  premises  and  within  the  month 
following  the  expiry  of  the  term,  when  the  respondent  was 
holding  over  for  a  month  at  a  rental  of  $850  a  month.  In  my 
opinion,  the  appellant  did  all  that  could  reasonably  be  asked 
for  under  the  circumstances,  but  after  all  that  is  of  no  import- 
ance. The  matter  here  is  the  determination  of  the  legal  proposi- 
tion, was  there  a  contract  enforceable  in  its  nature,  and  if  so 
has  there  been  a  breach  thereof?  I  have  no  hesitation  in 
answering  in  the  negative.      With  great  respect  to  the  learned 
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trial  judge,  I  am  entirely  unable  to  accept  the  view  that  a  ri^t 
ten       of  action  was  shewn  to  exist 
Not.  29.         In  Chitty  on  Contracts,   16tli  Ed.,  at  p.   82,  we  find  this 

statement : 
COUVT  c^ 
APPEAL  "^   '"   O"'"''   ^  coDititute   a   valid   verbal   or   written   Bgreement,   the 

[Mirties  must  express  themselvea  in  luch  tenaa  that  it  eui  be  aacertAined 

1918         to  a  reasonable  d^pree  of  certainty  what  they  mean;    and  if  they  do  not, 
^^  the  Bgreetnent  will  be  Toid   (see  Cooper  v.  Hood   (11 

^^     ■    _ainking  V.  Lynn  (1831),  2  B.  4  Ad.  232;     Pearoe  ^ 


i  LJ.,  Ch.  212; 
WalU    (187S),    LJL 
P.Bu.NSft?"^^^^**' 
Co..  I^n,        How  can  it  he  said   that  there  was  an   agreement   in   the 
QoMon     present  case,  when  admittedly  the  terms  were  not  agreed  to? 
Here  the  rental,   unquestionably  the  most  important  it«m  of 
the  terms  to  he  agreed  upon,  was  not  agreed  upon.     At  p.  598 
of  Chitty  on  Contracts,  16th  Ed.,  we  find  this  further  state- 
ment: 

"In  two  c»Bea  (Taylor  v.  Bretcer  (1813),  1  M.  A  S.  2M);  Robetii  v. 
Smith  (IBSS),  4  E.  &  N.  31S,  in  which  both  Martin  and  Bramwell,  BB. 
appeared  to  disapprove  of  Bryant  v.  Flight  (183S),  S  M.  ft  W.  114), 
however,  service  for  remuneration  to  be  fixed  bj  the  employer  has  been 
held  to  give  no  right  of  action  against  the  employer." 

It  is  clear  beyond  peradventure,  to  my  mind,  that  upon  the 
facta  of  the  present  case,  there  was  no  concluded  contract,  and 
I  do  not  consider  it  necessary  to  further  canvass  in  detail  the 
evidence  or  refer  to  further  authorities  upon  the  point,  other 

than  to  refer  to  Loftua  v.  Roberts  (1902),  18  T.L.R.  532,  a 
MCPHnxiFs,  \  ^ ' 

J.4.  decision  of  the  Court  of  Appeal  which  is  decisive  upon  the  point. 
There  the  agreement  sought  to  be  established  was  one  of  employ- 
ment of  an  actress  "at  a  west-end  salary  to  be  mutually  arranged 
between  us."  During  the  argument  of  the  appeal  the  following 
observation  was  made  to  counsel  for  the  appellant : 

"Lord  Justice  Vaughan  Williams. — A  agrees  to  take  a  house  for  one 
year,  and  at  the  end  of  that  year  the  tenancy  is  to  be  continued  at  a  rent 
to  be  a^eed  upon,     le  the  latter  clause  a  contract! 

"Mr,  Dickens. — Clearly  not." 

At  pp.  534-535  the  judgment  of  the  Court  is  set  forth. 

It  is  incontrovertibly  borne  in  upon  my  mind  that  the  present 
case  is  not  one  of  a  concluded  contract  giving  a  right  of  action. 

But  it  is  further  contended,  although  really  not  elaborated  in 
argument  nor  were  any  authorities  cited,  that  clause  4  is  an 
independent  agreement  and  quite  apart  from  the  question  of 
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there  having  been  no  mutual  agreement  as  to  a  renewal  of  om»oty,j. 
the  lease,  the  $16,000  as  allowed  by  the  learned  trial  judge  is       1917 
properly  allowable.      Now,  as  I  have  viewed  the  matter,  until    Nov.  29. 

there  was  a  mutual  agreement  there  was  no  contract  for  a 

renewal  lease.     In  the  language  of  Vaughan  Williams,  L.J.,  in     ^pp^^i. 

the  case  last  cited,  "until  they  had  mutually  agreed  .   .   .  there       

was    no    contract    on    which    an    action    could    be    brought." 

The  mutual  agreement  was  a  condition  precedent ;   that  is,  both  ' 


parties  had  to  come  to  a  mutual  agreement,  but  they  did  not.  P.  Bubns  & 
It  is  only  when  the  provisions  are  independent  that  the  breach  \ 
of  one  of  them  brings  about  a  cause  of  action  to  the  other  party  Qodbow 
for  damages ;  in  the  present  case,  it  had  to  be  a  concurrence  of 
minds,  but  that  did  not  take  place.  Yet  it  is  insisted  upon 
that  there  is  a  right  of  action.  Can  it  be  for  a  moment  deemed 
to  have  been  the  intention  that  if,  for  instance,  the  lessee  had 
oflFered  $1  a  month  for  the  premises  for  the  renewal  period,  that 
the  lease  would  have  to  be  granted,  otherwise  the  $15,000  would 
have  to  be  paid  ?  This  would  seem  to  me  to  be  against  all 
common  sense,  with  great  respect  to  all  contrary  opinions. 
Upon  a  plain  reading  of  clause  4  of  the  lease,  it  is  patent  that 
it  would  only  be  on  default  in  the  giving  of  the  renewal  of  the 
lease,  after  mutual  agreement,  as  not  imtil  then  would  there  be 
a  contract,  that  an  action  could  be  brought  for  the  cost  of  the 
alterations  and  additions,  as  in  the  clause  is  provided.  That 
the  clause  is  linked  up  with  the  mutuality  of  agreement  is  clear.  j.a. 
It  is  only  necessary  to  note  the  first  words  of  the  clause:  "In 
the  event  of  a  renewal  of  this  lease  not  being  granted  for  a  fur- 
ther term  of  five  years  as  aforesaid,"  meaning,  unquestionably, 
"not  being  granted"  after  mutual  agreement  come  to.  In  truth, 
what  the  respondent  is  contending  for  is  a  right  of  action  as  if 
clause  4  had  read,  instead  of  "not  being  granted,"  "not  being 
claimed  or  desired,"  but  it  was  claimed  and  desired  and  notice 
given  under  clause  1  claiming  the  right  to  a  renewal,  and  the 
learned  trial  judge  so  found.  The  situation  then  is,  that  the 
renewal  being  claimed,  the  default  in  not  mutually  agreeing 
is  the  default  of  both  parties,  i.e.,  there  is  no  contract.  Admit- 
tedly a  renewal  lease  at  the  lessee's  own  terms  only,  would  be 
accepted.     This  is  wholly  unreasonable  and  could  not  have  been 
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Co.,  Ltd. 


ihe  intention  of  the  partiea.      To  shew  the  intention,  when  all 
1917        the  facta  are  looked  at,  it  is  clear  that  the  lessor  was  not  to  be 

Nov.  29.     under  the  requirement  to  pay  any  further  sum  than  the  $5,000 
as  provided  in  clause  3  in  respect  of  alterations  and  additions. 

"^2^^°'    save  "in  the  event  of  a  renewal  of  this  lease  not  being  granted 
for  a  further  term  of  five  years  as  aforesaid,  then  in  such  case 

but  not  otherwise  the  lessor  shall  pay "     This  provision 

_  is  quite  understandable,  as  the  further  alterations  and  additions. 
P.  BuBNB  A  I.e.,  over  the  $5,000,  may  not  have  been  of  any  value  to  the  lessor 
at  all.  Clause  3  indicates  that  nothing  more  than  $5,000 
was  to  be  paid;  and  clause  5  further  indicates  this.  Clause 
4  undoubtedly  is  a  payment  only  enforceable  if  there  is 
failure  to  grant  a  renewal  after  the  terms  in  pursuance  of 
clause  1  had  been  mutually  agreed  upon.  No  doubt,  what 
the  lessee  desired  was  an  option,  but  it  is  unthinkable  that 
the  lessor  ever  intended  to  agree  that  at  the  expiration  of 
the  original  terra  he  could  be  required  to  pay  a  sum  as 
great  as  $20,000  for  alterations  and  additions  which  would 
most  likely  be  of  no  value  whatever  to  him,  and  the  lessee 
would  be  able  to  brinig  this  about  by  unreasonable  demands  as 
to  terms  for  the  renewal  lease.  There  is  no  evidence  that  there 
has  been  any  consideration  whatever  received  by  the  lessor  con- 
sequent upon  these  further  alterations  and  additions;  in  fact, 
there  is  evidence  that  the  premises  were  later  torn  down  and  a 
'  theatre  erected.  In  my  opinion,  applying  the  law  to  the  lease 
under  consideration,  no  right  of  action  can  be  successfully  main- 
tained upon  this  ground,  i.e.,  that  clause  4  amounts  to  an  inde 
pendent  agreement.  A  great  many  cases  might  be  referred  to, 
but  I  do  not  propose  to  advert  to  them  or  discuss  them,  save  in 
one  or  two  instances.  The  principles  of  law  which  goverp  are 
dealt  with  in  Halsbury's  Laws  of  England,  Vol.  7,  pp.  434,  435 
and  436;  in  Bryant  v.  Beattie  (1838),  5  Scott  751,  Tindal. 
C.J.  at  pp.  765-6  made  use  of  language  fitting,  in  my  opinion, 
to  apply  to  the  present  case: 

"It  would  be  contrary  to  every  principle  of  law  to  hold  the  defendant 
[leasee]  to  be  entitled  to  take  advantage  of  the  non-perforniance  of  a 
condition  which  nothing  but  his  own  default  has  prevented  the  plaintiff 
[leuorj   from  performing." 

Then  it  is  to  be  remembered  that  the  lessor  was  in  the  end 
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willing  to  grant  the  renewal  lease  at  the  lessee's  own  su^eated  om»obt,  j. 
terms,  and  there  has  not  been  any  refusal  to  grant  a  renewal       1917 
lease  upon  the  part  of  the  lessor  but  a  refusal  to  accept  a  renewal    y^y  29. 
lease  upon  the  part  of  the  lessee :  see  Bramwell,  B.  in  White  v. 


Beeton  (1861),  30  L.J.,  Ex.  373  at  pp.  376,  377.  ''^^l' 

In  the  present  case  the  lessee  took  the  risk  of  coming  to  terms       7771 

with  the  lessor,  but  the  terms  were  not  come  to.      Then  what  is      ^  ,    , 

Oct.  1. 

the  position  ?     Upon  this  point  I  would  refer  to  the  language  ■ 


of  the  Lord  Chancellor  (Lord  Westbury)  in  Roberts  v.  Brett  ^^^®  * 
(1865),  34  L.J.,  C.P.  241  at  p.  245;    and  Lord  Chehnsford        \ 
at  p.  248.  ^"'^'^ 

Obviously  what  was  provided  for  was  this:  a  mutual  agree- 
ment being  come  to  as  to  the  terms  of  the  renewal  lease,  then  if 
there  was  a  breach  and  the  renewal  lease  not  granted,  the  stipu- 
lated damages  for  the  breach  as  contained  in  clause  4  would  be 
payable. 

The  determination  as  to  whether  the  mutual  agreement  was 
a  condition  precedent,  depending  here  as  it  does  on  the  construc- 
tion of  a  written  contract,  is  a  question  of  law  for  the  Court  to 
decide:  George  D.  Emery  Company  v.  Wells  (1906),  A.C. 
515.  The  lessor  in  the  present  case  could  only  grant  a  lease, 
after  the  mutual  agreement  as  to  the  terms  were  come  to,. and 
that  event  not  having  happened,  how  can  there  be  a  breach? 
And  the  promise  was  that  "in  the  event  of  a  renewal  of  this  ^'c™"*!™* 
lease  not  being  granted  for  a  further  term  of  five  years  as  afore- 
said, then  and  in  such  case  but  not  otherwise  the  lessor  shall 

pay "     It  cannot  be  said  to  be  a  promise  independent 

of  the  mutual  agreement  having  been  come  to ;  the  stipulation 
is  fundamental  and  without  a  mutual  agreement  being  come  to, 
theffe  is  no  breach  as  there  is  no  contract,,  and  the  Court  cannot 
make  it  a  contract.  It  is  not  a  question  of  reasonableness  or 
unreasonableness,  further,  it  is  not  an  independent  promise;  the 
mutual  agreement  lies  at  the  root,  and  without  that,  clause  4 
is  unenforceable.  It  is  idle  to  contend  here  that  the  contract 
is  divisible;  the  very  clause  itself  rebuts  this  in  the  plainest 
terms.  I  have  not  been  able  to  turn  to  a  precise  case  upon  the 
point,  but  it  rather  reminds  one  of  what  that  eminent  jurist 
Lord  Macnaghten  once  said,  "the  plainer  a  proposition  is  the 
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caEMwr.j.   }jgj(]gr  it  often  ie  to  find  judicial  authority  for  it."      I  cannnt 

1917        persuade  myself  that  we  have  before  us  a  contract  enforceable 

Nov.  29.     ill  '^  nature;   in  truth,  there  is  no  contract,  and  it  follows  that 

there  cannot  be  liquidated  or  other  damages  flowing  from  that 


IQIB 
Oct.  1. 


which  is  non-existent.      I  would  therefore  allow  the  appeal. 

Ebebts,  J.  a.  would  dismiss  the  appeal. 

Appeal  dismissed,  McPhillips,  J. A.  dissenting. 

Solicitor  for  appellant:   A.  H.  MacNeill. 
Solicitors  for  respondent :  Lennie,  Clark  &  Hooper, 


1918 
Oct.  1. 
Etaitb 


OF  SOUTH  VANCOUVER,  AND  THE  CORPORA- 
TION OF  THE  TOWNSHIP  OF  RICHMOND. 


"  Jftgligenee — Municipal    corporation — Dratcbridge — Dud'ei   in    respect    : 
Drowning  through  open  drav>^-L\ability — R.B.B.C.  1911,  Cap.  82. 


TOWHBHIP 


Vakcouveb  In  an  action  for  damages  under  the  Families  Compensation  Act  ogajnat 
two  adjoining  muni cipali ties  {divided  by  the  centre  line  of  the  Fraser 
River)  owing  to  the  death  of  a  passenger  in  a  jitney  which  fell  from 

RiCBUOND  '  bridge  over  the  Fraser  River  when  the  draw   was   open,   the  jur; 

found  that  the  two  corporations  and  the  jitney  driver  were  equ&lly 
liable.  No  action  was  brought  against  the  jitney  driver  and  it 
appeared  the  bridge  was  built  by  the  Government,  one  of  the  muni- 
cipalities paying  for  a  portion  of  the  cost  and  taking  over  its  control 
and  maintenanoe  upon  its  completion.  The  protection  afforded  Tebicles 
was  a  light  in  the  middle  of  the  drawbridge  that  appeared  red  along 
the  bridge  when  the  draw  was  open,  also  light  iron  gatee  on  the  bridge 
at  each  side,  SO  feet  from  the  draw,  these  gates  being  closed  when 
the  draw  was  open.  The  jitney  broke  through  the  iron  gate  and 
went  over  the  end  into  the  river.  The  trial  judge  gave  judgment 
against  the  municipality  in  control  of  the  bridge  but  diemiftsed  it  as 
against  the  other. 


XX VL]      BRITISH  COLUMBIA  REPORTS.  61 

Held,  on  appeal,  per  Macdonald,  C.J.A.,  and  Mabtin,  J. A.,  that  no  negli-     ooubt  of 
gence  had  been  proven  against  the  municipality  and  the  appeal  should      appeal 
be  allowed. 

Per  McPhiixips  and  Ebebts,  JJ.A.:    That  the  appeal  should  be  dismissed. 

The  Court  being  equally  divided,  the  appeal  was  dismissed.  Oct.  1. 


A  Evans 

PPEAL  by  the  Township  of  Richmond  from  the  decision  of         v. 

Clement,  J.,  of  the  11th  of  January,  1918,  in  an  action  against  vancouvkb 
the  District  of  South  Vancouver  and  the  Township  of  Rich-        ^i"> 
mond,  brought  by  the  husband  and  children  of  Annie  Evans         of 
under  the  Families  Compensation  Act  for  damages  for  the  loss  Richmond 
of  the  said  Annie  Evans,  who  was  drowned  when  an  automobile 
in  which  she  was  travelling  fell  from  the  Eraser  Avenue  bridge 
into  the  Eraser  River  owing  to  the  draw  being  open.      The 
plaintiff,  Muriel  Mary  Evans,  who  was  a  passenger  on  the  auto- 
mobile, also  claimed  damages  for  personal  injuries.      About 
6.30  in  the  evening  of  the  11th  of  November,  1916,  Mrs.  Evans 
and  her  two  daughters  boarded  a  jitney  that  was  coming  north 
towards  the  bridge  spanning  the  north  arm  of  the  Eraser  River. 
It  was  a  clear  moonlight  evening.     The  drawbridge  was  a  one- 
hundred-and-fifty-foot  span,  and  a  light  was  in  the  middle  of 
the  span  which  shewed  red  along  the  bridge  line  when  the  span 
was  open.     A  gate  on  the  bridge,  about  20  feet  from  the  span, 
was  closed  when  the  draw  was  open.      The  jitney,  which  was 
filled  with  passengers,  while  going  at  from  10  to  15  miles  an 
hour,  broke  through  the  gate  and  went  over  the  edge  into  the    *    ^ 

,  statement 

river.  Mrs.  Evans  and  her  older  daughter  were  drowned,  the 
younger  being  saved.  Erom  the  evidence  it  appeared  the  gate 
was  first  seen  from  the  jitney  when  about  20  feet  away,  but  no 
one  appears  to  have  seen  the  red  light  which  was  in  the  middle 
of  the  draw  beyond  the  open  space,  and  about  96  feet  from  the 
gate.  The  middle  of  the  stream  was  the  dividing  line  between 
the  Municipality  of  Richmond  to  the  south  and  the  Municipality 
of  South  Vancouver  to  the  north.  The  bridge  was  built  by  the 
Government  under  arrangement  with  the  Municipality  of  Rich- 
mond, whereby  the  Municipality  paid  $20,000  towards  the  cost 
of  construction,  and  after  its  completion  the  Municipality 
took  control  and  provided  the  cost  of  maintenance.  The 
jury  found  negligence  and  that  both  Municipalities  and  the 
jitney  driver  were  equally  responsible,  fixing  the  damages  at 
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$.'^,000  ($1,000  for  the  father,  $1,500  for  the  son,  and  $2,500 
for  the  girl).  The  trial  judge  gave  judgment  against  the  Mimi- 
cipality  of  Richmond  but  dismissed  the  action  as  against  South 

_  Vancouver,     The  ilanicipality  of  Richmond  appealed. 

The  appeal  wae  ai^ed  at  Vancouver  on  the  11th  and  l^th 
of   April,    1918,   before    Macdoxald,    CJ.A,,    Mabtis,    itc- 

■  Phillips  and  Ebebts,  JJ.A. 

Martin,  K.C.,  for  appellant  i  The  bridge  was  built  by 
'  the  Government  There  is  no  alternative  plea  that  Rich- 
mond alone  was  in  control  of  the  bridge,  and  it  has  not  been 
found  that  Richmond  alone  operated  the  bridge.  The  Muni- 
cipality passed  a  by-law  under  which  they  paid  $20,000  to  assist 
in  the  construction  of  the  bridge,  and  then  took  it  over.  They 
must  get  within  section  338  of  the  Municipal  Act  (B.C,  Stats. 
1914,  Cap.  53)  to  make  us  liable.  We  did  not  build  the 
bridge.  There  was  evidence  of  joint  operatitai  improperly 
admitted,  but  that  should  be  discarded  by  the  Court  of  Appeal: 
see  Jacker  v.  The  International  Cable  Company  (Limited) 
(1888),  5  T.L.R.  13.  The  statute  says  if  two  municipalities 
join  in  building  a  bridge  they  are  liable,  etc.  It  is  a  purely 
statutory  liability.  In  the  case  of  Victoria  Corporation  v. 
Patiergon  (1899),  A.C.  615,  they  overlooked  a  by-law.  They 
cannot  make  us  liable  without  first  shewing  the  bridge  is 
within  the  Municipality,  and  there  is  no  proof  of  the  boundariei- 
of  the  two  Municipalities.  We  do  not  come  within  Borough  of 
Bathursl  V.  .\facpherson  (1879).  4  App.  Cas.  256.  The  learned 
trial  judge  should  have  withdrawn  the  case  from  the  jury.  We 
are  not  bound  to  have  the  best  system.  The  evidence  is  that 
the  system  was  not  a  bad  one,  although  it  might  have  been  better: 
see  Albo  v.  Great  NoHkem  Railway  Co.  (1912),  17  B.C.  226. 

A.  D.  Taylor,  K.C.,  for  respondent:  As  to  the  light,  there  is 
negligence  in  two  respects,  firstly,  the  red  light  is  not  seen  until 
the  draw  has  turned  to  an  angle  of  45  degrees  and,  secondly, 
the  danger  point  is  reached  75  feet  before  you  arrive  at 
the  light.  The  draw  is  about  150  feet  in  length,  and  there 
should  have  been  a  red  light  at  both  ends.  The  light  in  the 
middle  of  the  bridge  is  not  sufficient.  As  to  liability  and 
responsibility  for  public  safety  see  Newberry  v.  Bristol  Tram- 
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way  and  Carriage  Company  (Limited)  (1912),  29  T.L.R.  177; 

The    ''Bemina"    (1888),    13    App.    Gas.    1;     Mathews    v.  

London   Street    Tramways    Company    (1888),    5    T.L.R.    3;  ^®^® 

Manley  v.  St.  Helens  Canal  and  Railway  Company  (1858)>  ^^'  ^' 

2  H.  &  N.  840.      We  shewed  at  the  trial  that  Richmond  paid  Evans 

one-half  of  the  cost  of  csonstruction  of  the  bridge,  and  afterwards  so^h 

maintained  and  operated  it.     As  to  costs  payable  to  a  successful  Vancouvkb 

defendant  see  Bullock  v.  London  General  Omnibus  Company  township 

(1907),  1  K.B.  264:   Besterman  v.  British  Motor  Cab  Com-  ^    <» 
pany.  Limited  (1914),  3  KB.  181. 

Martin,  in  reply.  ^^^  ^^   ^^ 

Ist  October,   1918. 

Macdonald,  C. J.A.  :  1  am  of  the  opinion  that  no  negligence 
has  been  proven  against  the  appellants,  and  that  therefore  the 
appeal  should  be  allowed. 

This  being  so,  it  becomes  unnecessary  to  consider  the  other 
questions  involved  in  the  appeal.  The  driver  of  the  car  had 
driven  a  jitney  on  the  highway  crossing  this  bridge  daily  for  a 
period  of  three  years.  He  was  therefore  well  acquainted  with 
the  draw,  the  light  and  the  gates.  The  lantern  suspended  above 
the  middle  of  the  bridge  shed  a  red  light  down  the  highway  when 
the  bridge  was  closed  to  highway  traffic,  which  could  be  seen, 
by  persons  approaching  the  bridge,  at  a  distance  of  two  or  three 
miles.  The  light  was  a  single  light  in  a  lantern  having  red  maodonald, 
and  green  lenses.  The  lantern  served  for  the  highway  as  well 
as  for  shipping. 

When  the  bridge  was  swung  open  to  navigation,  the  red  lenses 
faced  the  highway  and  the  green  the  water.  When  the  span 
was  open  to  highway  traffic  the  green  lenses  faced  the  highway 
and  the  reds  the  water.  In  addition  to  the  light  there  were 
gates  on  the  highway,  some  distance  back  from  the  span,  which 
were  closed  when  the  bridge  was  closed  to  highway  traffic. 

On  the  evening  in  question  the  gates  were  closed.  The  span 
was  open  to  navigation  and  the  red  light  was  shining  down  the 
highway.  Sometime  before  the  jitney  reached  the  bridge  the 
red  light  faced  the  highway.  Notwithstanding  this  fact  the 
driver  drove  on  heedlessly,  crashed  through  the  closed  gates,  and 
plunged  his  car  into  the  river,  causing  the  death  of  the  passenger 
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°°^^'  whom  the  respondent  represents.    If  the  action  had  been  brongfat 

by  the  representative  of  the  driver,  who  was  also  killed,  con- 

'818  tributory  negligence  would  have  been  a  complete  defence.     That 

'^-  '■  may  not  be  a  defence  to  the  action  of  this  respondent,  since  the 

EvATSB  person  whom  be  represents  may  not  have  been  negligent  or  guilty 

SocTH  **'  want  of  care  in  the  premises.      But,  be  this  as  it  may,  unless 

Vancouto  it  can  be  said  that  the  defendants  were  negligent,  and  that  that 

TowssHrf  negligence  caused   the   disaster,    the  question  of  contributory 


It  was  argued  that  the  system  of  warning  adopted  by  the 
lighting  of  the  bridge  in  the  manner  above  specified  would  not 
be  effective  while  the  bridge  was  being  swung  open  or  was  being 
closed.  This  may  be  quite  true,  and  had  the  span  been  in 
course  of  turning  while  the  jitney  was  approaching  the  bridge, 
the  jury  must  have  considered  that  circumstance,  but  when  the 
evidence  is  clear  and  uncontradicted  that  the  jitney  was  a  long 
distance  away  when  the  span  was  being  turned,  and  that  the 
light  was  in  position  for  a  considerable  time  before  the  vehicle 
came  to  the  span,  or  even  to  the  approach  to  the  bridge,  the 
defect  suggested  can  have  no  bearing  upon  the  case.  To  suc- 
ceed the  respondent  would  have  to  prove,  not  a  negligent  system 
of  warning  under  all  conditions,  but  that  the  system  was  negli- 
gently insufficient  to  meet  the  circumstance  of  this  case.  I 
would  allow  the  appeal. 

Maktin,  J.A. :  Apart  from  all  other  defences  raised,  there 
was  no  evidence,  in  my  opinion,  on  which  the  jury  could  reason- 
ably have  found  the  appellant  guilty  of  negligence.  The  light 
was  adequate  beyond  question  in  the  case  of  any  driver  of  a 
motor-car  taking  proper  precautions,  and  I  am  quite  unable  to 
see  how  more  could  be  reasonably  expected  in  the  case  of  the 
''  gate,  which,  I  note,  was  far  from  being  of  that  almost  gossamer 
description  which  was  urged  upon  us.  The  evidence  shews 
that  it  was  made  of  iron  pipe,  over  an  inch  in  diameter,  and 
"good  strong  wire,"  bolted  to  a  post,  and  the  two  parts  of  it 
when  shut  were  fastened  together  in  the  centre  by  a  "good  strong 
chain."  It  had  been  sufficient,  at  least,  to  save  a  motor-truck 
which  ran  into  it,  and  split  one  of  the  posts,  from  disaster, 
though  at  that  time  the  gate  was  only  ten  and  a  half  feet  from 
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the  brink  of  the  aperture,  whereas  at  the  time  of  this  accident    <»^»»o» 

it  had  been  moved  ten  feet  further  back.    I  feel  constrained  to       

add  that  it  is  much  to  be  regretted  that  the  learned  judge       ^^^^ 
repeatedly  refused  to  submit  questions  to  the  jury  in  a  case  like      O^-  '^- 
this,  which  is  eminently  one  in  which  that  usual  and  proper      Eyaits 
course  should  have  been  taken :   see  the  cases  collected  on  this      gQ^^^H 
point  in  my  recent  judgment  in  Howard  v.  B,C,  Electric  By.  Vawoouveb 
Co.  [(1918),  3  W.W.R.  409].     The  appeal,  I  think,  should  be  tow^hip 

allowed.  or 

Richmond 

McPhillips,  J.A.  :  The  action  was  one  brought  under  the 
provisions  of  the  Families  Compensation  Act.  The  deceased 
Annie  Evans,  who  was  a  passenger  in  an  automobile,  fell  into 
the  Fraser  River  and  was  drowned  owing  to  the  draw  of  the 
Fraser  Avenue  bridge  being  open  at  the  time  the  automobile 
reached  the  bridge,  the  driver  thereof  being  evidently  unable  to 
check  the  way  of  the  automobile.  The  action  was  brought  for 
the  benefit  of  the  husband  and  children  of  the  deceased.  The 
verdict  of  the  special  jury  was  a  general  verdict,  finding  the 
defendants  as  well  as  the  driver  of  the  automobile  negligent. 
The  action  was  not  brought  against  the  driver  of  the  automobile, 

and  the  finding  of  negligence  against  him  may  be  disregarded,  ; 

unless  it  can  be  said  that  his  negligence  disentitles  the  plaintiffs 
to  succeed,  and  no  contention  of  that  kind  would  appear  to  be 
advanced.  The  point  is  not  taken  in  the  notice  of  appeal  nor  mophiixifb, 
is  it  tenable  upon  the  facts.  The  appellants  must  be  held  bound 
by  the  course  of  the  trial,  and  when  the  jury  brought  in  their 
verdict  no  exception  was  taken  that  admits  of  any  question 
arising  upon  this  point  at  this  stage.  The  general  verdict  as 
found  by  the  special  jury  specifically  finds  that  the  defendants, 
both  the  Corporations,  were  guilty  of  negligence.  Upon  motion 
made  for  judgment,  by  the  plaintiff  upon  the  findings  of  the 
jury,  the  Corporation  of  the  District  of  South  Vancouver,  was 
dismissed  from  the  action,  it  appearing  that  the  bridge  in  ques- 
tion was  not  within  its  corporate  jurisdiction,  and  the  agree- 
ment as  between  the  defendants  for  the  cost  and  main- 
tenance of  the  bridge  was  of  no  force  and  effect  owing  to 
the  necessary  provisions  for  the  change  of  boundaries  as 
provided  for  in  the  South  Vancouver  City  Incorporation  Act 
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(B.C.  Stats.  1910,  Cap.  78)  not  having,  in  pursuanoe 
tbereof,  been  brought  into  effect,  and  there  is  no  cross-appea] 
upon  the  part  of  the  plaintifFs  asking  judgment  to  be  entered 

^  against  the  Corporation  of  the  District  of  South  Vancouver. 

BvANi      So  that  that  Corporation  ma;  be  dismissed  from  consideration. 
South      ^^^^  ^^^  ^^^  appellants  contend  that  the  action  as  launched 
VAnooirvxa  was  one  of  joint  negligence  as  against  both  Corporations,  and 
ItiwNBBip   ^^^^  ^^  judgment  can  now  he  maintained  as  against  the  one 
'^         remaining,  namely,  the  Corporation  of  the  Township  of  Rieh- 
raond.      Any  such  contention,  in  my  opinion,  is  without  force. 
The  negligence  found  is  negligence  as  against  both,  and  if  sus- 
tainable as  against  the  Corporation  of  the  Township  of  Rich- 
mond, that  the  Corporation  of  the  District  of  South  Vancouver 
has  escaped  liability  is  no  effective  answer,  nor  does  it  dispose 
of  the  liability  that  the  verdict  imposes  upon  the  Corporation 
of  the  Township  of  Richmond  (see  Bullock  v.  London  General 
Omnibus  Co.  (1906),  7P>  L.J.,  K.B.  127,  Collins,  M.R.  at  p. 
131). 

Considerable  argument  has  been  addressed  to  the  point  that 
it  has  not  been  sufficiently  shewn  that  the  bridge  in  question 
and  the  place  of  accident  were  within  the  corporate  limits  or 
within  the  jurisdiction  of  the  Corporation  of  the  Township  of 
Richmond.  In  my  opinion,  this  defence  is  not  open  upon  the 
pleadings,  and  if  I  were  wrong  in  this,  the  evidence,  in  my 
'  opinion,  is  sufficient  to  establish  that  the  scone  of  the  accident 
was  within  the  Corporation  limits.  Further,  the  course  of  the 
trial  and  the  defence  generally  throughout  was  not,  that  the 
bridge  was  not  within  the  corporate  limits,  that  it  was  not  the 
bridge  of  the  Corporation  of  the  Township  of  Richmond,  but 
that  it  was  maintained  ami  operated  in  a  proper  manner  and 
without  negligence,  and  that  the  negligence  was  the  negligence 
of  the  plaintiffs  or  the  negligence  of  the  driver  of  the  automobile, 
which  negligence  the  plaintiffs  were  chargeable  with  and  thereby 
were  disentitled  to  recover;  that  in  any  case  the  draw  of  the 
bridge  was  open  at  the  time,  and  open  at  a  time  with  such  safe- 
guards as  to  lights  and  barriers,  that  the  Corporation  of  the 
Township  of  Richmond  should  be  excused  from  all  liability; 
that  the  causation  of  the  accident  was  alone  the  negligence  of 
the  driver  of  the  automobile,  it  being  driven  at  an  immoderate 
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rate  of  speed  without  proper  and  sufficient  brakes  and  without 

notice  being  taken  of  the  red  light  and  gates,  and  the  bridge       

tender's  signals.      All  these  defences  were  passed  upon  by  the        ^^^® 
special  jury  and  evidence  was  led  to  support  the  contention      Q^-  ^- 
that  the  Corporation  of  the  Township  of  Richmond  was  without      Evans 
negligence,  but  notwithstanding  this,  the  finding  is  that  negli-      sqoth 
gence  was  present  and  if  it  be  that  upon  the  facts  there  was  Vancx)uvbb 
evidence  sufficient  to  admit  of  the  question  being  passed  upon  towkship 
by  the  tribunal  called  upon  to  try  the  issues,  the  verdict  must  pr^®' 
stand,  unless  some  error  in  law  has  taken  place.      Counsel  for 
the  appellant  has  attempted  to  submit  that  it  is  a  case  of  no 
evidence  whatever,  and  that  it  was  not  a  case  which  reasonably 
should  have  been  submitted  to  a  jury.      With  deference,  no 
such  proposition  is  capable  of  being  established.      The  evidence 
is    of    cogent    nature,    well    demonstrating    that    the    bridge, 
considering    the    approach    thereto    and    the    flimsy    barrier 
some    20    feet   only    from    the    draw,    was    a    veritable    trap 
for    the   imwary;     in   fact,   it   may   reasonably   be   said    that 
it  was  an  invitation  to  accident.      In  these  days  of  modem 
conditions,    and    within    a    short    distance    of    the    City    of 
New  Westminster,  it  would  not  seem  unreasonable  to  expect 
that  better  conditions  should  have  existed  to  safeguard  the  lives 
of  the  travelling  public.      It  is  impossible  for  the  Corporation 
to  shelter  itself  behind  the  fact  that  all  this  inadequacy  of  pro- 
Vision  against  danger  to  the  travelling  public  upon  the  highway        jj^. 
was  known  to  the  driver  of  the  automobile,  well  known  to  him, 
and  that  he  was  reckless  and  regardless  of  the  danger.    Whether 
that   be  the  fact  or  not,   there  is  no  evidence  whatever  that 
the   deceased  lady  was   at  all   acquainted  with  the  facts,   as 
they  are  alleged  to  have  been  known  to  the  driver  of  the  auto- 
mobile.    The  extent  of  the  knowledge  of  the  deceased  lady  was 
apparently  not  more  than  could  be  gathered  by.  a  person  of  intel- 
ligence, a  passenger  as  she  was  in  the  automobile,  and  certainly 
there  was  no  apparent  or  reasonable  warning  that  the  automobile 
was  approaching  a  bridge  swung  out  of  its  normal  position, 
leaving  a  gap  in  the  highway. 

It  would  appear  that  the  lights  in  use  were  lights  maintained 
in  respect  to  the  marine  regulations  and  for  the  guidance  of 
mariners,  and  cannot  be  held  to  be  any  guide  or  warning  to  users 
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that  there  was  no  reasonable  or  proper  safeguard  or  warning  to 
the  travelling  public  upon  the  highway,  and  the  opening  of 
the  draw  without  proper  safeguards  constituted  misfeasance. 
Were  it  merely  non-repair  of  the  bridge,  unquestionably  there 
would  be  no  right  of  action  (see  The  Municipality  of  Pictou 
VANcx)uviai  V.  Geldert  (1893),  63  L.J.,  P.C.  37;  Maguire  v.  Liverpool 
Tow^Hip  Corporation  (1905),  1  K.B.  767;  74  L.J.,  K.B.  369.  See, 
however,  City  of  Vancouver  v.  McPhalen  (1911),  45  S.C.R. 
194.  The  author  of  the  Canadian  Municipal  Manual,  Sir  Wil- 
liam Ralph  Meredith,  Chief  Justice  of  Ontario,  said,  relative  to 
the  above  case,  at  p.  603  of  his  monumental  work,  that  "in 
the  opinion  of  the  judges  of  the  Supreme  Court  all  the  most 
important  cases  bearing  upon  the  question  in  issue  are  collated 
and  reviewed,"  and  I  would  in  particular  refer  to  what  Duff, 
J.  said  in  the  McPhalen  case  at  pp.  209,  210,  211,  213,  214. 
In  that  there  is  no  express  provision  in  the  Municipal  Act 
of  British  Columbia  imposing  a  liability  upon  a  muni- 
cipality for  neglect  to  keep  its  highways  and  bridges  in 
repair  and  safe  for  the  public  in  their  rightful  user  of  the 
same,  liability  is  confined  to  such  only  as  is  imposed  by  the 
common  law,  but  when  we  have  the  active  interference  with 
the  bridge,  i.e.,  the  swinging  of  the  bridge  and  the  creation 
of  a  dangerous  chasm — an  open  trap — unquestionably  we  have 

MOPHUXIPB,        .J,  , 

j,^,        misfeasance  proved. 

Considerable  argument  was  addressed  to  the  question  of 
whether  the  Corporation  of  the  Township  of  Richmond  could  be 
said  to  have  been  legally  responsible  in  any  way  in  connection 
with  the  bridge ;  whether  it  was  a  bridge  within  its  municipal 
boundaries;  whether  there  had  been  the  exercise  of  ownership 
or  management  thereof,  and  with  respect  to  all  these  questions, 
in  my  opinion  the  Corporation  of  the  Township  of  Richmond  is, 
upon  the  facts,  conclusively  proved  to  have  been  in  possession 
of  the  bridge,  exercised  the  rights  of  ownership  thereof,  and  it 
is  situate  within  its  municipal  boundaries.  No  contention  to 
the  contrary  is  open  upon  the  pleadings  or  capable  of  being 
successfully  advanced  upon  the  facts  as  proved  at  the  trial. 
In  passing  upon  this  point,  one  fact  alone  demonstrates  that 
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this  bridge  is  the  bridge  of  the  Corporation  of  the  Township  of 
Richmond,  namely,  the  Richmond  Loan  By-law,  1907,  whereby 

an  arrangement  was  made  between  the  Corporation  and  the  ^^^® 

Government  of  the  Province  of  British  Columbia  to  reconstruct  Q^-  ^' 

the  bridge  in  question  at  the  point  where  situate  and  where  the  Evans 

accident  took  place,  the  total  cost  being  $40,000,  the  Govern-  qoSth 

ment  contributing  $20,000  and  the  Corporation  $20,000,  the  Vanoouvib 

A  vr^\ 

Government  engineer  supervising  the  work.  The  bridge  was  township 
constructed,  taken  over  by  the  Corporation,  and  its  quota  of  the  ^  ®' 
cost  of  construction  was  duly  paid,  and  thereafter  the  bridge 
was  under  the  control  and  management  of  the  Corporation,  and 
that  was  the  position  of  matters  at  the  time  of  the  accident. 
That  the  Corporation  was  in  possession  of  the  bridge  is  clear 
beyond  question,  and  a  bridge  tender  was  employed  and  in 
charge  of  the  bridge — an  employee  of  the  Corporation.  The 
evidence  of  Stephen,  the  clerk  of  the  Corporation,  is  conclusive 
upon  this  point  (and  see  section  54,  subsection  (186),  and  sec- 
tion 332,  Municipal  Act,  B.C.  Stats.  1914,  Cap.  52).  The  facts 
as  proved  in  Victoria  Corporation  v.  Patterson  (1899),  68  L.J., 
P.C.  128,  and  the  law  as  there  defined,  imposing  liability  upon 
the  City  of  Victoria,  can  be  relied  upon  in  the  determination  of 
this  appeal,  and  what  the  Lord  Chancellor  (Earl  of  Halsbury) 
said  at  pp.  132,  133,  is  particularly  applicable  to  this  present 
appeal. 

It  is  true  that  in  City  of  Vancouver  v.  Cummings  (1912),  j.a. 
46  S.C.R.  457,  the  statute  law  there  under  consideration 
imposed  a  duty  to  repair,  but  there  was  also  considered  the 
liability  for  misfeasance,  and  it  was  there  held,  as  in  my  opinion 
it  can  be  rightly  held  in  the  present  case,  that  upon  the  evidence 
there  was  a  proper  case  for  submission  to  the  jury.  The  head- 
note,  in  part,  reads  as  follows : 

"An  unprotected  opening  in  the  sidewalk  of  one  of  the  principal  streets 
of  the  city,  having  the  appearance  of  being  recently  made  for  some  purposes 
in  connection  with  the  laying  of  gas-pipes,  was  permitted  to  remain  without 
proper  repair  during  most  of  the  day,  and,  at  about  four  o'clock  in  the 
afternoon,  the  plaintiff's  injuries  were  sustained  by  stepping  into  the  hole 
while  making  use  of  the  sidewalk.  Held,  affirming  the  judgment  appealed 
from  ([(1911)],  1  W.W.R.  31;  19  W.L.R.  322),  Davies  and  Anglin,  JJ., 
dissenting,  that  evidence  of  these  facts  made  out  a  proper  case  for  sub- 
mission to  the  jury,  and  upon  which  they  could  return  findings  of  breach  of 
statutory  duty  and  misfeasance  on  the  part  of  the  municipal  corporation." 
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There  is  no  point  in  the  contention  that  the  n^ligenee  of  the 
driver  of  the  automobile  prevents  the  plaintiff's  recovery  in  this 
action.  That  point  was  set  at  rest  by  the  House  of  Lords  in 
The  'Bemina"  (1888),  13  App.  Cas.  1;  also  see  Mathews  v. 
London  Street  Tramways  Company  (1888),  5  T.L.R.  3;  58 
L.J.,  Q.B.  12  (also  see  British  Columbia  Ehciric  Railway  Com- 
pany, Limited  v.  Loach  (1916),  1  A.C.  719;  and  Coliimbw 
Bithulithic  Limited  v.  British  Columbia  Electric  Rway.  Co. 
(1917),  55  S.C.R.  1).  One  consideration  that  gives  me  some 
hesitation  is,  whether  the  verdict  is  in  such  a  form  as  renders 
it  unnecessary  to  direct  a  new  trial,  coupling  as  it  does  the 
negligence  of  the  driver  with  that  of  the  other  defendants,  but 
after  some  anxious  consideration,  I  am  of  the  opinion  that  the 
verdict  is  sufficiently  definite,  and  certainly  the  facts  make  it 
clear  that  the  deceased  lady  was  in  no  way  chargeable  with  any 
negligence  of  the  driver  of  the  automobile.  In  Beven  on  Negli- 
gence, 3rd  Ed.,  Vol.  1,  at  p.  178,  after  reference  is  made  to 
Thorogood  v.  Bryan  (1849),  8  C.B.  115,  and  The  ''Bemdna;' 
supra,  we  find  this  statement: 

"The  solvent  proposed  by  Lord  Watson  for  all  these  difficulties  is  the 
inquiry,  Does  the  servant  in  charge  of  the  vehicle  look  for  orders  to  the 
passengers;  or  have  they  any  further  right  to  interfere  with  his  conduct 
of  the  vehicle,  except,  perhaps,  the  right  of  remonstrance  when  he  is  doing, 
or  threatens  to  do,  something  that  is  wrong  and  inconsistent  with  their 
safety  ?  It  has  now  been  held  that  the  proper  question  for  the  jury  in  this 
class  of  case  must  amount  to,  Did  the  negligence  of  those  in  charge  of  the 
vehicle,  other  than  that  in  which  the  plaintiff  was,  in  whole  or  in  part, 
cause  the  accident?  If  the  jury  find  it  did,  then  the  verdict  must  be  for 
the  plaintiff." 

In  the  present  case,  upon  the  facts,  unquestionably  the  negli- 
gence was  that  of  the  Corporation  of  the  Township  of  Kichmon<l 
it  was  the  negligence  of  those  in  charge  of  the  bridge.  The 
head-note  in  the  Mathews  case,  supra,  puts  the  point  very 
precisely : 

*'In  an  action  by  a  passenger  on  an  omnibus,  against  the  owners  of  a 
tramway  car,  for  compensation  for  injuries  sustained  in  a  collision,  the 
direction  to  the  jury  since  the  decision  of  the  House  of  Lords  in  Mills  and 
others  v.  Armstrong  and  another;  The  Bernina  [(1888)],  57  L.J.P.,  D. 
&  A.  65;  13  App.  Cas.  1,  should  be,  'Was  there  negligence  on  the  part  of 
the  tramway  car  driver  which  caused  the  accident?  if  so,  it  is  no  answer 
to  say  that  there  was  negligence  on  the  part  of  the  omnibus  driver*:  the 
plaintiff  in  such  a  case  not  being  disentitled  to  recover  by  reason  of  the 
negligence  of  the  driver  of  the  omnibus  on  which  he  was  a  passenger." 
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The  verdict  is  a  general  one,  and  that  being  the  case,  it  really  ^^^' 

becomes  unnecessary  to  point  out  specifically  what  may  be  said  

to  have  been  the  negligence,  but  it  is  patent  that  there  was  not 

present  any  manner  of  safeguard  which  modem  conditions  can  ^^'  ^' 

be  reasonably  said  to  require.      Many  could  be  suggested,  but  Eyanb 

it  is  profitless  to  speculate  thereon  or  intimate  what  they  might  south 

have  been.      The  verdict  is  in  itself  sufficient,  beine  foimded  Vancouvee 

A1VI) 

upon  sufficient  evidence.  In  Newberry  v.  Bristol  Tramway  and  township 
Carriage  Company  (Limited)  (1912),  29  T.L.R.  177  at  p.  j^^^^^^j^^ 
179,  we  read: 

"Now  if  the  jury  had  simply  given  a  general  verdict  his  Lordship  [the 
Master  of  the  Rolls — Cozens-Hardy]  thought  they  could  not  have  inter- 
fered.    But  they  had  told  the  Court  what  they  meant  by  their  verdict." 

Here  we  have  no  definition  upon  the  paVt  of  the  jury  of  the 
precise  negligence,  but  it  can  be  inferred — there  may  be  said 
to  have  been  no  proper  safeguard.  This  is  a  case  within  the 
language  of  Lord  Justice  Hamilton  (now  Lord  Sumner)  : 

"His  Lordship  [Lord  Justice  Hamilton]  did  not  think  that  a  jury  could 
fix  a  defendant  with  liability  for  want  of  care,  without  proof  given  or 
reason  assigned,  out  of  their  own  inner  consciousness  and  on  their  own 
notions  of  the  fitness  of  things." 

Here  it  is  understandable,  with  all  due  and  proper  defer- 
ence to  those  who  may  hold  a  contrary  opinion,  that  many 
safeguards  could  have  been  provided  that  would  most  assuredly 
hav^e  prevented  this  very  appalling  accident  and  loss  of 
life.  That  the  verdict  of  the  jury  must  not  be  lightly  over-  mcphillips, 
thrown  is  shewn  by  what  Lord  Lorebum  (the  Lord  Chancellor)  ^•^• 
said  in  Kleinwort.  Sons,  and  Co.  v.  Dunlop  Rubber  Company 
(1907),  23  T.L.R.  696  at  p.  697: 

"To  my  mind  nothing  could  be  more  disastrous  to  the  course  of  justice 
than  a  practice  of  lightly  overthrowing  the  finding  of  a  jury  on  a  question 
of  fact.  There  must  be  some  plain  error  of  law,  which  the  Court  believes 
has  affected  the  verdict,  or  some  plain  miscarriage,  before  it  can  be  dis- 
turbed. I  see  nothing  of  the  kind  here.  On  the  contrary,  it  seems  to  me 
that  the  jury  thoroughly  understood  the  points  put  to  them  and  came  to 
a  sensible  conclusion.  They  thought  that  the  appellants  would  have  acted 
in  exactly  the  same  way  if  no  payment  had  been  made  by  the  Dunlop 
Company  at  all.  That  is,  in  my  opinion,  what  the  finding  means,  and 
there  is  sufficient  evidence  to  support  it." 

Certainly  the  present  case  was  not  one  which  could  have 
been  withdrawn  from  the  jury,  and  we  find  Sir  Arthur  Channell 
in  Toronto  Power  Company,  Limited  v.  Paskwan  (1915),  A.C. 
734,  saying  at  p.  739 : 
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"It  is  enough  to  say,  as  both  the  judge  who  tried  the  caae  and  the  juden 
on  appeal  in  the  Supreme  Court  have  said,  that  there  waa  a  case  which 
eould  not  have  been  withdrawn  from  the  jury,  aod  that  the  jury  have 
found  against  the  defendants.  The  learned  judge  could  not  h*ve  ruled 
Oct.  1.  that  a.»  a  matter  of  law  the  answer  of  the  defendants  wae  necesaaTiIv 
~  conclusive  in  their  favour.  It  is  unnecessary  to  go  so  far  as  Middleton. 
J.  did  in  the  Court  below  and  say  that  the  jury  have  come  to  the  right 
conclusion.     It  ts  enough  that  they  have  come  to  a  ooncluaion  which  on  tne 
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iViwHSHip  ^^  ™y  opiQion,  the  negligence  found  waa  justifiably  found, 
^  *»■  and  if  1  am  right  in  this  conclusion,  and  if  the  facto  are  such 
as  to  warrant  but  that  one  view,"  that  the  Corporation  of  the 
Township  of  Richmond  was  guilty  of  negligence,  then  the  case 
is  one  entitling  the  Court  of  Appeal  to  sustain  the  verdict  and 
the  judgment  entered  for  the  plaintiffs.  Even  if  the  verdict 
of  the  jury  waa  for  the  defendants  or  be  wanting  in  complete- 
ness of  form  or  have  involved  therein,  as  in  the  present  case,  a 
finding  of  negligence  against  the  driver  of  the  automobile  as 
well,  it  matters  not  if  the  Court  of  Appeal  has  all  the  facts 
before  it  and  no  other  relevant  facts  can  be  su^ested  as  being 
capable  of  proof  which  would  alter  the  case  as  made  out,  the 
authority  of  the  Court  of  Appeal  extends  to  the  full  length  to 
give  judgment  for  the  plaintiffs:  see  Mr.  Justice  Duff  in  Mc- 
Pkee  V.  Esquimau  and  Nanaimo  Rway.  Co  (1913),  48  S.C.K. 
43  at  p.  53.  See  also  Swinfen  Eady,  L.J.  (now  the  Master  of 
the  Bolls)  in  Winterholliam,,  Oumey  4e  Co  v,  Sibtkorp  &  Cox 
(1918),  87  L.J..  K.B.  527  at  pp.  52S-9. 

In  my  opinion,  upon  a  review  of  all  the  facta  of  the  present 
caae,  and  applying  the  law  thereto,  the  proper  course  for  this 
Court  to  adopt  is  to  approve  and  sustain  the  entry  of  judgment 
for  the  plaintiff,  and  in  my  opinion  that  would  be  the  proper 
judgment  had  the  finding  of  the  jury  negatived  negligence  upon 
the  part  of  the  Corporation  of  the  Township  of  Richmond. 
The  case  is  one  which  comes  completely  within  the  language 
of  the  Lord  Chancellor  (Lord  Lorebum)  in  Paquin,  Lim.  v, 
Beauclerk  (1906),  75  L.J.,  K.B.  395  at  pp.  401-2: 

''Obviously  the  Court  of  Appeal  is  not  at  liberty  to  usurp  the  province 
of  a  jury ;  yet,  if  the  evidence  be  such  that  only  one  conclusion  can  properly 
be  drawn,  1  agree  that  the  Court  may  enter  judgment." 

I  would  dismiss  the  appeal. 

With  respect  to  the  cross-appeal,  it  must,  in  my  opinion,  be 
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dismissed.      There  is  no  jurisdiction  in  British  Columbia  such  ^'^^^^ 

as  was  relied  upon  and  supports  the  judgments  in  Bulloch  v.  

London  General  Omnibus  Co.  (1906),  76  L.J.,  KB.  127,  and  ^®^? 

Besterman  v.  British  Motor  Cab  Company,  Limited  (1914),  Q^-  ^- 

3  K.B.  181,  viz. :   Judicature  Act,  1890,  Sec.  5,  giving  discre-  Evans 

tion  to  the  Court  or  judge  over  costs.  South 

Vancouvkb 

Eberts,  J.A.  :    I  would  dismiss  the  appeal  for  the  reasons  ^  ^^^ 

^^                               .  Township 

given  by  McPhillips,  J.A. 

Solicitors  for  appellant:   Cowan,  Ritchie  &  Orant. 
Solicitor  for  respondents:   F,  A.  Jackson. 


OP 

Richmond 


REX  EX  EEL,  ROBINSON  v.  MARKS. 

C  Hminal  law  —  Prohibitum  —  Appeal  —  Preliminary  objection  —  Must   be 
u^Iqh? — Arrest  and  trial  without  warrant. 


If  nhjrrTiiiJT" '  iHQf  ^akeii  before  the  magistrate  to  a  defect  in  the  prooeed- 
ingB,  the  point  :<>  ?,p  ..imed  to  have  been  waived;  objection  is,  however, 
properly  taken  i*  raised  as  soon  as  the  defendant  becomes  aware  of  the 
defect,  at  any  time  before  conviction. 

A  prisoner  was  arrested  and  tried  without  a  warrant  on  a  charge  laid 
under  the  Prohibition  Act.  Preliminary  objection  was  taken  on  the 
appeal  that  the  conviction  was  therefore  illegal. 

Held,  that  the  objection  must  be  overruled  as  the  accused  was  before  the 
magistrate  who  had  jurisdiction  to  try  the  case,  and  he  need  not 
inquire  how  the  prisoner  came  there  but  may  proceed  to  try  it. 

Reg,  V.  Shaw  (1865),  34  L.J.,  M.C.  169;  and  Reg,  v.  Hughes  (1870),  4 
Q.B.D.  614  followed. 

Diwon  V.  Wells  (1890),  26  Q.B.D.  249  distinguished. 

Appeal  from  a  conviction  by  the  police  magistrate  at  Van- 
couver on  a  charge  under  the  Prohibition  Act,  argued  before 
Oatley,  Co.  J.  at  Vancouver  on  the  18th  of  March  and  2nd  of 
ipril,  1918. 


OATI.XT, 
CO.  J. 
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^'oo"^'  ^'  ^'  '^''*"'»  ^^'  appellant,  raised  the  preHminary  objection 

that  the  prisoner  having  been  arrested  and  tried  without  a  war- 

1918        raat,  the  conviction  was  illegal.     [He  referred  to  Re  PatU  (A'u, 
Apra  12.    2)  (1912),  20  Can.  Cr.  Cas.  101;   Re.r  v.  Young  Kee  (1917). 
^        28  Can.  Cr.  Cas.  161;  ^ei  v. /Viard  (1917),  29  Can.  Cr.  Cas. 
35.] 

R.  L.  Maitland,  for  respondeat,  contra:  The  appearance 
before  the  magistrate  without  objection  waives  his  rights.  If 
the  magistrate  has  jurisdiction  to  try  and  the  accused  appears, 
that  is  all  that  is  necessary:  see  Reg.  v.  Hughes  (1879),  4 
Arpiment  Q.B.D.  614;  McUidness  v.  Dafoe  (1896),  3  Can.  Cr.  Cas.  139; 
Rex  V.  Hurst  (1914),  23  Can.  Cr.  Cas.  389;  Rex  v.  Davis 
(1912),  20  Can.  Cr.  Cas.  293;  Rex  v.  Martin  (1917),  4(i 
O.L.R.  270;  Rex  v.  Hanley  (1917),  13  O.W.N.  320:  Paley 
on  Summary  Convictions,  8th  Ed.,  pp.  113-4. 

12th  April,  1918. 
Cavley,  Co.  .1. :  A  preliminary  objection  has  been  raised 
by  the  defence,  that  the  defendant  was  arrested  without  a  war- 
rant, the  charge  being  laiti  under  the  Prohibition  statute  of  this 
Province.  The  objection  was  taken  in  the  police  court,  but 
overruled  by  the  magistrate.  It  was  contended  by  the  Crown 
that  the  objection  had  not  been  raised  in  the  police  court  until 
after  the  prosecution  had  closed  its  case  and  that,  therefore,  ii 
had  been  raised  too  late.  The  defence,  however,  claimed  that 
they  had  not  been  aware  that  no  warrant  had  been  issued  until 
a  certain  stage  in  the  case  had  been  reached,  and  that  then  they 
Judgment  immediately  raised  the  objection.  If  no  objection  is  raised 
at  all  before  the  magistrate,  the  defendant  is  assumed  to  have 
waived  the  point.  Waiver,  then,  seems  to  be  the  basis.  I 
think  that  the  point  having  l>een  raised  as  soon  as  the  defence 
became  aware  of  the  defect  in  the  warrant,  and  before  convic- 
tion had  been  made,  the  defence  is  protected.  The  objection 
itself  is  now  to  l)e  considered,  and  I  understand  that  there  ia 
no  decision  by  any  Court  of  Appeal  in  British  Columbia,  and 
that  the  point  comes  up  now  for  the  first  time.  The  defence 
relied  upon  Rex  v.  Pollard  (1917),  29  Can.  Cr.  Cas.  35,  which 
ia  a  decision  by  the  Appellate  Division  of  the  Supreme  Court 
of  Alberta.     It  decides  that  in  the  absence  of  any  statutory  pro- 
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vision  in  the  Alberta  Act  (which  corresponds  with  our  Pro- 
hibition Act)  for  arrest  without  a  warrant,  "that  such  an  arrest 
is  illegal,  and  the  magistrate  before  whom  the  accused  is  brought 
in  custody  without  a  warrant  or  summons  after  such  illegal 
arrest  has  no  jurisdiction  to  proceed  with  the  trial  in  the  face 
of  defendant's  objection  then  taken  that  he  was  not  properly 
before  the  magistrate." 

The  case  of  Rex  v.  Pollard  is  in  line  with  other  decisions  to 
the  same  effect  by  the  Alberta  judges.  Rex  v.  Wallace  (1915), 
32  W.L.R.  264  is  a  decision  by  Stuart,' J.  that  the  magistrate 
in  such  cases  has  no  jurisdiction  to  try,  but  this  decision  was 
based  on  similar  decisions  of  Beck,  J.  of  the  same  Court.  Rex 
V.  Miller  (1913),  25  W.L.R.  296  is  a  decision  by  Beck,  J.  This 
decision  is  based  upon  the  same  judge's  decision  in  Re  Paul 
(No.  2)  (1912),  20  Can.  Cr.  Cas.  161,  and  on  Rex  v.  Davis 
(1912),  20  Can.  Cr.  Cas.  293,  a  decision  by  Walsh  J.  of  the 
same  Court,  which  in  turn  was  founded  on  Re  Paul,  supra. 
Re  Paul  seems  to  have  been  the  foundation  for  all  the  Alberta 
decisions  which  I  have  been  considering,  and  that  case  seems  to 
be  founded  on  Halsbury's  Laws  of  England,  Vol.  19,  p.  594, 
Dixon  v.  \Yells  (1890),  25  Q.B.D.  249  and  Pearlcs,  Gunston  & 
Tee,  Limited  v.  Richardson  (1902),  1  K.B.  91. 

Halsbury's  Laws  of  England,  Vol.  19,  par.  1240,  cited  above, 
reads  as  follows: 

"Defects  in  the  summons  or  warrant,  or  variations  between  the  facts 
aUeged  in  either  of  them  and  the  evidence  as  given,  are  not  objections  fatal 
to  the  hearing  of  the  case,  but  w^here  the  justices  are  of  opinion  that  the 
defendant  may  have  been  deceived  or  misled  they  may  in  their  discretion 
adjourn  the  hearing,  upon  such  terms  as  they  think  fit,  and  grant  or  refuse 
bail  to  the  defendant.  Any  irregularity  in  the  form  or  service  of  the 
summons,  or  the  form  or  execution  of  the  warrant,  is  cured  by  the  appear- 
ance of  the  party  summoned  or  arrested,  but  this  does  not  apply  in 
the  case  of  a  defendant  who  appears  purely  for  the  purpose  of  taking 
objection  to  such  an  irregularity." 

I  should  not  conclude  from  this  section  that  the  defect  in 
the  warrant  was  an  objection  fatal  to  the  hearing  of  the  case, 
though  no  doubt  it  would  give  basis  to  a  claim  for  adjournment. 
The  cases  cited  in  the  foot-note  to  the  paragraph  from  Halsbury 
above  are  the  two  before  mentioned — Dixon  v.  \Yells  and 
PearJcs,  Gunston  £  Tee,  Limited  v.  Richardson,  and  they  seem 
to  have  been  the  foundation  for  the  decisions  referred  to  in  the 
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^oo^'     ^Ijcrta  Courts,     Both  the  Dixon  and  Pearks  cases  were  pros^ 

cutions  under  The  Sale  of  Food  and  Drugs  Act,  1875.      The 

'""       latter  case  merely  deals  with  the  mode  of  service  of  the  sunmuHis; 
April  12.    Dixon  V.  Wells  dealt  with  the  defective  summons,  and  is  more 
Rjx        immediately  our  concern.      Having  found  that  the  summons 
'■         was  invalid  and  that  the  defect  was  not  cured  by  the  appear- 
ance of  the  defendant  (as  hf  had  appeared  imder  protest),  the 
Court  found  that  section  10  of  42  &  43  Vict  c.  30  was  impera- 
tive and  that  the  provisions  of  this  section",  not  having  been 
complied  with,  the  magistrate  had  no  jurisdiction.     The  section 
reads  as  follows: 

"In  all  proi«cutionB  under  36  ft  39  Vict.  c.  63  [The  SaIc  of  Food  and 
Drug!  Act,  16TS],  and  notwithstanding  the  provigions  of  a.  20  of  the  uid 
Act,  the  Hummons  to  appear  before  the  magiBtratea  shall  be  eerred  upon 
the  person  charged  with  violating  the  provfeioni  of  the  said  Act  within  a 
rMsonable  time,  and  in  the  case  of  a  peTisbable  article  not  exceeding 
twentj-eight  days  from  the  time  of  the  purchase  from  such  person  for  test 
purposes  of  the  food  or  drug,  for  the  sate  of  which  in  contravention  to  the 
terms  of  the  principal  Act  the  seller  is  liable  to  prosecution,  and  par- 
ticulars of  the  offence  or  offences  against  the  said  Act  of  which  the  aellet 
is  accused,  and  also  the  name  of  the  prosecutor,  shall  be  stated  on  the 
summons,  and  the  summons  shall  not  be  made  returnable  in  a  lees  time 
than  seven  days  from  the  daf  It  ts  served  upon  the  person  summoned." 

Lord  Coleridge,  C.J.  at  p.  257  says: 

"It  seems  to  me  that  in  this  case  the  Legislature  has  made  it  a  condition 
precedent  to  the  magistrate's  jurisdiction  that  the  proceeifingt  should  be 
brought  within  the  operation  of  s.  10,  and  that  in  all  prosecutions  under 
the  Act  certain  things  shall  be  done  and  certain  things  shall  not  be  done." 

Can  it  be  said  that  there  is  any  condition  precedent,  such  as 
this,  either  in  our  Prohibition  Act  or  in  the  Provincial  Sum- 
mary Convictions  Act?  I  do  not  find  it.  And  failing  such 
a  condition  precedent,  we  must  look  to  other  decisions  for  the 
rule  governing  the  case  before  us.  The  rule  is  to  be  found,  T 
think,  in  the  judgment  of  Erie,  C.J.  and  Blackburn,  J.  in  Beg. 
V.  Shaw  (1865),  34  L.J.,  M.C.  169,  and  from  the  language  of 
many  of  the  judges  in  Reg.  v.  Hughes  (1879),  4  Q.B.D.  614. 
It  is  fortunate  that  one  of  the  judges  who  sat  in  the  case 
of  Dixon  V.  Wells  was  one  of  the  judges  also  who  sat  in  the 
case  of  Beg.  v.  Htighes,  viz.:  Lord  Coleridge,  C.J.,  so  that  he 
was  peculiarly  in  a  position  to  distinguish  Reg.  v.  Hughes  frwn 
Dixon  V.  Wells.  Lord  Coleridge  says  in  Dixon  v.  Wells  that 
he  would  not  feel  able  to  decide  in  favour  of  the  defendant  on 
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the  point  alone  that  he  had  made  a  protest  before  the  magistrate,     ^tl^^' 
He  says  (p.  256)  : 

"I  cannot  disguise  from  myself  the  fact  that  from  the  language  of  many 
of  the  judges  in  Reg,  v.  Hughes  [  (1879)  ],  4  Q.B.D.  614 — although,  perhaps,    ^pj-y  12 

not  necessary  for  the  decision  of  the  case — and  the  judgments  of  Erie,  C.J., 

and  Blackburn,  J.,  in  Reg.  v.  Shaw  [(1865)],  34  L.J.,  M.C.  169,  they  seem 
to  assume  that  if  the  two  conditions  precedent  of  the  presence  of  the  accused 
and  jurisdiction  over  the  offence  were  fulfilled,  his  protest  would  be  of  no 
avail." 

In  face  of  this,  how  can  I  attach  that  importance  to  the  protest 
of  the  defendant  in  this  case  that  his  counsel  seems  to  expect  ? 

With  regard  to  the  rule  of  law  settled  in  Reg,  v.  Shaw  and 
Reg.  V.  Hughes,  Lord  Coleridge  has  no  doubt  Here  is  his 
language  (p.  265) : 

"The  case  establishes  the  proposition,  that  when  a  person  is  before 
justices  who  have  jurisdiction  to  try  the  case  they  need  not  inquire  how 
he  came  there,  but  may  try  it.  That  decision  is  binding  on  me,  and  I  have 
no  wish  to  depart  from  it." 

If  the  decision  in  that  case  was  binding  on  Lord  Coleridge, 
much  more  so  must  it  be  on  this  Court.  I,  therefore,  over- 
rule the  defendant's  objection. 

Preliminary  objection  overruled. 
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REX  EX  RBL.  ROBINSON  v.  LONG  KEE  ET  AL. 

Crifntnol  taw  —  Disorderly  houxe  —  Club  —  Oanting --- Rabt-o^ — "Ooin" — 
CrtBiinol  Codr,  Sea.  226(a)  and  229. 

'A  elub  (ui)iiicarpor>t«d)  liaTing  nil  th«  parapbenuilU  of  a  dub,  t^..  ■ 
constitution,  memberHhip  roll,  an  adniii>sinn  ttf,  montblj  dues,  rules, 
a  minute-book  and  regular  officers,  with  biliiard'room,  dining-room, 
kitehan  and  cooking  utensiis  attached,  had  on  tiie  premiacs  (our  fan 
tan  tables,  two  servanta  being  emplojed  for  each  table  to  preaidf 
over  the  game,  control  the  betting  and  deduct  tbe  rake-off.  Fan  tao 
was  the  regular  nightly  paatime  of  eubatantiaDy  all  the  iiteml>era,  at 
well  as  strangers.  Although  there  was  a  notice  at  the  outer  door  of 
"for  members  only."  strangers  were  allowed  to  enter  without  pay- 
ment of  a  fee  or  I>eing  introduced  by  members. 
Beld,  that  the  make  up  of  the  premises  as  a  whole  is  merely  a  device  to 
give  it  the  appearance  of  a  bona  ^c  cluh  and  is  a  blind  made  to 
conce*!  the  real  underlying  business — which  is  to  play  fau  tan.  The 
premises  is  therefore  a  disorderly  house  within  the  meaning  of  •eetion 
22«((i}   of  the  Criminal  Code. 

Appeal  from  a  conviction  bv  the  po]ic<?  magistraU'  of  Van- 
couver, whereby  the  defendants  were  found  giiilty,  under  sec- 
tion 229  of  the  Criminal  Code,  of  being  in  a  disorderly  bouse, 
to  wit,  a  common  ganiing-hoiiso,  known  as  the  "Lee  Club" 
(Chinese),  not  incorporated.  Argued  before  Cayley,  Co.  J. 
at  Vancouver  on  the  5th  of  June,  1018. 

J.  A.  Russell  (W.  W.  B.  Mclmies,  with  him),  for  appellants: 
This  case  is  covered  by  Rex  v.  Riley  (1916),  23  B.C.  192,  its 
premises  being  a  club;  see  also  Downes  v,  Johnsaii  (1895),  2 
Q.B.  203. 

It.  h.  Haitland,  for  respondent:    This  case  is  distinguished 
Argument    ^^^^^^  ^^^  ^    ^.^^^   (1910),  23  B.C.   102,   as  strangers  w.'re 
admitted  and  paid  a  rake-off  to  the  Club:   see  Regina  v.  Brady 
(1896),  10  Que.  S.C.  539. 

28th  June,  1&18, 
Cayley,  Co,  J.:   This  is  an  appeal  from  a  conviction  of  the 
Judgment    police  magistrate  of  Vancouver  whereby  ho  foimd  the  defend- 
ants guilty,  under  section  229  of  the  Code,  of  being  found  in  a 
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disorderly  house,  to  wit,  a  common  gaming-house,  otherwise 
known  as  the  **Lee  Club,"  a  Chinese  club,  not  incorporated. 
The  question  is  whether  this  Club  is  a  common  gaming-house 
under  any  of  the  subsections  of  section  226  of  the  Code,  more 
specifically  226(a).  The  keeper  of  the  Club  was  found  guilty 
and  did  not  appeal.  All  the  evidence  used  in  this  case  was  the 
e\4dence  taken  in  the  police  court  in  the  case  against  the  keeper, 
otherwise  known  as  Wong  Fong,  this  being  by  consent  of  all  par- 
ties. The  case  was  similar  to  a  previous  case  brought  before 
-Rex  V.  Ham  (1918),  25  B.C.  237— in  which  it  had  to  be 
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decided  whether  fan  tan  was  a  game  of  mixed  chance  and  skill. 
I  decided  then,  on  the  evidence  before  me,  that  it  was  a  mixed 
game  of  chance  and  skill.  In  the  present  case  it  is  admitted 
by  counsel  for  the  appellants  that  it  is  a  mixed  game  of  chance 
and  skill,  but  it  was  contended  this  is  a  honorfide  club,  that  the 
rake-off  was  not  for  personal  gain,  that  under  the  decision  in 
Rex  v.  Riley  (1916),  2;}  B.C.  192,  the  members  of  the  Club 
had  a  right  to  play  a  mixed  game  of  chance  and  skill,  that  the 
members  came  there  as  of  right,  that  the  rake-off  was  not  com- 
pulsory, and  that  the  case  is  analogous  to  the  case  of  Dowries  v. 
Johnson  (1895),  2  Q.B.  203.  I  had  held  in  the  previous  case 
of  Rex  V.  Ilam,  supra,  that  where  strangers  are  admitted  to  an 
alleged  club,  which  they  enter  without  diflScuhy,  although  not 
members,  and  where  the  banker  deducts  the  rake-off  from  the 
winnings,  and  the  rake-off  is  compulsory  and  goes  to  the  main-  Judgment 
tenancc  of  the  club,  that  a  rake-off  applied  that  way  is  for  the 
gain  of  the  club  and  that  the  case  would  properly  fall  under  the 
decision  of  Regina  v.  Brady  (1896),  10  Que.  S.C.  539,  and  I 
would  find  the  same  in  the  present  case.  At  the  trial,  however, 
I  promised  to  go  particularly  into  the  question  of  whether  such 
clubs  as  these  are  bona-fide  clubs  or  not. 

The  question  then  is,  is  the  Club  in  question  a  bona-fide  club 
for  social  purposes  or  a  mere  blind  to  enable  the  large  number 
of  Chinamen  who  are  attracted  to  the  game  of  fan  tan  to  indulge 
in  that  pastime,  which,  as  I  have  said,  is  admitted  by  counsel, 
in  the  present  case,  to  be  a  mixed  game  of  chance  and  skill.  I 
have  to  consider,  then,  the  nature  of  the  Club  and  the  whole 
surrounding  circumstances.      The  Club  is  not  incorporated,  but 
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has  all  the  paraphernalia  of  a  club— a  constitution,  a  member- 
ship  roll,  an  admiseion  fee  and  monthl;  dues,  rules,  and  a 
niinut«-book,  a  president,  secretarj  and  other  officers.  It  has 
a  billiard-room,  kitchen,  utensils  for  furnishing  meals,  and  rice 
as  an  article  of  food.  But  it  has  paid  servants,  two  for  each 
fan  tan  table,  of  which  there  are  four  tables,  making  eight  paid 
servants,  whose  duties  are  in  the  main  to  preside  at  the  fan  tan 
games,  arrange  the  bids  and  deduct  the  rake-oS.  The  fan  tan 
game  is  not  an  incident,  but  the  regular  nightly  pastime,  appa^ 
ently,  of  ell  the  members  (and  there  are  40  or  50  at  a  time  sur- 
rounding the  tables),  as  well  as  of  strangers  who  are  not  mem- 
bers, but  who  seem  to  have  no  difficulty  in  obtaining  entrance 
and  taking  part  in  the  games.  It  is  true  that  there  is  a  notice 
on  the  door  "for  members  only,"  and  that  there  is  a  doorkeeper 
whose  ostensible  duties  are  to  keep  out  strangers.  Nevertheless, 
strangers  seem  to  find  free  entrance  who  neither  pay  a  fee  nor 
are  introduced  by  members,  and  who,  as  in  this  case,  have  been 
there  more  than  once  partaking  in  the  games.  I  conclude, 
therefore,  that  the  rule  against  strangers,  and  the  notice  on  the 
door,  and  the  door-keeper  are  for  the  purpose  of  keeping  up 
appearances,  and  there  is  no  bona-fide  intention  to  prevent 
strangers  from  taking  part  in  the  games  and  contributing  to  the 
rake-off.  It  is  admitted  by  counsel  that  there  are  19  or  20 
such  Chinese  Clubs  in  Vancouver,  and  as  far  as  I  can  see  in 
this  case,  and  the  previous  case  of  Rex  v.  Ham,  it  is  the  custom 
for  those  engaged  in  the  game  of  fan  tan  to  go  from  club  to 
club,  whether  they  are  members  or  not,  to  play  the  game.  As 
for  the  other  appearances  maintained,  constitution,  rules,  etc, 
I  find  that  when  the  police  make  their  entry  there  is  a  scramble 
from  the  fan  tan  room  to  the  billiard  room,  and  everyone  begins 
to  pick  up  cues  and  knock  balls  around.  As  to  the  kitchen 
appliances,  the  police  found  a  little  rice. and  apparently  nothing 
else,  or  if  anything  else,  very  little,  in  the  kitchen.  Since  rice 
is  not  an  article  which  spoils  by  keeping,  the  rice  mi^t  have 
been  there  since  the  opening  of  the  Club  the  year  before.  I 
have  no  doubt,  and  I  think  a  reasonable  man  would  come  to  the 
conclusion  that  the  whole  get-up  is  a  device  to  give  an  appear- 
ance of  bojia-fide  clubship  to  what  is  merely  an  institution  to 
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enable  the  devotees  of  the  game  of  fan  tan  to  indulge  in  their 
favourite  pastime.  This  Club,  and  all  clubs  like  it,  are  blinds 
made  to  conceal  the  real  underlying  business,  which  is  to  play 
fan  tan. 

As  to  whether  the  rake-off  is  compulsory  or  not,'  the  evidence 
is  that  the  nightly  rake-off  runs  from  $10  a  night  up,  and  is 
taken  by  the  croupiers  from  the  winnings  and  is  handed  by 
them  to  a  designated  officer  of  the  Club  and  is  applied  to  Club 
purposes.  It  is  alleged  that  any  member  could  object  to  the 
croupier  taking  the  rake-off  but  there  is  no  evidence  that  any 
objection  is  ever  made,  and  it  is  evident  that  to  say  a  member 
could  object  is  a  mere  blind.  The  member  that  objected  would 
be  debarred  from  the  game,  I  have  no  doubt.  As  to  whether 
the  rake-off  is  for  purposes  of  gain,  what  is  "gain"  ?  Gain,  I 
should  judge,  may  be  money  obtained  to  save  the  members  of 
the  Club  from  having  to  put  their  hands  in  their  pocket  to  pay 
the  croupiers  and  the  running  expenses  of  the  Club.  All  the 
members  gain,  in  so  far  as  their  personal  contributions  to  the  Judgment 
expenses  are  reduced  by  the  amount  of  the  rake-off.  Here  is  a 
club  where  the  monthly  rake-off  is  $300  or  $400  or  $500,  col- 
lected oompulsorily  from  all  players,  whether  members  or 
strangers.  It  is  impossible  to  say  whether  the  rake-off  enables 
the  members  to  declare  a  dividend,  but  I  would  not  confine  the 
word  "gain"  to  a  dividend.  I  take  the  view  that  I  have  men- 
tioned, that  whatever  reduces  the  expenses  by  way  of  rake-off  is 
clear  gain  to  the  members. 

The  appeal  is  dismissed,  with  costs. 


Appeal  dismissed. 
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statement 


D.  E.  BROWN'S  TRAVEL  BUREAU  v.  TAYLOR 

Insurance — Accident — Oorering  »ea  voyage — Premium — Action  hy  agent  for 
— Policy  written  after  insured  sailed — Liability. 

The  defendant  applied  to  an  agent  at  Vancouver  for  an  aoeSdent-insiiranoe 
policy  to  cover  trip  commencing  the  2nd  of  June  from  Montreal  to 
England  and  return,  the  policy  to  be  delivered  to  him  in  Montreal 
before  sailing.  The  policy  was  issued  by  the  agent's  principals  in 
Montreal  on  the  4th  of  June,  but  was  ante-dated  the  2nd  of  June  and 
sent  to  the  plaintiff's  office  at  Victoria,  B.C.  An  action  by  the  agent 
to  recover  the  premium  was  dismissed. 

Heldf  on  appeal  (Macdonald,  C.J. A.  dissenting),  that  as  the  applicant's 
tettDB  had  not  been  observed  in  that  the  policy  was  not  issued  until 
after  he  had  sailed,  the  defendant  wac  not  liable. 


A 


PPEAL  from  the  decision  of  Cayley,  Co.  J.,  in  an  action 
to  recover  $562.60,  being  the  amount  paid  as  premium  on  a 
Lloyd's  Accident  Policy  (special  war  risk)  pursuant  to  the 
defendant's  application  therefor,  tried  at  Vancouver  on  the 
22nd  and  26th  of  February,  1918.  Mr.  Taylor  signed  an 
application  at  the  station  in  Vancouver  on  the  27th  of  May, 
1917.  He  arrived  in  Montreal  on  the  Ist  of  June  and 
sailed  for  England  at  noon  on  the  2nd.  The  plaintiff 
wrote  on  the  29th  of  May  to  its  principals,  the  Law 
Union  and  Eock  Insurance  Company,  in  Montreal  for 
the  policy.  The  policy  was  actually  issued  on  the  4th 
of  June,  but  was  ante-dated  the  2nd  of  June,  as  good  for 
applicant's  trip  from  Montreal  to  England  and  return.  The 
policy  was  sent  to  the  defendant's  office  at  Victoria,  where  it 
arrived  on  the  16th  of  June.  The  defendant  alleged  the  arrange- 
ment was  that  the  policy  was  to  be  delivered  to  him  at  Montreal 
before  he  sailed  on  the  2nd  of  June,  and  as  it  was  not  delivered 
t^  him  he  had  to  obtain  insurance  through  other  channels.  The 
policy  did  not  reach  his  office  in  Victoria  until  after  he  had 
arrived  in  England. 

A.  Bull,  for  plaintiff. 
Martin,  K,C.,  for  defendant. 


( 
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Cayley,  Co.  J.:  Mr.  Taylor's  contention  here  was  that 
because  the  policy  was  not  delivered  to  him  in  Montreal,  as  he 
seems  to  have  expected  it  would  have  been,  that  whether  we 
take  it  to  be  a  contract,  or  whether  we  take  it  to  be  a  question 
of  an  agent  receiving  instructions,  he  was  not  bound  to  consider 
the  contract  complete  or  the  instructions  followed.  On  that 
point,  I  think,  in  view  of  the  letter  of  May  19th  from  Brown's 
Travel  Bureau  to  the  defendant,  stating  that  they  would  deliver 
the  policy  t6  Mr.  Taylor  in  Victoria,  that  they  had  a  right  to 
assimie  that  delivery  there  would  be  accepted  by  him,  and  I  also 
think  that  under  the  circumstances  of  a  case  like  this,  where  a 
boat  was  going  to  leave  from  Montreal  on  the  2nd  of  June,  and 
the  policy  was  not  to  be  written  up  before  the  Ist  of  Jime,  it 
was  quite  reasonable  to  suppose  that  delivery  was  to  be  made 
by  mailing  the  policy  from  Montreal  either  to  Mr.  Taylor's 
address  in  Victoria  or  to  Brown's  Travel  Bureau  in  Vancouver 
on  Mr.  Taylor's  accounts  It  does  not  seem  material  to  me  to 
decide  the  point  as  to  whether  this  was  a  6ontract  or  whether 
Brown's  Travel  Bureau  acted  as  agent  for  the  Law  Union,  or 
for  the  defendant  The  point  that  governs  me  is,  that  whether 
it  was  a  contract  or  whether  it  was  instructions,  the  contract 
was  not  completed  until  the  4th  of  June,  and  the  instruc- 
tions were  not-  obeyed  until  the  4th  of  June,  while  the  inten- 
tion of  the  assured  was  and  always  had  been  that  the  policy 
should  be  issued,  as  his  application  states,  "from  noon,  standard 
time,  of  the  2nd  of  June,  1917,  or  from  whichever  date  I 
shall  sail  from  Canada  or  the  United  States  to  England." 
This  application  was  dated,  as  appears  in  evidence,  although 
not  in  the  application  itself,  May  27th,  1917.  It  was  followed 
by  a  letter  dated  May  29th,  1917,  by  the  plaintiff  to  W.  M. 
Aikin,  Law  Union  &  Rock  Insurance  Company,  Montreal,  say- 
ing :  "We  enclose  herewith  application  for  Lloyd's  Special  War 
Risk  policy  duly  signed  by  Wm.  J.  Taylor.  The  same  condi- 
tions apply  to  this  application  as  to  those  of  (ntiming  some  other 
applicant  for  insurance).  Upon  receipt  of  a  wire  from  us  you 
will  have  the  policy  written  and  forwarded  here  for  delivery." 
This  clearly  postpones  the  writing  up  of  a  policy  until  further 
instructions  from  the  plaintiff  to  the  Law  Union  Company, 
and  those  instructions  were  not  given  until  June  4th,  when  the 
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following  tel^ram  was  written :  "Please  forward  policies 
(amongst  others,  the  defendant's),  dating  same  from  June  2nd." 

There  was  nothing  in  evidence  to  lead  me  to  suppoee  that  if. 
when  the  Law  Union  received  that  telegram  in  Montreal,  the; 
bad  refused  the  risk  (as  they  might  very  well  have  done  if  the 
vessel  had  gone  down  in  the  preceding  48  hours)  the;  could 
have  been  compelled  to  have  written  tbe  policy  of  insurance 
-which  the  defendant  bad  arranged  for.  There  is  nothing  in 
the  evidence  to  shew  that  the  taking  of  an  appliration  by  tbe 
plaintiff  is  binding  on  Lloyd's  or  binding  on  the  Law  Union 
to  issue  the  policy.  It  seems  to  me  Mr.  Taylor  was  plainly 
uninsured  on  June  2nd,  and  on  June  3rd,  and  it  was  never  in 
his  contemplation,  nor  ought  be  to  have  been  subjected  to  tbe 
risk,  that  be  would  be  without  insurance  for  that  period. 
Whether,  then,  it  was  agency  or  a  contract,  neither  the  instruc- 
tions nor  the  contract  were  carried  out  or  completed  as  the 
defendant  contemplated,  and  I  do  not  think,  therefore,  he  should 
be  required  to  pay  the  premium. 

Judgment  for  the  defendant  with  costs. 


From  this  decision  the  plaintiff  appealed.  The  appeal  was 
argued  at  Vancouver  on  the  8tb  and  9th  of  April,  1918,  before 
Macdohald,  C.J.A,  Mabtih  and  McPhiujpb,  JJ.A. 


Sir  C.  U.  Tupper,  K.C.,  for  appellant :  The  policy  was 
issued  on  the  4th  of  June  to  run  from  the  2nd  of  June.  He 
bad  sailed  on  the  2nd  and  on  his  arrival  in  England  was 
notified  of  the  policy.  He  never  repudiated  it  but  travelled 
back  under  the  policy,  sailing  on  tbe  12tb  of  August.  In  case 
of  accident,  there  is  no  question  but  that  bis  representatives 
could  have  recovered.  The  plaintiff  was  the  defendant's  agent 
Argument  j^j  acted  reasonably,  considering  the  despatch  required  in  carry- 
ing out  the  transaction.  Insurance  brokers  have  the  ri^^t  to  sue 
for  the  premiums  due :  see  Bowstead  on  Agency,  5th  Ed.,  268-9 ; 
Power  V,  Buicher  (1829),  10  B.  &  C.  329;  Qeneral  Accideni 
Insurance  Corporation  v.  Cronk  (1901),  17  T.L.R.  233;  Uni- 
verso  Insurance  Company  of  Milan  v.  Merchants  Marine  Insur- 
ance Company  (1897),  2  Q.B.  93  at  pp.  96-7.  As  to  tbe  policy 
being  issued  on  the  4th  and  to  be  in  force  from  the  2nd  see 
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Roberts  v.  SecuHty  Co.  (1896),  66  L,J.,  Q.B.  119;  (1897), 
1  Q.B.  111.  We  say  we  acted  with  promptness  and  the  question 
of  negligence  does  not  arise:  see  Evans  on  Principal  and  Agent, 
p.  284.  On  the  question  of  authority  see  Thompson  v.  Oardiner 
(1876),  1  C.P.D.  777  at  p.  779. 

Martin, 'K.C.,  for  respondent:  I  say  the  plaintiff  never  gave 
the  insurance  it  was  asked  for.  ISo  contract  was  ever  entered 
into.  Taylor  wanted  to  know  whether  he  was  insured  before- 
he  got  on  the  boat.  He  never  contemplated  a  policy  made  on 
the  4th  of  June  and  dated  back  to  the  2nd  of  June.  As  to  his 
having  the  benefit  of  the  insurance  on  the  return  trip,  my  con- 
tention is  there  was  no  contract. 

Tupper,  in  reply. 

Cur,  adv.  vult. 

let  October,  1918. 

Macdonald,  C. J.A.  :  The  defence  pleaded  in  paragraphs  6, 
7  and  8  of  the  statement  of  defence,  shortly  stated,  is  that 
plaintiff  at  defendant's  request  undertook  to  procure  a  Lloyd's 
war  risk  policy  of  insurance  on  defendant's  life,  covering  a 
passage  by  sea  to  England  and  return,  and  undertook  to  deliver 
same  to  the  defendant  at  Montreal  before  the  sailing  of  the 
SS.  Metagama,  due  to  sail  from  that  port  on  Jime  2nd,  1917, 
and  that  the  defendant  failed  to  carry  out  said  undertaking  or 
request.     In  his  evidence  the  defendant  was  asked : 

"Then  the  ground  on  which  you  contend  that  you  are  not  liable,  Mr. 
Taylor,  is  that  they  (plaintiffs)  undertook  to  have  the  policy  of  insurance 
in  Montreal  ready  for  you  on  the  2nd  of  June  ....  and  that  it  was 
not  there  T" 

He  answered,  "Yes." 

The  learned  judge  found  against  the  contention  that  the 
policy  was  to  be  delivered  to  the  defendant  in  Montreal,  but 
he  also  found  that  as  the  policy  had  not  actually  been  written 
earlier  than  the  4th  of  June,  whereas  the  defendant  sailed  on  the 
Metagama  on  the  2nd  of  June,  the  defendant's  instructions  to 
plaintiff  had  not  been  carried  out,  and  defendant  was  therefore 
freed  from  any  obligation  to  pay  the  premium,  notwithstanding 
the  fact  that  the  policy  when  written  covered  the  risk  on  and 
after  the  2nd  of  June.  I  have  read  the  evidence,  and  have  con- 
sidered all  the  circumstances  with  care,  and  I  am  forced  to 
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the  GODclusion  that  defeudant'a  iDstructiona  and  the  obligatioDS 
arising  thereout  vere  reasonably  carried  out  by  the  plaintiff. 
Moreover,  the  defendant  after  hia  arrival  in  England  received 
a  cablegram  from  the  plaintiff,  which  gave  him  notice  that 
the  policy  had  been  written,  and  as  it,  to  hia  knowledge,  covered 
the  round  trip,  I  think  an  obligation  waa  cast  upon  bim  to 
repudiate  the  policy  if  he  desired,  or  was  entitled  to  do  ao. 
■  M  the  matter  was  left,  a  liability  waa  undertaken  or  continued 
in  reliance  upon  a  request  which  was  not  withdrawn,  even  after 
notice  to  defendant  that  it  had  been  acted  upon  by  the  plaintiff. 
I  think  the  appeal  should  be  allowed. 


Mastin,  J.A.  :    In  my  opinion  the  learned  judge  hefow  has 
^  reached  the  right  conclusion,  and  therefore  the  appeal  should  be 
dismiaeed. 


KCPBILUFt, 


McPhillips,  J.A. :  In  my  opinion  the  appellant  has  failed 
to  establiah  that  the  judgment  appealed  from  is  wrong.  The 
case  is  one  really  of  fact,  and  the  learned  trial  judge  baa  found 
the  essential  facta  that  no  inaurance  was  placed  in  the  terms 
of  the  application;  there  is  no  evidence  of  any  acceptance  of 
the  riak  in  a  reasonable  time,  as  applied  to  the  circumstances: 
the  respondent  was  on  bia  ship  at  the  port  of  Montreal  on  the 
night  of  the  1st  of  June,  1917,  the  ship  leaving  its  moorings 
early  in  the  morning  of  the  2nd  of  June,  1917,  for  England, 
and  at  that  time  there  was  no  insurance  existent,  and  not  until 
the  4tb  of  June,  1917,  was  the  policy  written  up,  and  then  only 
following  instructions  by  telegram  from  the  appellant  to  the 
Law  Union  &  Rock  Insurance  Company,  The  application  for 
the  accident  insurance,  given  by  the  respondent  to  the  insurance 
company,  was  dated  in  May,  1917,  and  had  thereon  the 
following : 

"Thia  insurance  to  be  in  force  for  four  montha  from  nom  standard  time 
of  tbe  2nd  of  June,  1917,  or  from  whichever  date  I  ahall  sail  from  Canada 
or  the  Unit«d  States  to  England," 

filled  up  upon  a  printed  form  of  the  inaurance  company,  and 
had  as  a  foot-note,  in  typewriting,  the  following: 

"Policy  only  to  be  written  subject  to  my  lailing  on  above  or  other 
suitable  dat«.  Advice  to  be  given  D.  G.  Brown  accordingly.  This  policy 
to  apply  if  I  aail  for  England  on  any  other  Bt«anier  line  or  route." 
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'  Now,  it  would  appear  upon  the  evidence  that  the  respondent 
understood,  in  fact  he  etatee  that  it  was  so  agreed  with  him 
by  the  appellant,  that  the  policy  of  insurance  would  be  forth- 
coming and  delivered  to  him  with  the  passport,  also  being  pro* 
cured  for  him  at  Montreal,  at  the  office  of  the  Canadian  Pacific 
Railway  Company.  The  passport  was  delivered-  but  no  policy 
of  insurance.  The  explanation  of  this  fact  arises  and  is  com- 
pletely explainable  when  it  is  seen  that  the  appellant,  appar- 
ently without  authority  at  all  from  the  respondent,  undertook 
to  advise  the  insurance  company,  under  date  the  29th  of  May, 
1917,  when  sending  on  the  application  to  the  insurance  com- 
pany, '^that  upon  a  receipt  of  a  wire  from  us  you  will  have  the 
policy  written  and  forwarded  here  for  delivery.'^  This  was  an 
unauthorized  departure  from  the  terms  of  the  application,  and 
was  not  carrying  out  the  agreement  as  between  the  respondent 
and  the  appellant.  Nor  is  there  any  evidence  that  the  insurance 
company  on  its  part  acted  upon  the  application  or  accepted  the 
risk,  as  and  '^from  noon  standard  time  of  the  2nd  of  June, 
1917."  Then  it  was  not  until  the  4th  of  June,  1917,  that  the 
appellant  wired  the  insurance  company  in  the  following  terms: 

'Tleaae  forward  poUcies  [other  aaraee  at  weU'as  the  defendant's  are 
mentioned]  Taylor  dating  .same  from  Jime  second  four  months  parties 
sailed  yesterday  from  Montreal." 

As  a  matter  of  fact  the  ship  had  sailed  two  days  before, 
namely,  on  the  2nd  of  June,  1917,  and  then  and  not  till  then  is  >«c^HiLLtF», 
the  policy  written  up  ante^lating  same  to  the  2nd  of  June,  1917. 
A  natural  query  at  once  arises  in  one's  mind,  what  would  have 
been  the  position  of  affairs  had  the  ship  gone  down  before  the 
writing  of  the  policy  or  the  delivery  of  the  same  ?  This  much 
at  any  rate  is  clear,  that  the  respondent  was  uninsured  at  the 
time  df  his  departure  upon  board  the  ship  on  the  2nd  of  June, 
1917,  the  failure  to  effect  the  insurance  was  the  failure  of  the 
appellant.  That  being  the  fact,  it  is  idle  for  the  appellant  to 
contend  that  its  position  in  law  is  that  of  agency  only,  and 
that  it  discharged  its  duty  in  the  matter  by  forwarding  the 
application  for  insurance,  and  that  it  should  not  be  answerable 
for  the  insurance  company's  delay  or  non-acceptance  of  the 
risk  within  a  reasonable  time,  the  interposition  of  the  appellant 
staying  the  hand  of  the  insurance  company,  and  an  unauthorized 
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ioterpoflitioQ  renders  it  impossible  in  law  for  tbe  appellint  to 
recovOT  the  premium  from  the  respondent.  The  Bituati(m 
would  clearly  appear  to  bare  been,  upon  the  facts  as  disclosed 

the  evidence,  that  when  tbe  respcndent  went  aboard  his  ship 
at  Montreal  he  was  uninsured  b;  tbe  Law  Union  &  Bock 
Insurance  Company.  If  it  was  otherwise,  and  the  respondent 
was  in  fact  insured,  tbe  ctHnpanj  having  accepted  tbe  risk, 
-  there  has  been  failure  to  prove  any  such  case.  It  mi^t  be  that 
the  respondent  would  be  liable  for  the  premium  bad  such  a  case 
been  established,  but  I  do  not  go  the  length  of  so  deciding  (see 
General  Accident  Insurance  Corporation  v.  Cronk  (1901),  17 
T.L.R.  233),  in  that  it  is  apparent  in  the  present  case  special 
instructions  were  given  to  the  appellant  calling  for  the  delivery 
of  the  policy  in  Montreal  to  tbe  respondent,  which  instructions 
the  appellant  failed  to  carry  out,  the  result  being  that  tbe 
respondent  bad  to  place  other  insurance. 

Tbe  learned  counsel  for  tbe  appellant  relied  upon  Roberta  v. 
Security  Co.  (1896),  66  L.J.,  Q.B.  119;  (1897),  1  Q.B.  111. 
This  case  was  referred  to  by  their  Lordships  of  tbe  Privy 
Council  in  Equitable  Fire  and  Accident  Office  v.  The  Ching  Wo 
Ifong  (1906),  76  L.J.,  P.C.  81.  Lord  Davey  at  p.  33  saying: 

"The  lemmed  counsel  for  the  appellant  eompan}'  cit«d  and  relied  on  a 
deciaion  of  tbe  Court  ot  Appeal  in  England  in  Robert*  v.  Security  Co. 
(1806),  68  LJ.,  Q.B.  110;  (ItiOTK  1  Q.B.  111.  It  is  enough  for  tbeir 
HCPHiLLiFa,  lordships  to  buj  that  the  words  of  the  instrument  in  that  case  were 
1,A.  dlfTerent  from  those  which  their  Lordships  have  to  construe,  and  they 
are  relieved  froin  uying  nhether  they  would  otherwise  have  been  prepared 
to  follow  it." 

Tbe  position  imquestionably  was  that  there  was  no  insurance 
proved  to  have  been  placed  at  the  time  of  the  respondent's  sail- 
ing, there  was  no  concluded  contract,  and  tbe  premium  not 
having  been  paid  by  tbe  appellant,  it  is  very  questionable  indeed 
whether,  even  on  the  policy  issued,  a  claim  could  have  been 
enforced  if  a  claim  had  arisen,  and  upon  this  point  it  is  to  be 
remembered  tbe  respondent  was  willing  to  pay  the  premium  to 
the  appellant  at  Vancouver,  and  it  is  a  matter  for  remark  that 
the  premium  tbe  appellant  sues  the  respondent  for  was  not  paid 
until  October,  1917,  althon^  the  appellant  stated  that  it  bad 
been  paid  in  the  letter  of  tbe  appellant  of  July  16tb,  1917. 
The  insurance  was  only  for  four  months,  and  tbe  premium  was 
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not  paid  until  after  its  expiry.  The  fact  that  the  premium  was 
charged  to  the  appellant  cannot  be  deemed  to  have  been  payment, 
nor  can  the  later  payment  be  deemed  a  payment  for  and  on 
accoimt  of  the  respondent  or  constitute  legal  liability  on  the 
respondent.  The  want  of  a  concluded  contract  was  the  fault 
of  the  appellant,  in  ^withholding  action  upon  the  part  of  the 
insurance  company  against  express  instructions,  a  negligent  act 
and  alone  suffices  to  disentitle  the  enforcement  of  the  claim  for 
the  premium.  Upon  a  review  of  all  the  facts,  it  is  highly 
unreasonable  to  suppose  that  the  respondent  would  have  gone 
upon  a  hazardous  journey,  the  risk  of  submarines  and  into  the 
war  zone,  with  such  indefiniteness  of  understanding  as  to  insur- 
ance as  contended  for  by  the  appellant,  and  the  conduct  of  the 
respondent  throughout  was  the  conduct  which  one  would  expect 
of  one  who  from  the  outset  of  the  negotiations  was  at  all  times 
anxious  to  eSect  a  concluded  contract  and  his  every  eflFort  was 
to  that  end,  only  to  bo  disappointed  and  harassed  at  the  eleventh 
hour  in  Montreal  and  to  be  without  the  insurance  he  had  so 
carefully  arranged  for.  The  conclusionr,  upon  the  facts,  can  ^^^  j^J^"* 
only  be  a  conclusion  in  complete  accord  with  the  learned  trial 
judge;  the  case  is  not  one  in  which  the  appellant  has  discharged 
the  onus  always  resting  on  the  appellant,  of  demonstrating  that 
the  judgment  is  wrong  (Coghlan  v.  Cumberland  (1898),  1  Ch. 
704;  Lodge  Holes  Colliery  Co,,  Lint.  v.  Wednesbury  Corporation 
(1908),  77  L.J,,  K.B.  847  at  p.  849,  and  Anglin,  J.  in  Union 
Bank  of  Canada  v.  McHvgh  (1911),  44  S.C.R.  473  at  p.  492). 
I  would  dismiss  the  appeal. 

Appeal  dismissed,  Macdonald,  C,J,A.  dissenting. 

Solicitors  for  appellant :   Tupper  &  Bull, 
Solicitors  for  respondent :  Martin  £  Johnson, 
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ISITT  AND  ISITT  v.  GRAND  TRUNK  PACIFIC 

RAILWAY  COMPANY. 

Treapaaa — Entering  upon  landM  and  taking  gravel — AeMimptian  of  consent 

of  oumer—RM.C.  1906,  Cap.  57,  8eo.  180. 
Caste — Payment  into  Court — Payment   in  not   pleaded — Leave   to  amend 

defence  at  trial. 

In  an  action  for  damages  against  a  railway  Company  for  entering  upon 
land  and  removing  gravel  for  grading  purposes,  the  trial  judge  found 
that  there  was  at  least  a  tentative  arrangement  whereby  the  Oompimy 
proceeded  as  they  did;  that  it  did  not  ignore  the  plaintiffs  nof 
defiantly  or  contemptuously  enter  upon  their  lands,  and  was  reasonably 
justified  in  assuming  it  had  the  consent  of  the  plaintiffs  or  at  any 
rate  that  there  would  he  little  or  no  difficulty  in  making  a  satisfactory 
adjustment  of  the  price  to  be  paid  for  the  gravel  removed.  He  held 
that  there  was  no  trespass  and  that  the  proper  basis  for  compensation 
was  the  value  to  the  seller  of  the  property  in  its  actual  condition  at 
the  time  the  gravel  was  taken  with  all  its  existing  advantages  and 
with  all  its  possibilitiiM,  excluding  any  advantage  due  to  the  carrying 
out  of  the  scheme  for  which  the  gravel  was  taken,  applying  the  rule 
in  Cedar  Rapids  Manufacturing  Co.  v.  Laooste  (1914),  A.C.  569;  83 
L.J.,  P.C.  162. 

Held,  on  appeal,  per  Maodonald,  C.J.A.  and  Martin,  J.A.,  that  the  appeal 
should  be  dismissed. 

Per  McPhillips  and  Ebertb,  JJ.A.:  That  the  assessment  of  damages  was 
based  on  a  wrong  principle  and  there  should  be  a  new  trial. 

The  defendant  made  a  payment  into  Court  in  satisfaction  of  the  plaintiffs' 
claim,  of  which  notice  was  given  the  plaintiffs,  but  did  not  amend  its 
defence  accordingly.  Leave  was  given  to  amend  at  the  commencement 
of  the  trial  and  the  trial  proceeded.  On  judgment  being  given  for  less 
than  the  amount  paid  into  Court,  the  learned  judge  gave  the  plaintiff 
the  costs  up  to  the  application  for  leave  to  amend  the  defence,  and  the 
defendant  the  costs  subsequent  thereto. 

Held,  on  appeal,  per  Macdonald,  C.J.A.  and  Martin,  J.A.,  that  a  proper 
order  had  been  made  as  to  costs. 

The  Court  being  equally  divided,  the  appeal  was  dismissed. 

A  PPEAL  from  the  decision  of  Moebison,  J.  in  an  action  for 
damages  owing  to  the  removal  of  gravel  by  the  defendant  Com- 
pany from  certain  lands  in  the  Cariboo  district  on  the  line  of 
the  Grand  Trunk  Pacific,  about  60  miles  east  of  Prince  (Jeorge. 
Tried  at  Vancouver  on  the  27th,  28th  and  29th  of  September, 
1917,   and  the  7th   of  February,   1918.      The  land  in  ques- 
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tion  was  held  by  the  plaintiffs  subject  to  a  right  of  way  of  '^o»"^'^>  J* 
the  defendant  Company  across  a  portion  thereof.   The  Company       1919 
required  gravel  for  grading  purposes,  and  the  plaintiffs  com-  March  1,28. 
plain  that  its  servants  entered  on  their  land  and  took  away, 
without  leave  or  licence,  850,100  cubic  yards  of  gravel-      The 
plaintiff,  who  lives  in  England,  was  represented  in  British 
Columbia  by  one  E.  T.  Flower,  of  Fort  George.      There  was 
evidence  of  the  train-master  of  the  defendant  Company  endeav-       ism 
ouring  to  arrange  with  Flower  for  the  taking  of  the  gravel,  and     gbIwd 
as  to  what  should  be  paid  for  it,  but  it  is  admitted  no  arrange-     Tbunk 
ment  was  arrived  at  as  Flower  decided  that  he  had  no  authority     Rr.  CV). 
to  enter  into  any  such  arrangement.      Flower,  however,  had 
knowledge  of  the  gravel  being  taken  and  made  no  protest     The 
plaintiffs  claimed  10  cents  a  yard  for  the  gravel  taken,  i,e.j 
$35,100.      The  defendant  Company  paid  into  Court  $1,000 
in  satisfaction  of  the  plaintiffs'  claim  without  admitting  liability. 

Sir  C.  H.  Tupper,  K.C.,  for  plaintiffs. 

A.  H.  MacNeill,  K,C,  (Tiffin,  with  him),  for  defendant. 

Ist  March,   1918. 

MoBRisoN,  J. :  The  land  upon  which  the  defendant  Company 
is  alleged  to  have  trespassed,  is  situate  in  or  near  the  townsite 
of  Prince  George.  It  is  described  as  lot  2400,  Cariboo  district, 
and  is  owned  by  Mrs.  Isitt,  the  wife  of  the  other  plaintiff.  She 
purchased  it  from  Mrs.  Hammond,  the  wife  of  George  Jt  Ham- 
mond, who  it  seems  was  dealing  extensively  in  selling  lots  in 
the  Fort  George  townsite  at  the  times  material  to  the  issues 
herein. 

The  defendant  Company  was  then  constructing  its  main 
transcontinental  line  through  this  part  of  the  Province,  and  mobbison,  j. 
indeed  had  a  right  of  way  through  this  particular  lot,  which,  I 
gather,  is  a  bench  of  gravel.  In  fact,  the  whole  of  Prince 
George  townsite  and  vicinity,  as  it  appears  from  the  evidence 
in  the  case,*  seems  to  be  an  extensive  gravel  deposit.  There  is 
no  shortage  of  gravel  thereabouts.  Were  it  not  for  a  slight 
inconvenience  and  not  much  extra  expense,  the  defendant  need 
not  have  troubled  about  entering  upon  this  abutting  gravel  heap 
of  the  plaintiffs  at  all.    However  that  may  be,  along  in  the  spring 
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woBBisoit,  J.  of  1914  the  defendantB  put  a  steam-Bhovel  npon  its  right  of  way 

1918        tbrongh  the  lot  in  question  and  b^an  removing  material  from  it^ 

Mareh  1  23  '^'"'^  property.      At  that  time  a  Mr.  Flower  was  the  plaintiffs' 

—accredited  agent  at  Prince  George,   and  visited  the  propertr 

^TmLiI'    ^lii'e  '^6  steam-shovel  was  thus  operating.      When  the  defend- 

ant   had    finished   on    its   own   property,   its    train-master   on 

_the  Pacific  Division,  Mr,  Halfpenny,  interviewed  Mr.  Flower 
about  taking  gravel  from  the  plaintiffs'  portion  of  lot  2400. 
its  shovel  already  being  nearby,  stating  that  the  defendant 
would  either  exchange  other  property  it  had  in  Prince  George 
or  pay  by  the  yard  or  acre.  Some  four  acres  would  be  the 
extent  of  land  desired.  Mr.  Flower  told  him  he  had  no  anthority 
to  carry  out  anything  of  that  sort,  but  it  seems  he  did  not  pro- 
test or  object.  I  am  satisfied  that  the  matter  was  fully  die- 
cussed  and  understood  between  them,  and  that  tbe  poiitt  of 
difference,  if  any,  was  as  to  the  quantities  and  price.  The 
defendant  started  in  to  take  gravel  from  the  plaintiffs'  part 
of  the  lot.  Mr.  Flower  saw  them  at  work,  and  apparently 
made  neither  protest  nor  demand  upon  them  to  quit.  This 
would  be  in  July,  1914,  On  the  26th  of  August  following. 
Mr.  Flower  wrote  as  follows  to  Mr.  Halfpenny:  "'I  have 
noticed  that  the  steam-shovel  has  now  ceased  working  at  '2400,' 
so  will  you  be  good  enough  to  a<lvi9e  me  of  the  amount  of  gravel 
that  has  been  taken  therefrom."  This  letter  was  written  by 
■,  him  on  behalf  of  the  London  &  Fort  George  Land  Co.,  Ltd. 
On  the  2eth  of  September,  Mr.  Flower  again  wrote  inquiring 
as  to  the  amount  of  gravel  taken.  This  letter  likewise  was 
written  on  behalf  of  the  London  &  Fort  George  Land  Co.,  Ltd., 
of  which  apparently  Mr.  Frank  Isitt,  the  husband  of  the  other 
plaintiff  herein,  was  manager.  Mr.  Isitt  was  at  this  time  in 
British  Columbia.  Then  ensued  correspondence  between  the 
defendant  and  its  solicitor  and  the  solicitors  for  the  plaintiffs, 
the  outcome  being  this  suit. 

The  plaintiffs  are  claiming  damages  for  defendant's  tres- 
passing npon  this  land  and  taking  away  their  gravel. 

Under  section  180  of  the  Railway  Act  of  Canada,  R,S.C. 
1906,  Cap.  37,  the  defendant,  in  case  it  was  not  able  to  agree 
with  the  plaintiffs  about  the  matter  and  upon  the  observance  of 
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certain  statutory  requirements  by  them,  is  empowered  to  enter  Moaaisoy,  j. 
upon  the  lands  of  the  plaintiffs  and  to  take  away  such  quantities       igig 
of  the  plaintiffs'  gravel  soil  as  may  be  necessary  for  die  purposes  March  i,  23. 
of  its  undertaking. 

Having  regard  to  all  the  circumstances  peculiar  to  this  par- 
ticular case,  I  find  that  at  the  time  the  defendant  entered  upon 
the  plaintiffs'  land  there  was,  in  the  words  of  the  Act,  no  dis- 
agreement as  to  the  purchase  of  the  property.  That  there  was 
at  least  a  tentative  arrangement  whereby  the  defendant  pro- 
ceeded as  .it  did.  That  the  defendant  did  not  ignore  the 
plaintiffs;  nor  did  it  defiantly  or  contemptuously  enter  upon 
their  land.  That  having  regard  to  the  antecedent  transactions 
respecting  this  property,  and  the  importance  to  land  speculators 
of  the  advent  of  the  defendant  railway  traversing  this  locality, 
I  am  of  opinion  that  the  defendant,  under  all  the  circumstances, 
was  reasonably  justified  in  assuming  it  had  the  consent  of 
the  plaintiffs,  or  at  any  rate  that  there  would  be  little  or  no 
difficulty  in  reaching  a  satisfactory  adjustment  of  the  price  to 
be  paid  for  the  soil  removed.  I  find,  therefore,  that  in  law 
the  defendant  did  not  commit  trespass,  and  that  that  phase  of 
the  plaintiffs'  claim  fails — Be  Ruttan  and  Dreifus  and  Canadian 
Northern  R.W.  Co.  (1906),  12  O.L.R.  187. 

I  think  the  cases  of  Hanley  v.  Toronto,  Hamilton  and 
Buffalo  R.W.  Co.  (1906),  11  O.L.R.  91,  and  Wicher  v.  The 
Canadian  Pacific  Railway  Co.  (1906),  16  Man.  L.R.  343,  cited  ^°'^*^^^"'- 
by  Sir  Charles  Tupper,  are  distinguishable.  In  the  former  case ' 
the  owner  was  entirely  ignored  by  the  company,  who  did  not 
take  any  of  the  owner's  land  entered  upon,  for  the  purposes  of 
the  company.  In  the  latter  case  the  company  also  ignore<l 
the  owner  and  defiantly  and  without  regard  to  him  proceeded 
to  help  itself. 

Then,  in  working  out  the  price  to  be  placed  upon  the  quan- 
tities of  soil  removed,  I  accept  the  evidence  advanced  on  behalf 
of  the  defendant  as  to  the  quality. 

The  evidence  of  Mr.  F.  P.  Burden,  land  surveyor,  shews 
the  area  taken  to  be  4.55  acres.  Mr.  Bissell,  right  of  way  agent 
of  the  defendant  Company,  bought  in  September,  1914,  18.07 
acres  through  this  lot  2400  from  Mrs.  Margaret  Hammond  for 
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^-  $166  per  acre.      Applying  the  rale  in  the  case  of  Cedar  Bapids 
me       Manufacturing  Co.  v.  Lacotte  (Idlt),  A.C.  569 ;   83  L.J..  P.C. 
Maroh  1,23.  ^^^<   ^  ^^^  ^^"t  the  plaintifFB  are  entitled   to  judgment  for 
'-^  $755.30. 


23rd  H&rch,  I91B. 
MoRBiBos,  J.:  During  the  trial  hereof,  I  took  it  that  the 
"real  contest  turned,  first,  on  whether  there  had  been  trespass 
committed  by  the  defendant;  and  then  on  a  struggle  for  sub- 
stantial damages  consequent  thereupon.  I  was  clearly  of 
opinion  that  there  had  been  no  trespass  as  claimed:  I  foim<i 
it  a  matter  of  comparative  ease  to  determine  the  amount  to 
which  the  plaintiffs  were  entitled,  which  wa>i  less  than  the  sum 
paid  into  Court  by  the  defendant,  purporting  to  be  pursuant  to 
an  order  previously  made.  The  defendant,  however,  had  not 
accordingly  amended  its  defence,  pleading  this  payment  in. 
The  plaintiffs'  solicitors  were  not  ignorant  of  what  had  been 
done,  but  stood  on  what  they  contend  was  their  right  and  duty, 
and  ignored  this  payment  in,  owing  to  the  omission  from  the 
pleadings  of  such  a  defence.  The  particular  question  now  aris- 
ing on  the  settlement  of  the  order  for  judgment  is,  whether  the 
payment  in  should  have  been  formally  pleaded,  and  if  so,  whether 
the  requisite  leave  to  so  amend  had  been  given  at  the  trial, 
ily  intention  eertainly  was  to  have  allowed  the  amendments 
referred  to  in  argimient  of  counsel  and  to  put  the  pleadings  in 
'  proper  shape  in  all  respects,  having  regard  to  the  subject-matter 
of  the  suit,  to  the  end  that  all  issues  involved  would  be  adjudi- 
cated upon  as  far  as  the  trial  Court  had  proper  power.  I  think 
I  did  80.  The  plaintiffs'  counsel,  in  my  opinion,  proceeded  on 
that  footing,  and  had  they  succeeded  on  their  plea  of  trespass, 
and  had  been  awarded  the  couimeiisurate  amount  of  damages 
thereupon,  the  question  as  to  whether  payment  in  bad  been 
formally  pleaded  or  whether  leave  had  been  given  or  not,  would 
not  have  seriously  arisen.  In  short,  chances  were  taken  on  the 
outcome  of  the  trial,  to  say  the  least.  Were  it  not  for  the  cloee. 
strong  argument  put  up  by  Mr,  Alfred  BuU,  of  counsel  for  the 
plaintiffs,  I  ^ould  hav*  thou^t  there  conld  be  no  doubt  as  to 
the  meaning  of  what  happened  at  the  banning  of  the  trial  on 
this  aapect  of  the  case. 
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The  plaintiffs  are  entitled  to  the  costs  up  to  leave  to  amend  the  mobbibow,  j. 
defence  as  to  payment  and  otherwise,  which  leave  was  given  at       191  g 
the  commencement  of  the  trial.      The  defendant  having  sue-  March  1,23. 
ceeded  on  the  real  or  main  issue  before  me,  namely,  that  of 
trespass  or  no  trespass,  will  get  the  costs  subsequent  to  such 
amendments. 


OOUBTOF 
AFFEAX 


Oct.  1. 


From  this  decision  the'plaintiffs  appealed.  The  appeal  was 
argued  at  Vancouver  on  the  18th  and  19th  of  April,  1918, 
before  Macdonald,  C. J.A.,  Mabtin,  McPhillips  and  Eberts^ 
JJ.A. 

Sir  C.  H.  Tupper,  K.C,  for  appellants:  Op  the  evidence 
it  should  have  been  found  there  was  a  trespass  in  this  case.  If 
the  trial  judge  was  right,  there  are  no  damages  as  there  was  no 
trespass:  see  Last  Chance  Mining  Co,  v.  American  Bay 
Mining  Co.  (1904),  2  M.M.O.  160;  Joseph  Chew  Lumber 
and  dhingU  Manufacturing  Co.  v.  Howe  Sound  Timber  Co. 
(1913),  18  B.C.  312;  Adams  Powell  River  Co.  v,  Canadian 
Puget  Sound  Co.  (1914),  19  B.C.  573;  Yukon  Gold  Co.  v. 
Boyle  Concessions  (1916),  23  B.C.  108.  The  relations  between 
Flower  and  the  defendant  has  nothing  to  do  with  the  case,  as 
Flower  had  no  authority  whatever  to  deal  with  the  property 
for  the  plaintiffs.  They  took  the. gravel  in  July  and  August, 
1914,  and  from  April  to  August,  1915.  .  The  gravel  was  of  the 
best  quality  and  the  potentialities  are  to  be  considered,  and  we 
are  not  to  be  held  down  to  what  was  previously  paid  for  the 
property.  They  must  bear  the  consequences  of  a  trespass  under 
Armory  v.  Delamirie  (1722),  1  Str. '505.  The  case  of  Vezina 
V.  The  Queen  (1889),  17  S.C.R.  1,  only  applies  to  a  right  of 
way,  and  Ha  Ha  Bay  B.  Co.  v.  Larouche  (1913),  10  D.L.R. 
388,  is  a  case  of  expropriation.  We  say  they  cotnmitted  a 
wilful  trespass.  On  the  question  of  trespass  see  Hanley  v. 
Toronto,  Hamilton  and  Buffalo  B.W.  Co.  (1905),  11  O.L.R. 
91.  On  the  question  of  the  different  kinds  of  damages  see 
Halsbury's  Laws  of  England,  Vol.  10,  pp.  306-7;  Saunby  v. 
City  of  London  Water  Commissioners  and  City  of  London 
(1905),  75  L.J.,  P.C.  25  at  p.  27.  As  to  the  right  of  the 
plaintiff  to  have  the  chances  of  profits  considered  see  Chaplin 
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'-v.  Hicka  (1911),  2  K.B.  786;    The  "Mediana"  (1900),  A.C. 

10,8  113 ;  Fraser  v.  FraserviUe  (City  of)  (1917),  A.C.  187  at  p.  194; 
March  I  23.^"  ^^  Lucas  <£  Chesterfield  Qaa  and  Water  Board  (1909),  1 
K.B.  16.      The  difference  between  expropriation  cases  and  the 


trrti^    preBsnt  one  is  that  here  possibilitiea  and  potentiatitiea  must  be 

I'onsidered.    .  On  the  question  of  trespass  and  the  estimation  of 

Oct.  1. 
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.  On  the  questio 
lamages  generally  see  Smyth  ■ 


Canadian  Pacific  B.W.  Co. 
(1908),  S  Can.  Ry.  Cas.  265;  Cedar  Rapids  Manufacturing 
Co.  V.  Lacoaie  (1914),  A.C.  569  at  p.  579;  Re  Buitan  and 
Dreifus  and  Canadian  Northern  R.W.  Co.  (1906),  12  O.L.R. 
■  187. 

Alfred  Bull,  on  the  same  side:  As  to  question  of  costs  upoo 
payment  into  Court  under  marginal  rule  255,  payment  may  be 
made  but  only  upon  leave  of  the  Court  after  defence  is  filed. 
This  is  a  matter  of  defence,  and  should  be  pleaded.  Rule  250 
has  not  been  complied  with:  see  Benning  v.  Ilford  Gas  Com- 
pany (1907),  2  K.B.  290.  The  payment  of  money  in  has  no 
effect  as  to  the  costs  when  it  is  not  pleaded.  The  plaintiffs  are 
entitled  to. general  coats  of  action  and  the  defendant  on  the 
issues  on  which  it  has  succeeded:  see  Wagstaffe  v.  Bentley 
Argummt  (1902),  1  K.B.  124;  Pourll  v.  Vickers,  Sons  &  Jtfoxim. 
lamiled  (1907),  1  K.B.  71.  As  to  the  difference  between, 
"event"  and  "issue"  see  Howell  v.  Bering  (1915),  1  K.B.  54. 

A.  H.  MacNeill,  K.C.,  for  respondent:  The  trial  judge  gave 
$756.30  and  he  took  as  a  basis  the  value  of  the  lots.  The  right 
of  way  of  the  railroad  ran  right  through  the  gravel-pit  The 
allowance  was  $166  an  acre,  and  the  former  owner  was  willing 
to  take  $100  an  acre  for  both  land  and  gravel.  The  evidence 
shews  Flower  was  acting  for  the  plaintiffs  and  there  was  no 
market  for  gravel  in  the  district.  There  is  no  authority  for 
the  suggestion  that  the  measure  of  damages  is  its  value  to  the 
taker  of  the  gravel. 

Tupper,  in  reply. 

lit  Ootober,  1918. 
Macoonald,  C. J.A.  :    \^'hethe^  this  case  be  regarded  a^  one 
KAODOBAui  of  trespass  or  ol  compensation  for  taking  the  gravel,  based  on 
6.J.*.       permission  bj  plaintiffs  to  defendant  to  take  it,  the  result  must, 
in  my  opinion,  be  the  same. 
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I  have  no  doubt  whatever  that  Mr.  Flower,  who  was,  in  my  ^Q'mson,  j. 
judgment,  agent  of  the  owner,  whether  plaintiffs  or  the  land  com-        igig 
pany,  assented  to  what  was  done  by  the  defendant.  Therefore  the  March  i,  23. 
defendant  was  not  without  excuse  for  taking  the  gravel.      It  is 
not  a  case  for  exemplary  or  punitive  damages,  and  if  I  am     appeal 


right  in  this,  then  the  question  wholly  turns  on  the  value  of 
the  property  taken  or  injuriously  affected.      Having  regard  to 


the  evidence  that  there  was  abundance  of  gravel  in  the  locality,  isrrr 

and  that  it  was  practically  worthless  as  a  commercial  commodity,  qrand 

it  cannot  be  said  that  the  learned  judge  was  wrong  in  his  con-  Tbuwk 

elusion  of  fact  on  the  question  of  compensation.     I  think  he  was  Rt.  Co. 

clearly  right,  and  would  therefore  affirm  his  judgment  on  the 

main  question. 

I 

Then  as  to  the  appeal  on  the  question  of  costs.      The  rules  maodowald 
of  Court  have  not  been  complied  with,  and  while  the  plaintiffs      ^-'-^ 
perhaps  were  not  prejudiced,  yet  the  practice  is  precise  and 
ought  to  be  strictly  followed. 

I  would  dismiss  the  appeal. 

Mabtin,  J. a.  :  There  is,  in  my  opinion,  no  good  reason  for 
interfering  with  the  view  taken  by  the  learned  trial  judge  as  to 
the  nature  of  the  trespass  and  the  damages  awarded,  which 
should  stand.  His  view  is  supported  by  The  King  v.  Nagle 
(1917),  17  Ex.  C.R.  88.  With  respect  to  the  payment  into 
Court  of  $4,000  after  defence  and  the  amendment  of  the  defence 
which  became  necessary  in  consequence  (how  can  payment  "be 
signified  in  the  defence"  as  required  by  rule  266  unless  the 
defence  included  the  "signification"  originally  or  was  amended  mabtin,  j.a. 
to  do  so  ?  Cf.  Archbold's  Q.B.  Practice,  Vol.  1,  pp.  343,  347 ; 
and  the  form  of  summons  in  Archibald's  Practice  at  Judges' 
Chambers,  2nd  Ed.,  120;  Wilson's  Judicature  Acts,  7th  Ed., 
224),  we  must  accept  the  learned  judge's  statement  that  he  had 
intended  to  allow  such  an  amendment,  that  he  thought  he  had 
done  SQ,  that  it  was  given  at  the  commencement  of  the  trial,  and 
that  the  trial  proceeded  on  that  assumption,  and  that  the 
plaintiffs  "took  chances"  on  its  decision  in  their  favour.  Such 
being  the  case,  I  can  only  say  that  his  direction  that  "the 
plaintiffs  are  entitled  to  the  costs  up  to  leave  to  amend  the 
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'-  defence  as  to  payment  in  and  otherwise"  is  the  proper  one  to 
leis       have  been  made.     It  follows  that  the  appeal  should  be  dismissed. 
March  1,23. 


MCPHQXipa, 


McPhillh's,  J.A.  :  The  action  was  one  for  trespass,  going 
upon  the  property  of  the  appellants  without  colour  of  ri^t  and 
taking  large  quantities  of  gravel  therefrom — gravel  of  the  class 
essential  in  the  top  dressing  or  final  ballasting  of  the  railway, 
not  the  ordinary  class  of  gravel  used  or  which  may  be  used  in 
the  first  stages  of  the  construction  of  the  road-bed.  Admittedly 
the  statutory  steps  were  not  taken  to  either  acquire  the  land, 
which  was  outside  of  the  right  of  way,  or  steps  to  acquire  the 
gravel,  in  pursuance  of  the  provisions  of  th«  Railway  Act  of 
Canada  (Cap.  37,  R.S.C.  1906,  Sec.  180).  The  respondent, 
in  my  opinion,  cannot  successfully  contend  that  there  was  any 
agreement  come  to  with  the  owners  for  the  acquirement  of 
either  the  gravel  or  the  land  in  which  it  was,  therefore  the  statu- 
tory steps  to  obtain  either  the  gravel  or  the  land  by  way  of 
expropriation  were  conditions  precedent  to  the  right  of  entry 
upon  the  lands.  Nevertheless  the  respondent  carried  railway 
tracks  to  the  land  in  question,  upon  which  the  gravel  was  situate, 
and  unauthorizedly  took  gravel  therefrom  in  large  quantities, 
T  do  not  think  it  necessary  to  canvass  or  call  attention  to  the 
evidence  in  detail,  but  I  am  clear  upon  the  point  that  what  the 
respondent  did  was  a  plain  act  of  trespass  and  done  with  the 
knowledge  that  it  was  an  imauthorized  entry  upon  and  inter- 
ference with  the  land  of  the  appellants,  for  which  the  appellants 
are  entitled  to  be  awarded  damages  on  the  footing  of  a  trespass 
committed,  without  coloiir  of  right.  Upon  this  point,  and  to 
make  it  clear  that  there  was  an  act  of  trespass,  it  is  only  neces- 
sary to  refer  to  one  portion  of  the  evidence  adduced  at  the  trial, 
although  there  is  other  and  cogent  evidence  which,  in  my 
opinion,  clearly  establishes  trespass.  Halpenny,  the  train- 
master of  the  respondent,  an  official  of  the  railway  and  in  con- 
trol or  charge  of  the  ballasting,  in  giving  evidence  upon  the  part 
of  the  defence,  when  under  cross-examination  said: 

"Did  you  [Halpenny)  aay  you  would  go  and  take  it  anywayl      No. 

"Did  you  in  fact  go  on  and  take  it  anyway  T     Yes. 

"And  you  got  no  permiasion  from  Mr.  Flower  T  (Mr.  Flower  had  act«d 
for  the  appellants  in  regard  to  their  property  intereBts  in  some  things. 
but  it  cannot  be  said  upon  the  evidence  that  there  was  any  authority  to 
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bind   the  appellants  and  this  cannot  be  sucoessfxilly   supported   by  the  mobbison,  j. 
respondent].     No.  ' 

**You  got  no  permission  from  him?    No."  ^^*® 

The  situation  in  law  unquestionably  is,  that  none  of  the  ^^^^  ^*  ^- 
statutory  steps  being  taken,  a  clear  trespass  took  place  and  the 
appellants  are  entitled  to  have  damages  assessed,  apart  from 
the  provisions  of  the  Railway  Act,  and  the  appellants  have  their 
ordinary  rigkt  of  action  for  trespass;  see  Saunby  v.  City  of 
London  Water  Commissioners  and  Vity  of  London  (1905),  75 
L.J.,  P.O.  25;  Champion  &  White  v.  City  of  Va/ncouver 
(1918),  1  W.W.R.  216;  Idington,  J.  at  pp.  220,  221;  Duff, 
J.  at  p.  221.  The  language  of  Mr.  Justice  Idington  in  the 
Champion  &  White  case,  at  p.  220,  is  peculiarly  fitting  to  the 
facts  of  the  present  case.     He  said : 

"I  think  the  course  of  the  respondent  in  disregarding  all  the  express  and 
implied  obligations  resting  upon  it  in  the  premises,  was  quite  as  lawless 
as  that  of  the  City  of  London  in  the  Saunby  case  (1905),  75  L.J.,  P.C.  25; 
(1906),  A.C.  110,  or  of  the  parties  condemned  for  their  action  in  proceeding 
without  filing  plans  and  duly  expropriating  in  the  West  Parkdale  case,  12 
App.  Cas.  602;  56  L.J.,  P.C.  66,  in  hoth  of  which  cases  the  necessity  for 
duly  proceeding  according  to  law  was  maintained  by  the  Judicial  Com- 
mittee of  the  PriTy  Council.  These  cases  seem  to  me,  without  going 
further,  to  maintain  the  appellants'  right  to  proceed  herein  to  protect 
their  rights." 

Exemplary  damages  may  fittingly  be  assessed  in  a  case  such 
as  the  present  one  (see  Halsbury's  Laws  of  England,  Vol.  10, 
at  pp.  306,  307,  308,  and  Vol.  27,  pp.  358-9).  The  principle  MOPHiLLini, 
upon  which  damages  may  be  rightly  assessed  was  considered  by 
the  Lord  Chancellor  (the  Earl  of  Halsbury,  L.C.)  in  The 
'Mediana"  (1900),  A.C.  113  at  pp.  116-8, 

Here  the  cofatention  is  that  the  land  is  of  little  value;  the 
gravel  is  without  a  market  value,  in  fact  that  the  respondent 
can  proceed  in  a  high-handed  manner  and  they  say,  in  effect, 
*^well  you  have  suffered  little  or  no  damage,"  and  the  damages 
are  to  be  assessed  upon  the  basis  of  a  depressed  market  value 
for  the  land  and  no  market  value  for  the  gravel.  That  I  do 
not  consider  to  be  the  law,  and  I  would  refer,  upon  this  point, 
to  the  trenchant  exposition  of  the  law  that  governs,  given  by 
Mr.  Justice  Duff  in  Lamb  v.  Kincaid  (1907),  38  S.C.R.  616 
at  pp,  539,  540.  With  great  respect  to  the  learned  trial  judge, 
I  cannot  agree  that  the  damages  have  been  assessed  upon  a  true 
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basis,  upon; the  contention  of  the  respondent — the  value  of  the 
land  alone — at  an  absurd  temporarily  depressed  market  value. 
The  damages  should  have  been  at  the  very  least  $1,000,  and 
upon  the  basis  even  of  the  saving  to  the  respondent  in  using 
the  gravel  of  the  appellants  as  against  gravel  of  its  own;  the 
saving  alone  in  cost  of  transportation  is  proved  to  be  $5,400, 
and  there  has  been  wholly  ignored  the  reasonable  potential  value 
both  of  the  land  and  gravel.  The  Lord  Chancellor  (Lord  Buck- 
master)  in  Fraser  v.  Fraserville  (City)  (1917),  86  L.J.,  P.C. 
91,  stated  the  principle  as  to  the  assessment  of  damages,  where 
lands  are  compulsorily  acquired,  and  the  rule  in  such  case  would 
be  more  restrictive  than  would  be  the  rule  which  should  be  fol- 
lowed when  the  facts  of  the  present  case  are  taken  into  con- 
sideration.    At  p.  94  we  find  him  saying : 

"The  principles  which  regulate  the  fixing  of  compensation  of  lands  com* 
pulsorily  acquired  have  been  the  subject  of  many  decisions,  and  among  the 
most  recent  are  those  of  Lucas  v.  Chesterfield  Oas  and  Water  Board,  In  re 
(1908),  77  L.J.,  K.B.  1009;  (1909),  1  K.B.  16;  Cedar  Rapids  Manufac- 
turing Co.  V.  Laooste  (1914),  83  L.J.,  P.O.  162;  (1914),  A.C.  569;  and 
Sidney  V.  North-Eastem  RailuHiy  (1914),  83  L.J.,  K.B.  1640;  (1914),  3 
K.B.  629.  The  principles  of  those  cases  are  carefully  and  correctly  con- 
sidered in  the  judgments,  the  subject  of  appeal,  and  the  substance  of  them 
is  this:  that  the  value  to  be  ascertained  is  the  value  to  the  seller  of  the 
property  in  its  actual  condition  at  the  time  of  expropriation,  with  all  it« 
existing  advantages  and  with  all  its  possibilities,  excluding  any  advantage 
due  to  the  carrying  out  of  the  scheme  for  which  the  property  is  compul- 
sorily acquired,  the  question  of  what  is  the  scheme  being  a  question  of  fact 
for  the  arbitrator  in  each  case.  It  is  this  that  the  Courts  have  found 
that  the  arbitrator  has  failed  to  do,  and  it  follows  that  his  award  cannot 
be  supported." 

Important  and  valuable  evidence  was  given  as  to  the  lands, 
the  value  of  the  gravel,  and  possibilities  reasonably  to  be 
expected,  and  surely  there  must  be  something  allowed  for  the 
early  development  of  the  country  consequent  upon  the  construc- 
tion of  a  transcontinental  line  of  railway,  unless  it  might  be  said 
that  the  undertaking  was  wholly  unwarranted,  but  the  history 
of  development  in  Canada  is  all  in  favour  of  at  least  reasonable 
increase  of  values.  There  must  be  "possibilities"  (Lord  Buck- 
master  in  the  Fraser  case  at  p.  94)  that  warrant  consideration, 
but  the  assessment  of  damages  as  arrived  at  in  the  present  case 
has  been  wholly  upon  a  wrong  principle  and  totally  inadequate. 
Lord  Dunedin  in  delivering  the  judgment  of  their  Lordships  of 
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the  Privy  Council  in  Odium  v.-  City  of  Vancouver  (4915-),  86  morbison,  j. 
L. J.,  P.O.  96,  said  at  pp.  97-8 :  *•'.•*.•,-  1»18 

*'In  other  words,  their  Lordships  agree  with Mr.  'J^&t^^  ^      h  i  oo 

Irving,  who  says,  *I  do  not  question  that  the  present  potential  value  Tntiaji^^^ * 

be  a  factor,  but  the  potential  values  may  be  too  remote  at  this  date  ^-'coubt  or 
enhance  the  value  of  the  land,  whicU  at  present  is  practically  unproductive.'  ''/Xftval 
These  observations  are,  in  their  Lordships'  opinion,  strictly  in  accordance      \ ,/ 
with  the  principles   laid   down   in   Cedar  Rapids   Manufacturing   Co,   v.      Oct.  1^.^ 
Laooste  (83  L.J.,  P.O.  162;    (1914),  A.C.  669)  already  cited."  z — 7.' 

In  my  opinion  the  assessment  of  damages  was   a   totally         ^      '  •. 
inadequate  assessment  of  damages,  firstly,  because  of  the  "law-      Grand 
less"  (Idington,  J.  in  Champion  dc  White  case,  p.  220)  conduct     pacipio 
of  the  respondent;    secondly,   because  upon  the  evidence  as     ^^'  ^^ 
adduced  the  amount  allowed  is  wholly  inadequate;    further, 
because  the   "possibilities"   and   "potential  value"  have  been  mcphzixips, 
ignored.     It  follows  that,  in  my  opinion,  there  must  be  a  new        ^'^' 
trial  or  a  reference  had  to  assess  the  damages  upon  a  proper 
principle. 

I  would  allow  the  appeal. 

Ebebts,  J. a.  :  I  would  allow  the  appeal.  ebbbts,  j.a. 

The  Court  being  equally  divided,  the  appeal 

was  dismissed. 

Solicitors  for  appellants :  Tupper  &  Bull. 
Solicitors  for  respondent:   Tifin  &  Alexander. 
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lifts'  ' '    ^™*'*''^ — Sheriff — Poundage  on   tcril   of  po»ie»»um — Writ   of  extoulioti— 
Rutn,  Appendix  U.  Sclyedule  <(J8) — Btyile  of  feet  to  iheriff. 
Ifoy.  A. 
'rT'  'Where  a  aheriff  has  executed  a  writ  o(  poueasion,  he  i»  entitled  to  poundage 

■    jiKLL  ^^  ^ii^  yeart;  rental  value  of  the  premiseB  to  which  poasesBion  u  given, 

NiCHOiis  which  is  the  "aura  made"  within  the  meaning  of  item  38  of  Schedule 

No.  i  of  Appendix  M.  to  tl^e  Suprema  Court  Rules,  1912. 

Appeal  by  the  sheriff  of  the  County  of  Victoria  from  the 
taxation  by  the  deputy  district  registrar  at  Victoria  of  the 
Sheriff's  bill  of  costs  and  charges  for  executing  a  writ  of  posses- 
sion. The  plaintiff  obtained  judgment  for  possession  of  lot 
441,  Victoria  City,  and  caused  a  writ  of  possession  to  be  issued 
to  the  Sheriff,  The  Sheriff  placed  the  plaintiff  in  possession, 
and  claimed  poundage  on  the  yearly  rental  value  of  the  premises. 
The  deputy  district  registrar  disallowed  the  claim  on  taxa- 
tion, and  the  Sheriff  appealed.  Argued  before  Morkiso.v,  J.  al 
Chambers  in  V^ictoria  on  the  23rd  of  September,  1918. 

Bulloch-Webster,  for  the  Sheriff:  This  is  an  application  for 
an  order  to  review  the  taxation  of  the  Sheriff's  bill  of  costs  and 
charges  as  to  one  item,  viz. :  the  poundage  claimed  on  the 
execution  of  the  writ  of  possession.  There  is  no  report  of 
the  question  having  been  decided  before  in  British  Columbia, 
and  it  is  of  importance  to  the  sheriffs.  There  is  no  definite 
provision  for  poundage  on  a  writ  of  possession  in  the  Schedule 
ArvumeDt  ^^'  *  "^  Appendix  M.  to  the  Supreme  Court  Rules,  1&12,  but 
if  it  can  be  established  that  a  writ  of  possession  is  a  writ  of 
execution,  it  is  submitted  that  poundage  is  payable  as  such 
under  item  38,  and  it  will  -only  remain  to  be  determined  what 
ia  the  "sura  made"  in  the  case  of  a  writ  of  possession.  Enforce- 
ment of  a  judgment  for  possession  of  land  is  provided  for  by 
marginal  rule  644,  and  marginal  rule  646  provides  that  upon 
any  judgment  or  order  for  the  recovery  of  land  and  costs,  there 
may  be  either  one  writ  or  separate  writs  of  execution  for  the 
recovery  of  possession  and  for  the  costs,  at  the  election  of  the 
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successful  party.     So  that  in  this  rule  the  term  "writ  of  execu-  J^^^^J^) 

tion"  is  used.  The  statute  of  3  Geo.  I.,  Cap.  15,  makes  provision       

for  the  payment  of  poundage  on  a  writ  of  possession  based  upon 

the  yearly  value  of  the  lands  to  which  possession  is  given,  and     ^^^'  ^ 


this  statute  is  in  force  in  British  Columbia  by  virtue  of  the  Btax 
English  Law  Act,  R.S.B.C.  1911,  Cap.  75,  consequently  ynj^^jj^ 
poundage  in  British  Columbia  is  payable  on  the  yearly  rental 
value  of  the  premises,  because  the  Act  of  3  Geo.  I.  is  not  from 
local  circumstances  inapplicable,  and  it  has  not  been  modified 
and  altered  by  legislation  having  the  force  of  law  in  British 
Columbia.  Poundage  is  claimed  on  $3,000,  which,  it  is  sub- 
mitted, is  the  yearly  rental  value  of  the  premises,  in  addition 
to  the  fees  which  Schedule  No.  4  specifically  allows. 

Alexis  Martin,  contra :  As  the  scale  of  fees  referred  to  makes 
no  provision  for  poundage  on  a  writ  of  possession,  none  is 
payable.  It  must  be  presumed  that  the  Lieutenant-Gbvemor  Argument 
in  Council,  acting  in  pursuance  of  the  power  conferred  by  the 
statute  to  make  rules  and  regulations  and  fix  a  tariff  of  fees, 
had  before  him  the  statute  of  3  Geo.  I.  referred  to,  and  not 
having  made  any  provision  for  poundage  on  a  writ  of  possession, 
none  is  payable.  In  any  event,  if  it  is  found  that  such  pound- 
age is  payable,  it  is  submitted  that  the  yearly  rental  value  of 
the  premises  in  question  does  not  exceed  $1,200. 

4th  NoTember,  1018. 

MoBBisoN,  J.:  The  question  submitted  to  me  as  arising  in 
this  application  is  as  to  whether  poundage  is  payable  on  a 
writ  of  possession.  I  find  that  the  ^^sum  made"  in  this  case 
is  the  percentage  on  the  yearly  rental  value  of  the  property  in 
respect  of  which  possession  is  given. 

The  writ  of  possession  is  equivalent  in  its  effect  to  an  execu-   Judgment 
tion  so  called. 

Under  all  the  circumstances  of  this  case,  I  think  the  yearly 
rental  value  should  be  fiixed  at  $1,800. 

The  costs  herein  will  follow  the  event. 

Order  accordingly. 
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J.  ESQUIMALT  AND  NANAIMO  RAILWAY  COMPAUy  v. 
^,  MoLELLAN  AND  WENBORK. 

Nov.  2.       Land* — Grant  from  Dominion — Portion*  thereof  excluded — Svbtequent  teatt 
of  eoal  righte — Action  for  treipatt  against  lei$ee — Onut  of  proof  a*  to 
***p™  **'  portion*  «as>tuded  from  grant — Attome]f-Oeneral  a  party — B.C.  8l*U. 
^  1884.  Cap.  H—B.8M.C.  1911,  Cap.  1S9. 

The  pUintiff  held  a  grant  from  the  Crown  through  th«  pArliament  of 
Caiuda,  for  a  tract  ol  laud  including  minerals  from  which  waa  excluded 
certain  portiona  thereof  that  had  previotulja  been  alienated  by  tbe 
Crown.      The  defendant   held   a  subsequent   lease  from  the  Crown 
Nanauio  through  the  Provincial  Government  of  a  portion  of  the  same  laodi, 

Rt.  Co.  claiming  that  the  lands  so  leased  vrere  a  portion  of  what  had  preriouslr 

_"■  been  alienated  and  were  not  included  in  tbe  plaintiff's  grant.     In  an 

action  for  trespass  the  tzial  judge  held  in  favour  of  the  plaintiff. 
Beld,  on  appe«l,  that  the  question  of  wh^ber  tbe  land  in  dispute  poMsd 
under  tbe  grant  to  the  plaintiff  was  one  of  fact,  and  the  onus  of  proof 
that  it  fell  within  the  portion  previously  alienated  Ilea  on  the  defend- 
ants, and  they  having  failed  in  this  the  appeal  should  be  dlsmiteed. 
Beld,  further,  that  the  Attomey-Oeneral  was  not  a  necessary  party  to  tht 

Per  MoPBnxiFS,  JA.:    Even  if  the  onus  were  on  the  plaintiff  it  has  been 
fully  discharged. 

Appeal  by  defendants  from  tbe  decision  of  Moekibon,  J.  in 
an  action  tried  by  him  at  Victoria  on  tbe  lltb  and  12th  of 
October,  1917,  to  set  aside  a  lease  granted  by  the  Crown  to  the 
defendants  under  the  Coal  and  Petroleum  Act  on  tbe  2nd  of 
July,  1914.  Under  an  Act  knovn  as  the  Settlement  Act  passed 
in  1883  (B.C.  State.  1884,  Cap.  14)  the  Province  granted  to 
Statement  the  Dominion  a  certain  tract  'of  land  to  aid  in  the  con- 
struction of  8  railway  from  Esquimalt  to  Nanaimo.  The 
lands  BO  granted  were  not  to  include  the  portion  thereof  that 
was  tlien  held  under  Crown  grant,  lease,  agreement  for  sale,  or 
other  alienation  from  the  Crown,  nor  was  it  to  include  Indian 
Reserves,  lands  reserved  for  school  purposes,  settlements,  nor 
Naval  or  Military  Reserves.  Tbe  grant  included  coal  and  the 
other  metals.  On  consideration  of  the  plaintiff  undertaking  to 
build  the  railway  the  Dominion  granted  said  lands  to  them  by 
way  of  subsidy.     The  defendant  McLellan  obtained  a  grant  of 
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the  surface  rights  of  a  portion  of  the  land  in  dispute  from  the  momwon,  j. 

plaintiff  and  later  concluding  that  the  land  in  question  had  been  J917 

reserved  for  school  purposes,  he  applied  to  the  Gk)vemment  for  a  ^^^  g. 

licence  to  prospect  for  coal,  which  was  granted  to  him  on  the  2nd 

of  July,  1912.    This  licence  was  renewed  in  the  following  year, 

when  McLellan  proceeded  to  prospect  for  and  recover  coal.     On  

the  2nd  of  July,  1914,  the  Government  granted  him  a  five-year  ^^^® 

lease  of  the  lands,  under  the  Coal  and  Petroleum  Act.      The      ^^'  ^' 

plaintiff  then  brought  this  action  for  a  declaration  that  the  esquimalt 

lease  to  the  defendant  is  void,  and  for  an  injunction.  ^^"^ 

Rt.  Co. 
Davis,  K.C.,  and  Harold  B.  Robertson,  for  plaintiff.  ^,  ^*- 

MCLiBXLAN 

Martm,  K.C.,  and  Casey,  for  defendants. 

2nd  November,  1917. 

MoBBiBON,  J. :  By  an  Act  of  the  Legislature  of  British 
Columbia  passed  in  the  year  1883,  intituled  An  Act  relating  to 
the  Island  Railway,  the  Graving  Dock,  and  Railway  Lands  of 
the  Province,  being  B.C.  Stats.  1884,  Cap.  14,  and  commonly 
called  the  Settlement  Act,  certain  lands  were  granted  to  the 
Dominion  Government  for  the  purpose  of  construction  and  to 
aid  in  the  construction  of  a  railway  between  Esquimalt  and 
Nanaimo  (section  3).  The  lands  so  granted  were  not  to  include 
any  that  were  then  held  under  Crown  grant,  lease,  agreement 
for  sale,  or  other  alienation  by  the  Crown,  nor  to  include  any  morrison,  j. 
Indian  Reserves  or  settlements,  nor  Naval  or  Military  Reserves 
(section  6).  Coal  was  enumerated  as  one  of  the  minerals 
included  in  the  grant.  The  railway  was  constructed  and  the 
contract  consummated. 

Jn  1912  the  Provincial  Government  purported  to  grant  to  the 
defendant  a  licence,  pursuant  to  the  Coal  and  Petroleum  Act, 
R.S.B.C.  1911,  Cap.  159,  to  prospect  for  coal,  etc.,  in  and  under 
portions  of  the  lands  alleged  to  have  been  granted  as  above,  and 
in  the  year  1913  they  purported  to  renew  this  licence.  The 
defendant  McLellan  thereupon  entered  upon  the  lands  covered 
by  his  licence  and  proceeded  to  prospect  for  and  to  recover  coal 
from  the  premises  claimed  under  the  grant  by  the  plaintiff. 

In  1914  the  Government  purported  to  grant  to  the  defendant 
a  lease  for  five  years  of  the  under-surf ace  rights  under  the  land  • 
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MOBBuoiT,  J.  covered  by  these  licencea.  The  plaintiff  now  seeks  a  dedara- 
jgj^  tioD  that  the  lease  so  issued  by  the  Crown  to  the  defendant 
Not.  2. 


McLellan  is  null  and  void  and  that  the  plaintiff  is  entitled  to 
-  the  land  covered  by  the  said  lease. 

In  limini  the  question  was  submitted  by  counsel  on  behalf 

of  the  defendant,  although  not  raised  on  the  pleadings,  that  the 

Court  should  be  assisted  by  the  Attorney-General  in  the  adjust- 
>nt  of  this  dispute  between  him  and  the  plaintiff.      That  the 


IBIB 
Oet.1 


EBQoncALT  proceedings  be  by  Petition  of  Right,  It  is  urged  that  as  all 
Nakajho  '^^  evidence  upon  which  I  must  rely  in  determining  the  issue 
Rt.  Od.  is  in  the  possession  of  the  Government,  the  defendants  are 
MoLdj-an  "nable  to  properly  defend  the  action,  the  Attorney-General  not 
being  a  party.  Mr.  Martin  urges  upon  me  the  plea  ad  mixeri- 
cordiam  that  inasmuch  aa  all  the  plaintiff  need  do  is  to  prove  a 
prima-facie  case,  the  defendants  will  be  helpless  under  the  bur- 
den then  shifted  upon  them.  Be  that  as  it  may,  it  must  be 
shewn  clearly  that  the  action  cannot  be  maintained  at  all  with- 
out the  intervention  of  the  Attorney-General :  Attomey-Oenerat 
V.  Pontypridd  Waterworks  Company  (1908).  1  Ch.  388.  The 
defendants  have  not  satisfied  me  on  that  point.  From  what 
plaintiff's  counsel  stated  in  open  Court  as  to  the  knowledge  of 
the  matters  in  issue  herein  by  the  Attorney-General,  and  which 
was  not  denied  by  the  defendants'  counsel,  then  also  present,  I 
assume  that  the  Attorney-General  is  advised  to  remain  aloof. 
'■  However  that  may  be,  and  notwithstanding  the  strong  argu- 
ment by  Mr.  Abbott,  I  am  bound  by  the  decision  of  the  Full 
Court  in  the  case  of  EsquimaU  and  Nanatmo  Railway  Co.  v, 
Fiddick  (1909),  14  B.C.  412. 

As  to  the  merits  of  the  case,  1  confess  I  have  very  little 
trouble  in  finding  that  the  lands  covered  by  the  lease  fall  within 
the  boundaries  described  in  the  statutory  grant,  and  that  they 
were  neither  alienated  nor  reserved  previously,  as  claimed  by 
the  defendants. 

In  my  opinion,  it  follows  that  the  Government  gave  the 
defendant  Mcl.,ellan  a  lease  of  lands  of  which  they  were  then 
not  the  owners. 

There  will  be  judgment  for  the  plaintiff  in  the  terms  of  the 
statement  of  claim. 
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From  this  decision  the  defendants  appealed.      The  appeal  >«o»w»ow,  j. 
was  argued  at  Vancouver  on  the  7th,  8th,  9th  and  10th  of  May,       1917 
1918,  before  Macdonald,   C.J.A.,  Mabtin,  Gallihbr,  Mo-     -^^^  2. 
Phillips  and  Ebebts,  J  J.  A.  


oouvr  or 

APPEAL 


MoLSLLAlf 


Martin,  K.C,  for  appellants:    Section  6  of  the  Settlement 
Act  provides  for  the  exceptions  from  the  deed,  and  we  say  the       1918 
land  in  question  was  withheld  from  what  was  included  in  the      Oct.  l. 
deed  under  that  section.     These  lands  were  previously  alienated 
by  the  Government  and  the  burden  is  on  them  to  shew  they  were       and 
not.     Land  that  was  alienated  and  fell  back  through  abandon-   ^y15o  ^ 

ment  does  not  go  to  the  Railway  but  to  the  Government.    When v, 

there  is  a  forfeiture  it  is  to  the  Crown :  see  The  Queen  v.  Demera 
(1894),  22  S.C.R.  482;  Farrell  v.  Fitch  and  Hazlewood 
(1912),  17  B.C.  507.  Our  lease  was  given  on  the  2nd  of  July, 
1914,  and  the  Crown  should  be  made*  a  party,  as  the  Crown  is 
interested:  see  Barclay  v.  Russell  (1797),  3  Ves.  423.  On  the 
question  of  parties  see  Hamelin  v.  Newton  (1918),  1  W.W.R. 
804.  As  to  what  alienation  means  see  Nelson  and  Fort  Shep- 
pard  Ry.  Co.  v.  Jerry  et  al.  (1897),  5  B.C.  396;  The  Queen 
v.  Victoria  Lumber  Co,,  ib.  288.  As  to  exceptions  from  the 
grant  see  Savill  Brothers,  Limited  v.  Bethell  (1902),  2  Ch.  523 
at  p.  530;  Halsbury's  Laws  of  England,  Vol.  10,  p.  471; 
Cooper  V.  Stuart  (1889),  14  App.  Cas.  286.  They  must  prove 
the  land  in  question  was  not  alienated  when  defendants  received 
their  licences. 

Davis,  K.C.,  for  respondent :  He  says  first,  there  is  no  action, 
as  the  Attorney-General  is  not  a  party ;  secondly,  that  we  have 
not  shewn  the  property  belongs  to  us.  We  have  a  statutory 
title  prior  to  theirs,  and  if  this  covers  the  ground,  the  lease  must 
be  void:  see  Victor  v.. Butler  (1901),  8  B.C.  100;  Attorney 
General  of  British  Columbia  v.  Attomey-Oeneral  of  Canada 
(1*906),  A.C.  552.  The  question  of  parties  does  not  arise  if 
we  have  a  good  title  to  the  land.  We  say  this  land  was  not 
excepted  from  the  grant,  so  that  the  law  of  exception  does  not 
apply.  I  will  assume  the  burden  is  on  us  to  shew  the  land  is 
not  in  the  exceptions.  All  the  block  reserved  in  July,  1873, 
being  a  reservation  for  the  Dominion  for  railway  purposes,  was 
reserved  up  to  the  Settlement  Act.     As  to  coal,  the  Coal  Pros- 
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MOBRi8oi»,j.  pecting  Act  of  1883  would  not  interfere,  as  coal  proapecting  is 

igj7       not  an  alienation,  and  with  relation  to  mining,  a  staking  under 

Nov  2       ^^y  ^^  *^®  mineral  Acts  is  not  an  alienation.      The  extent  of 

the  lands  alienated  are  set  out,      A  recital  in  the  document  is 

prima-facie  evidence  of  the  correctness  of  the  statement  therein : 

see  Attomey-Oeneral  for  Canada  v.  Giroux  (1916),  53  S.C.R. 

172   at   p.    192.       The   decision   in   this   case   being   entirelv 

iiotween  the  parties,  it  does  not  affect  the  Crown.     It  says  we 

EaqmnALT  ^^^  entitled  to  the  coal  and  the  Crown  is  not  interested:    see 

*"■>        Esquimau  and  Nanainw  Railway  Co.  v.  Fiddick  (1909),  14 

Rt.  Co.      B.C.  412  at  pp.  414-5 ;   Great  Eastern  Railway  Co.  v.  Ooldsmid 

McuixAN   (^884),  9  App.  Cas.  927  at  p.  941 ;  Alcock  v.  Cooke  (1829),  5 

Bing.  340. 

Harold  B.  Robertson,  on  the  same  side :  The  land  in  ques- 
tion is  within  the  block  granted  the  plaiatiff.  In  law  the  proof 
of  the  exceptions  lies  on  the  defence.  In  asserting  the  excep- 
tion the  onus  is  on  him:  see  Thibatdt  v.  Gibson  (1843),  12  M. 
&  W,  88.  As  to  exceptions  being  pleaded  see  Rtx  v.  James 
(1902),  1  KB.  540  at  p.  545;  Steel  v.  Smith  (1817),  1  B.  & 
Aid.  94;  Rex  v.  Audley  (1907),  1  K.B.  383. 
Martin,  in  reply. 

Cur.  adv.  vult. 


Argument 


iBt  October,  1918. 
Macdonald,  C.J.A.:  By  the  Settlement  Act,  B.C.  Stats. 
1 S84,  Cap.  14,  the  Province  granted  to  the  Dominion  a  tract  of 
land  in  Vancouver  Island  to  aid  in  the  construction  of  the  rail- 
way from  Esquimalt  to  Nanaimo.  The  plaintiff  undertook 
with  the  Dominion  to  build  the  railway,  and  the  Dominion,  in 
consideration  thereof,  granted  the  said  lands  to  them  by  way  of 
'  subsidy.  It  was  provided  in  said  grant  that  the  same  should 
not  include  "any  lands  now  held  under  Crown  grant,  lease, 
agreement  for  sale,  or  other  alienation  by  the  Crown,  nor  shall 
it  include  Indian  Reserves  or  settlements,  nor  Naval  or  Mili- 
tary Reserves." 

The  defendants  claim  under  a  lease  from  the  Crown  in  ri^t 
of  the  Province  the  coal  underlying  part  of  the  land  included 
within  the  boundaries  of  said  grant.  Prior  to  the  issue  of  the 
said  lease,  the  defendant  HcLellan  obtained  from  the  plaintiff 
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a  grant  of  the  surface  of  part  of  the  land  under  which  the  said  mobrison,  j. 
coal  lies,  the  coal  being  expressly  excepted  from  said  grant  to       1917 
McLellan.       Subsequently  McLellan  conceived   the  idea   that      ^^^  g 
neither    the    surface    nor    the    coal    passed    under    the    grant 


from   the   Province   to   the   Dominion,   but   was   included  in  ^^!^J^^ 

'                                                »  APPEAL 

the  exceptions  above  mentioned.      He  therefore  applied  to  the       

Provincial  authorities  for  a  lease  of  the  coal  under  his  own  sur-  ^®^® 

face  and  some  adjacent  surface.     His  suggestion  was  that  these  ^^-  ^• 


lands  were  under  reserve  for  school  purposes  at  the  date  of  the  esquimalt 

Settlement  Act,  and  therefore  did  not  pass  to  the  Dominion,     ^  ^^^ 

and  hence  were  not  acquired  imder  plaintiff's  grant  from  the     Ry.  Ck). 

Dominion..  1^  t''' 

McLellan 

The  correspondence  between  McLellan  and  the  Provincial 
lands  department  shews  that  the  Provincial  authorities  con- 
sidered that  said  area  was  an  Indian  Reserve  on  the  date  of  the 
passing  of  the  Settlement  Act,  and  therefore  did  not  pass  from 
the  Province,  and  that  they  were  at  liberty  to  give  McLellan  a 
lease  of  the  coal,  which  they  accordingly  did  in  the  year  1914. 
McLellan  proceeded  to  prospect  and  explore  for  coal  under 
colour  of  this  lease,  and  this  action  was  brought  by  the  plaintiff 
for  an  injunction  and  a  declaration  of  its  title.  There  is  no 
dispute  about  the  validity  of  the  grants  from  the  Province  to 
the  Dominion  and  from  the  Dominion  to  the  plaintiff.  The 
principal  question  in  the  appeal  therefore  is,  Was  the  area  in 
question  within  the  above  mentioned  exceptions  ?  "'^cT a^*^' 

In  this  appeal  there  is  no  distinction  to  be  drawn  between 
surface  and  tinder-surface  rights,  because  if  the  subject-matter 
of  the  dispute  did  not  pass  from  the  Province  under  the  grant  to 
the  Dominion,  neither  did  the  surface.  In  other  words,  the  Rail- 
way Company  acquired  either  both  surface  and  under-surface 
rights,  or  nothing.  The  situation,  then,  is  that  the  only  sugges- 
tions made  prior  to  the  commencement  of  the  litigation  deroga- 
tory to  plaintiff's  title  was  that  of  defendant  McLellan,  who 
asserted  that  the  lands  in  question  had  been  reserved  for  school 
purposes ;  and  that  of  the  department  of  lands,  which  asserted 
that  it  was  "an  Indian  Reserve."  All  sorts  of  suggestions  were 
made  by  defendants'  counsel,  in  argument,  as  to  the  possi- 
bility of  the  lands  being  within  one  or  other  of  the  several 
classes  of  exceptions  above  mentioned,  and  they  contended  that 
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HOBEiMK,  J.  tiip  (,n„a  ^^  upon  the  plaintiff  to  negative  the  possibility  of  that 
jg]7        beinp  bo.      I  do  not  propose  to  follow  counsel  in  tliis  ailment; 
I  think  I  should  pay  no  attention  to  sug^stions  other  than  that 
-  the  lands  in  question  were  reserved  for  school  purposes,  or  as 
an  Indian  Reserve  or  settlement 

But  before  taking  up  the  merits,  I  wish  to  refer  to  the  sub- 
mission of  counsel  for  the  defendants  that  the  Attomey-Oeneral 

of  the  Province  was  a  necessary  party  to  this  action.      The 

EaqunuLT  action  being  for  trespass,  the  onus  of  proof  of  ownership  is  upon 
*""        the  plaintiff.       If  plaintiff  is  right,  the  defendants  are  tres- 
Rr.Co.      passers.      Defendants  cannot  rely  upon  their  subsequent  lease 
McLiLLAK  ^^   against  the  prior  grant.       In   my  opinion,   the   lease  has 
nothing  to  do  with  the  case.      The  defendants  put  the  plaintiff 
to  proof  of  their  title,  and  when  they  prove  that  their  case  is 
made  out.     There  can  be  no  contest  as  between  the  grant  and  the 
lease.      If  the  defendants  were  to  attempt  to  justify  by  setting 
•  up  and  proving  a  lease  from  another  person,  such  person  wonld 
not,  I  think,  be  a  necessary  party-defendant  in  an  action  of  this 
kind:    Child  v.  Stenning  (1878),  7  Ch.  D.  413,  and  I  do  not 
apprehend  that  a  different  rule  is  to  be  applied  where  the  tres- 
passer claims  under  a  lease  from  the  Crown,  at  all  events,  where 
rhat  lease  is  subsequent  to  a  grant  which,  if  valid,  must  neces- 
sarily prevail. 

In  Alcock  T,  Cooke  (1829),  5  Bing.  340,  questions  analogous 
c.j.A.  to  those  in  this  dispute  were  in  controversy.  It  was  not  there 
siigj^sted  that  the  Attorney-General  was  a  necessary  party.  The 
same  observation  may  be  made  with  respect  to  Vcmcouver  Lum- 
ber Co.  V.  Coi-porafioji  of  Van-r.ouver  (1910),  15  B.C.  432; 
affirmed  in  (1911),  A.C.  711.  I  am  therefore  of  opinion  that 
the  Attorney-General  was  not  a  necessary  party. 

The  question  whether  the  land  and  coal  in  issue  passed  under 
the  ^ant  to  the  Dominion  is  one  of  fact.  If  the  onus  of  proof 
rhat  it  fell  within  the  exceptions  lies  on  the  defendants,  who 
assort  it,  then  I  think  they  have  failed  to  prove  their  case.  On 
the  other  hand,  if  the  onna  is  upon  the  plaintiff  to  negative  the 
exceptions,  then  I  have  to  consider  whether  or  not  that  onus 
)ias  been  discharged.  In  my  opinion,  the  onus  is  on  the 
defendants.  In  the  construction  of  penal  statutes  it  baa  been 
laid  down  as  a  rule  that  when  an  exception  from  the  penalty  is 
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contained  in  the  section  imposing  the  penalty,  the  party  claim- ^^***^*»  ^* 
ing  it  must  prove  that  the  other  party  is  not  within  the  excep-        ^927 
tion ;   but  where  the  exception  is  made  in  a  subsequent  section     ^^^  ^ 

of  the  statute,  the  rule  is  otherwise:  Thibavli  v,  Oibson  (1843), 

12  M.  &  W.  88,  which  has  been  approved  and  followed  in  the    "^^^l* 

subsequent  cases  on  the  point.     I  apprehend  that  the  rule  afore-       

said,  which  requires  the  prosecutor  or  plaintiff  in  a  penal  action        ^^^^ 
to  negative  the  exception  was  adopted  because  of  the  penal  char-      ^^^-  ^• 


acter  of  the  proceeding,  and  is  not  applicable  to  a  case  of  this  esquimaiIt 

kind.     I  think  this  is  consistent  with  principle  and  convenience.    ^,  ^^^ 

,  ,  Nanaimo 

Now,  there  is  a  matter  put  forward  in  evidence  by  the  Rr.  Co. 
plantiff,  and  to  which  the  defendants  are  entitled  to  the  benefit,  mcLkllan 
if  any,  as  indicating  that  the  area  in  question  was  set  aside  for 
purposes  within  the  exceptions  from  the  grant  to  the  Dominion. 
A  book  was  produced  by  the  plaintiff  from  the  department  of 
lands  purporting  to  be  an  index  of  Government  Reserves  from 
the  earliest  records  down  to  the  time  of  the  trial.  Inter  alia 
the  lands  in  question  herein  are  referred  to  in  this  book,  and 
across  the  page  is  written  the  words: 

"These  reserves  are  available  for  Indian  settlements,  schools,  parks,  or 
other  public  purposes."  ^ 

Now,  apart  from  what  may  be  said  of  the  authenticity  of  the 
entries  made  in  the  book,  and  assuming  the  language  quoted  to 
be  authentic,  and  to  be  some  evidence  of  the  setting  aside  of 
these  lands  for  the  purposes  mentioned,  yet,  in  my  opinion,  they  macdonau), 
do  not  help  the  defendants.  It  is  quite  clear  on  the  evidence 
that  the  lands  were  never  used  for  school  purposes,  that  is  to 
say,  the  Province  never  alienated  them  to  trustees  or  otherwise 
applied  them  to  school  purposes  in  the  sense  mentioned  in 
Attorney-General  v.  Esquimalt  and  Nanaimo  Rly.  Co.  et  al. 
(1912),  17  B.C.  427,  so  that  they  have  always  remained  at  the 
absolute  disposal  of  the  Province,  untrammelled  by  any  aliena- 
tion for  school  purposes.  That,  I  think,  is  a  sufficient  answer 
to  defendants'  suggestion  that  they  were  school  reserves  at  the 
date  of  the  Settlement  Act. 

Then,  can  the  inference  be  drawn  that  they  were  Indian 
Reserves  or  settlements  from  the  words  cited  from  the  said 
book?  Indian  Reserves  consist  of  lands  conveyed  or  assigned 
to  the  Crown  in  right  of  the  Dominion  for  the  use  of  the 
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Indians.  To  say  that  lands  are  available  for  Indian  Reserves 
does  not  make  them  Indian  Reserves  within  the  constructioo 
which  I  would  place  upon  the  language  of  the  grant  when  it 
says  that  the  grant  shall  not  include  Indian  Reserves  or  settle- 
"apkLi'^    mentB.       It  is  not  8U^;ested,  and  there  is  no  evidence  from 

which  such  an  inference  can  be  drawn,  that  this.land  was  ever 

'^'^        used  as  an  Indian  Reserve  or  settlement;   at  most,  if  any  value 

Oct.  1.      is  to  be  attached  to  said  index  book  as  evidence  in  the  case,  the 

EBqinifA.t.T  '^""^  '"  question  was  merely  designated  as  land  fit  to  be  made 

AID        an  Indian  Reserve  or  settlement.      It  is,  however,  in  my  con- 

Rt.Co,      stniction  of  the  deed,  not  suph  lands,  but  de  facto  or  de  jure 

Hol^L  K  i°dian  Reserves  or  settlements  which  are  excepted. 

I  would,  therefore,  dismiss  the  appeal. 


Maktin,  J.A.  :  This  is  a  conflict  between  a  grant  from  the 
Crown  in  fee  simple,  in  the  form  of  letters  patent  under  the 
great  seal  of  Canada,  dated  Slst  April,  1887,  to  the  plaintiff 
Company  of  certain  lands  on  Vancouver  Island,  "including  all 
coal,  coal-oil,  ores,  stones,  clay,  marble,  slate,  mines,  minerals, 
and  substances  whatsoever  thereupon,  therein,  and  thereunder." 
and  a  subsequent  grant  from  the  Crown,  represented  by  the 
Lieutenant-Governor  in  Council  of  British  Columbia,  by  way 
of  a  lease,  dated  July  2,  1914,  of  an  alleged  portion  of  the  same 
lands  "for  coal  or  petroleum  mining  purposes"  as  authorized  by 
section  21  of  the  Coal  and  Petroleum  Act,  Cap.  159,  R.S.B.C. 
1911,  for  a  term  of  five  years.  The  Government  of  Canada 
became  possessed  of  the  lands  it  granted  as  above  by  means  of 
the  Settlement  Act  (as  it  ia  called)  of  British  Columbia,  Cap. 
14,  47  Vict,  1888,  wherein  the  Legislature  of  the  Province 
granted  them  to  the  Canadian  Government  in  trust  "for  the 
purpose  of  constructing,  and  to  aid  in  the  construction  of  the 
plaintiff's  railway. 

There  is  first  raised  for  our  determination  an  issue,  of  fact 
which  must  be  disposed  of  before  the  legal  question  can  be 
properly  considered,  and  it  is:  Does  (he  area  leased  to  the 
defendants  come  within  the  exceptions  set  out  in  sections  3  and 
4  of  the  said  Settlement  Act  i  The  learned  tflal  judge  says  on 
this  point: 
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"I  confess  I  have  very  little  trouble  in  finding  that  the  lands  covered  by  mobbison,  j. 

the  lease  fall  within  the  boundaries  described  in  the  statutory  grant,  and  

that  they  were  neither  alienated  nor  reserved  previously."  ^^^^ 

In  my  opinion,  this  is  the  right  conclusion  to  be  drawn  from  Nov.  2. 

the  evidence,  quite  apart  from  the  question  of  the  onus  of  proof,  qqurx  of 

as  to  which  see  the  observations  of  Mr.  Justice  DuflF  in  Bank  of  appeal 

Toronto  v.  Harrell  (1917),  2  W.W.E.  1149;    65  S.C.R.  512  ^ 

at  p.  533.  *   The  degree  and  nature  of  proof  varies  according  to  ^^^  j 
the  subject-matter  of  the  contest,  and  here  it  is  of  an  unusual 


kind,  extending  over  a  long  period  in  sporadic  localities,  and  ^^'^l^'''^'' 
not  susceptible  of  that  certainty  which  is  always  to  be  aimed  at,    Nanaimo 
though  often  unattainable.      In  such  circumstances,  much  must         ^, 
be  left  to  reasonable   inferences  and  probabilities:    as   Lord  McLellaw 
Lorebum  said  in  Wakelin  v.  London  and  South  Western  Rail- 
way Co.  (1886),  12  App.  Cas.  41;    56  L.J.,  Q.B.  229,  cited 
with  approval  by  their  Lordships  of  the  Privy  Council  in  Jones 
V.  Canadian  Pacific  Railway  (1913),  83  L.J.,  P.O.  13;    13 
D.L.R.  900  at  p.  909 : 

"  'It  is,  of  course,  impossible  to  lay  down  in  words  any  scale  of  standard 
by  which  you  can  measure  the  degree  of  proof  which  will  suffice  to  support 
a  particular  conclusion  of  fact.  The  applicant  must  prove  his  case.  This 
does  not  mean  that  he  must  demonstrate  his  case.  If  the  more  probable 
conclusion  is  that  for  which  he  contends,  and  there  is  anything  pointing 
to  it,  then  there  is  evidence  for  a  Ck>urt  to  act  upon.  Any  conclusion  short 
of  certainty  may  be  miscalled  conjecture  or  surmise,  but  Courts,  like 
individuals,  habitually  act  upon  a  balance  of  probabilities.' "  ' 

Here,  I  think  it  may  well  be  said  that  the  proof  adduced,     ^^wik, 
while  it  is  susceptible  of  greater  certainty,  is  nevertheless  rea- 
sonably sufficient  to  support  the  inferences  which  have  been 
drawn  below. 

Such  being  the  facts,  the  position  shortly  is  that  the  Crown 
in  1887  granted  to  the  plaintiff  in  fee  simple  certain  minerals, 
coal  and  coal-oil,  and  in  1914  granted  a  lease  of  the  same  min- 
erals to  the  defendant,  who  submits  that  this  Court  cannot  deal 
with  the  situation  thereby  created  or  do  justice  between  the  liti- 
gants imless  the  Crown  is  a  party  to  the  proceedings :  the  Court 
below,  be  it  noted,  was  informed  by  the  defendants'  counsel  that 
the  Attorney-General  had  refused  to  take  part  in  the  proceed- 
ings. This  question  in  two  other  forms  has  recently  been  before 
this  Court  in  North  Pacific  Lumber  Co.  v.  Sayward  [(1918), 
25  B.C.  322];    (1918),  2  W.W.R.  771;    and  Quesnsl  Forks 
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'■  Gold  Mining  Co.  v.  Ward  [(1918),  25  B.C.  476];  (1918). 
.3  W.W.R.  230,  but  this,  as  I  view  it,  is  quite  distinct 
from  theiD  and  is  the  same  in  principle,  though   in  another 

-  aspect  as  Victor  v.  Butler  (1901),  8  B.C.  100 ;  1  M.M.C.  438, 
and  note  p.  446,  wherein  two  placer  mining  Crown  grants  came 
into  conflict  and  the  earlier  was  held  to  prevail ;  the  only  difte^ 
ence  between  that  case  and  this  is  that  here,  instead  of  the  two 
grants  being  of  equal  nature  and  importance,  the  lat«r  is  of  s 

J,  lesser  estate.  There  are  many  reported  cases  wherein  grants 
from  the  Crown  have  been  held  to  be  void  though»the  Crown 
was  not  a  party,  and  some  of  them  are  cited  in  a  peculiar  case 

J  of  the  kind  in  this  Province,  Baquimalt  and  Nanaimo  Bailway 
Co.  V.  Fiddick  (1909),  14  B.C.  412;  7  W.L.R.  778,  wherein 
it  was  held  there  had  been  a  violation  of  an  elementary  principle 
of  natural  justice  nullifying  the  grant  because  the  Company 
whose  lands  had  been  taken  away  by  a  special  statute  had  not 
been  heard  upon  the  application  to  the  Lieutenant-Governor  in 
Council  for  a  grant  of  part  of  said  lauds  under  said  statute. 
The  three  principles  upon  which  the  Court  generally  acta  are 
thus  laid  down  in  the  leading  case  of  Oledslanes  v.  The  Earl  of 
Sandwich  (1842),  4  Man.  &  G.  995  at  pp.  1028-9;  5  Scott 
(n.e.)  689: 

"Upon  eoniideratioit  of  the  cases  in  which  the  King's  ^ant  has  been  held 
to  be  avoided  bj  Teason  of  any  misdescription  or  mistake  thereon,  they  will 
be  fonnd  to  fall  under  one  of  three  classes;  first,  where^he  King  has  b; 
his  grant  professed  to  give  a  greater  eitate  than  he  had  himself  in  the 
subject-matter  of  the  grant;  aa  in  the  case  of  Alton  Woods  [{15EI6-1600)], 
1  Co.  Rep.  40,  and  the  other  cases  above  considered;  secondly,  where  the 
King  has  already  granted  the  same  estate,  or  part  of  the  sune  estate,  to 
another;  in  which  case  the  second  grant  would  work  injustice,  or.  at  all 
events,  great  inconvenience;  such  was  the  case  of  Alcock  v.  Cooke  [  ( 1B2B)|. 
S  Bing.  340;  2  M.  &  P.  626,  cited  by  the  plaintiff  in  argument,  and  The 
Barl  of  RHtland't  Case  [(1008)],  8  Co.  Rep.  67;  or,  thirdly,  where  the 
King  has  been  deceived  in  the  consideration  expressed  in  his  grant;  ■« 
where  the  consideration  has  been  untruly  stated,  or  the  subject  of  th( 
grant  has  been  recited  to  be  of  less  value  than  it  really  is,  or  where,  aa  in 
the  case  of  Mead  \.  Lenihall,  2  Roll.  Abr.  189,  the  King  recites  a  former 
grant  of  an  office  for  life,  and  a  surrender;  and  then  grants  the  aame  office 
to  J.  S.,  whereas  in  truth,  either  the  King  had  not  granted  the  office  for 
life,  or  the  oflice  had  not  been  surrendered;  here  the  grant  would  be  void, 
bec&use  there  was  no  such  consideration  as  was  recited." 

The  case  at  bar  has  been  reduced  to  a  very  simple  one  and 
comes  within  the  second  class  above  laid  down,  as  one  in  which 


XXVL]       BRITISH  COLUMBIA  REPORTS.  115 

"the  second  grant  would  work  injustice,  or,  at  all  events,  great  MOBBiaoy,  j. 
inconvenience."                                                                                           1917 
In  the  case  from  this  Province  of  City  of  Vancouver  v.  Van-      ^^^  ^ 
couver  Lumber  Company  (1911),  A.C.  711  at  p.  721;   81  L.J., 


P.O.  69,  their  Lordships  of  the  Privy  Council  say:  "^rraAr 

"It  is  perhaps  desirable  to  state  the  rule  of  law  on  which  the  Court  of        

Common  Pleas   proceeded    in    delivering    judgment    in    Aloock  v.   Cooke        191  g 
[(1829)],  5  Bing.  340.      The  rule  is  a  rule  of  common  law  by  which  a 
grant  by  the  King  which  is  wholly  or  in  part  inconsistent  with  a  previous ' 


grant  is  held  absolutely  void  unless  the  previous  grant  is  recited  in  it.  Esquimalt 
But  the  rule  is  qualified  to  this  extent,  that  if  the  subject  had  no  actual         and 
or  constructive  notice  of  the  previous  grant,  the  second  grant  will  be  gdod    Nanaimo 
to  the  extent  to  which  it  may  be  consistent  with  the  first  grant  though      ^^*  ^^• 
void  as  to  the  rest.     The  rule  arises  out  of  a  duty  which  the  law  casts  upon   j^^Lellan 
the  subject  of  making  known  any  previous  inconsistent  grant  of  which  he 
may   himself  have  notice.      If  he  neglect  this  duty  he  is  held  to  have 
deceived  the  King  when  accepting  thS  grant  made  .to  him,  with  the  result 
thai  he  takes  nothing  by  his  grant." 

And  in  Coke's  Institutes,  section  438,  260a;  Ed.  1832,  Vol. 
II.,  it  is  said: 

"If  a  grant  by  letters  patents  under  the  great  scale  be  pleaded  and  shewed 
forth,  the  adverse  party  cannot  plead  nul  tiel  record,  for  that  it  appears 
to  the  Court  that  there  is  such  a  record;  but  inasmuch  as  it  is  in  nature 
of  a  conveyance,  the  partie  may  denie  the  operation  thereof,  therefore,  he 
may  plead  non  concessit  and  prove  in  evidence  that  the  King  had  nothing 
in  the  thing  granted,  or  the  like,  and  so  it  was  adjudged." 

Now,  herein  we  have  a  grant  by  the  King  of  certain  coal  and 
ooal-oil  which  is  "wholly  inconsistent"  with  a  previous  grant  of 
exactly  the  same  minerals  (as  well  as  additional  ones)  and  there  m^^^in, 
is  no  recital  in  the  later  grant  of  the  previous  one,  therefore,  the 
later  grant  is  "absolutely  void"  as  their  Lordships  say,  because 
there  is  no  room  for  any  qualification  here,  and  we  are  not 
debarred  from  making  this  declaration  by  the  absence  of  the 
Crown. 

There  is  no  relation  or  similarity  in  law  at  all  between  the 
principle  applicable  to  a  lease  from  the  King  to  his  subject  and 
the  case  of  a  lease  between  subject  and  subject,  so  I  do  not  refer 
to  tlie  latter  at  all.  In  the  former  the  "rule  of  common  law"  is 
based  upon  the  theory  that  the  King  is  the  mirror  of  justice  and 
"can  do  no  wrong,"  whatever  his  subjects  may  do,  and,  there- 
fore, the  King's  Courts  apply  in  proper  cases  the  appropriate 
remedy  without  further  ado.  Furthermore,  in  the  case  at  bar 
the  Crown  had  already  parted  to  the  plaintiff  with  all  of  its 
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interest  that  the  defendants  now  claim.  What  happens  vhen 
1917  the  Crown  has  granted  a  leaae  which  is  voidable  at  its  election 
Nov  2  '^  *  ^^^y  different  matter,  which  I  have  elaborately  eonsiiiered 
in  the  Queanel  Forks  Mining  case,  supra. 


1918  Galliueb,  J. a.  :   I  agree  with  my  brother  Mabtin. 

Oct.l. 

McPiiiLLipB,  J. A. :   This  appeal  brings  up  a  question  which 

*ND*"  has  been  a  matter  of  litigation  for  a  very  considerable  time  in 

Nanaimo    the  Courts  of  this  Province,  and  iu  particular,  two  cases  that 

i,.  require  referenee  being  made  to  them  went  on  appeal  to  the 

&IcLKu^if  Priyj  Council,  namely,  Hoggan  v.  Esquimalt  and  Nanaimo 
Railway  Co.  (1894),  A.C.  429;  63  L.J.,  P.C.  97;  and  Mc 
Gregor  v.  Esquimalt  and  Nanaimo  Railway  (1907),  A.C,  462: 
76  L.J.,  P.C.  85.  In  the  Hoggan  ease  it  was  held  that  the 
lands  in  question  were  not  open  for  settlement,  being  lands 
included  in  the  Government  grant  to  the  company,  being  sub- 
sidy lands  (granted  by  Cap.  14,  B.C.  Stats.  1884,  to  the  Gov- 
ernment of  Canada  and  by  the  Government  of  Canada,  in  pur- 
suance of  an  Act  of  1884,  Can.  Stats.  1884,  Cap.  6,  granted  in 
1887  to  the  company),  and  in  the  McGregor  case  it  was  held,  ss 
against  the  company,  that  only  because  of  the  Vancouver  Island 
Settlers'  Rights  Act,  1904,  was  McGregor  entitled  to  the  lands. 
.,  that  the  Act  of  1904  (B.C.)  legalized  the  grant  and  super- 
seded the  company's  title.  The  grant  from  the  Province  to  the 
Dominion  is  by  statute  set  forth  in  the  following  terms,  with 
the  provisions  and  reservations,  here  set  forth,  so  far  as  inquiry 
will  be  found  necessary  upon  this  appeal  (B.C.  Stats.  1884, 
Cap.  14,  Subeec.  (/)  of  preamble,  and  Sees.  3,  4,  5  and  6)  ; 
'  "(f)  The  lauds  oa  Vancouver  Island  to  be  to  conveyed  ahsll,  except  »s 
to  coal  and  other  minerals,  and  also  except  as  to  timber  lands  as  hereinafter 
mentioned,  be  open  for  four  years  ffom  the  passing  of  this  Act  to  actual 
settlers,  for  agricultural  purposes,  at  the  rate  of  one  dollar  an  acre,  to  tbe 
extent  of  100  acres  to  each  such  actual  settler;  and  in  any  grants  to 
settlers  the  right  to  cut  timber  for  railway  purposes  and  rights  of  way 
for  the  railway,  and  stations,  and  workshops,  shall  be  reserved.  In  the 
meant  me  and  unt  1  he  railway  from  Esquimalt  to  Kenaimo  shall  bare 
been  completed  he  ( overnment  of  British  Columbia  shall  be  the  agents 
of  the  Go  nment  of  Canada  for  administering,  tor  the  purposes  of  settle 
nient  the  lands  n  th  s  subxection  mentioned;  and  tor  such  purposes  th<- 
Uovernm  nt  of  li    1    1   Columbia  may  make  and  issue;  subject  aa  aforesaici. 
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pre-emption   records  to  actual  settlers,  of  the  said  lands.      All   moneys  mobbison,  j. 

received  by  the  Government  of  British  Columbia  in  respect  of  such  admin-        

istration  shall  be  paid,  as  received,  into  the  Bank  of  British  Columbia,  to         ^^^^ 
the   credit   of   the   Receiver-General    of   Canada ;     and   such    moneys    less      Nov.  2. 
expenses  incurred    (if  any)   shall,  upon  the  completion  of  the  railway  to  -, 


the  satisfaction  of  the  Dominon  Government,  be  paid  over  to  the  railway     ooubt  of 
■contractors."  appeal 


"3.     There  is  hereby  granted  to  the  Dominion  Government,  for  the  pur- 
pose of  constructing,  and  to  aid  in  the  construction  of  a  railway  between 
Esquimau  and  Nanaimo,  and  in  trust  to  be  appropriated  as  they  may  deem       Oct.  1. 
advisable  (but  save  as  is  hereinafter  excepted),  all  that  piece  or  parcel  of 


land  situate  in  Vancouver  Island,  described  as  follows:  Esquimalt 

"Bounded  on  the  south  by  a  straight  line  drawn  from  the  head  of  Saanich    i^^x^kiHO 
Inlet  to  Muir  Creek,  on  the  Straits  of  Fuca ;  ;^y.  Co. 

"On  the  west  by  a  straight  line  drawn  from  Muir  Creek  aforesaid  to  , ,  ^  ^'• 

^  ik#       A  •  McLet.lan 

Crown  Mountain; 

"On  the  north,  by  a  straight  line  drawn  from  Crown  Mountain  to 
Seymour  Narrows;    and 

"On  the  east  by  the  coast-line  of  Vancouver  Island  to  the  point  of  com- 
mencement; and  including  all  coal,  coal-oil,  ores,  stones,  clay,  marble, 
slate,  mines,  minerals  and  substances  whatsoever  thereupon,  therein,  and 
thereunder. 

"4.  There  is  excepted  out  of  the  tract  of  land  granted  by  the  preceding 
section  all  that  portion  thereof  lying  to  the  northward  of  a  line  running 
east  and  west  half  way  between  the  mouth  of  the  Courtenay  River  (Coraox 
District)  and  Seymour  Narrows. 

"5.  Provided  ajways  that  the  Government  of  Canada  shall  be  entitled 
out  of  such  excepted  tract  of  lands  equal  in  extent  to  those  alienated  up 
to  the  date  of  this  Act  by  Crown  grant,  pre-emption,  or  otherwise,  within 
the  limits  of  the  grant  mentioned  in  section  3  of  this  Act. 

"6.     The  grant  mentioned  in  section  3  of  this  Act  shall  not  include  any  mcphilliPs 
lands  now  held  under  Crown  gn*ant,  lease,  agreement  for  sale,  *or  other  j.a. 

alienation  by  the  Crown,  nor  shall  it  include  Indian  Reserves  or  settle- 
ments, nor  Naval  or  Military  Reserves." 

It  may  be  further  said  for  the  purposes  of  this  appeal  that  the 
grant  from  the  Qovemment  of  Canad,a  to  the  Company  was  in 
like  terms  to  the  excerpts  from  the  statute  as  above  set  forth. 
The  evidence  is  most  voluminous,  and,  without  entering  into  it 
in  detail,  it  is,  in  my  opinion,  most  conclusive  that  the  lands 
called  in  question  in  this  appeal  were  effectually  granted  and 
conveyed  to  the  Company  by  reasoil  of  the  force  of  the  Provin- 
cial statute  (Cap.  14  of  1884)  and  the  grant  made  in  pursuance 
thereof  by  the  Government  of  Canada  to  the  Company.  If  even 
the  onus  was  upon  the  Company  (the  respondent)  to  establish 
that  the  lands  in  question  did  not  come  within  any  of  the  reser- 
vations, that  onus  was  fully  discharged. 


1917 
Nov.  2. 


I 
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'■      The  appellants  relied  upou  the  lieencea  obtained  from  the 

Crown   (the  Government  of  British  Columbia)  and  the  lease 

following  the  same  from  the  same  authority  for  their  entry  upon 

-  the  lands   and   mining  for  coal   thereunder,   and   the  learned 

*^^^^^    counsel   for  the   appellants,   in   his  very   able  argument,  aub- 

mitted  that  the  Crown  should  be  a  party  to  the  action,  and  fail- 

'''^        ing  this,  no  declaration  as  to  the  title  to  the  lands  and  the  under- 

*^-  '•      surface  rights  could  be  made;   that  in  any  case  no  title  could  be 

EaquniALT  demonstrated  in  the  lands  or  the  under-surface  rights,  i.e.,  the 

Nakajko    *"^'  underlying  the  lands,  imtil  the  reservations  and  exceptions 

Rr.  Co,     are  all  effectively  disposed  of,  and  it  was  not  established  that 

Mcl^LAK   '1^^  Crown  had  denuded  itself  of  title  to  the  lands;   that  it  was 

not  a  case  of  an  absolute  statutory  conveyance  of  the  lands 

within  the  lines  described  in  section  3  (B.C.  Stats.  1884,  Cap. 

14),  but  a  conveyance  with  exceptions,  and  that  the  evidence,  as 

led  by  the  respondent  at  the  trial,  did  not  displace  the  right  in 

the  Crown  to  grant  the  licences  and  lease  impugned  in  the 

action. 

Firstly,  with  regard  to  the  non-joinder  of  the  Crown.  We 
have,  of  course,  Order  XVI.,  r.  11  (marginal  rule  1-13),  the 
same  as  the  English  rule  (Order  XVI.,  r.  11,  The  Yearly  Prac- 
tice, 1918,  pp.  173  to  178).  It  is  to  be  noted  that  the  objection 
is  made  at  rather  a  late  date  for  the  first  time  at  the  trial  of  the 
action,  yet,  of  course,  that  does  not  tie  the  hands  of  the  Court, 
save  that  in  this  case  the  party  said  to  be  a  necessary  party  is 
the  Crown,  and  there  is  evidence  that  the  Crown  has  been  made 
aware  of  these  proceedings,  and  evidently  has  not  deemed  it 
right  to  interfere,  and  further,  it  is  a  matter  for  remark  that  the 
defendants  have  not  pleaded  "that  the  plaintiff  cannot  maintain 
the  action  at  all,  as,  for  instance,  in  a  case  where  he  cannot 
maintain  it  Without  joining  the  Attorney-General  (Atiomey- 
Getieral  v.  Pontypridd  Waterworks  Company  (1908),  1  Ch. 
388)":  see  The  Yearly  Practice,  1918,  Vol.  1,  at  pp.  174-5. 
We  are  not  without  authority  upon  this  point  in  the  Courts  of 
this  Province,  and  the  learned  trial  judge  relied  upon  the 
decision  of  the  Full  Court  in  Esquimalt  and  Nanaimo  Railway 
Co,  V.  Fiddick  (1909),  14  B.C.  412,  in  which  it  was  held  that 
the  Crown  was  not  a  necessary  party,  A  perusal  of  the  judgment 
of  the  Full  Court  upon  this  point  will  demonstrate  that  in  many 


llCPHn.LIP8, 
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cases  of  somewhat  similar  nature  the  Crown  was  not  a  party  to  mobmson,  j. 
the  proceedings  (also  see  Victor  v.  Butler  (1901),  8  B.C.  100;       jgij 
1  M.M.C.  438).     It  may  well  be  considered  that  the  Crown,  by     ^^^^  g 
the  grant  of  a  lease,  which  imports  the  assertion  of  the  rever 


sionary  interest  being  in  the  Crown,  differentiates  this  case    ^J^^^* 

from  the  Fiddick  case,  and  is  not  a  case  where  the  Crown  has,        

without  evidence  to  the  contrary,  parted  with  all  its  interest  or 
claim  to  the  lands,  and  that  therefore  the  Crown  is  a  necessary      ^°*-  ^• 
party.     The  power  of  the  Court,  however,  in  this  matter  is  dis-  esquimalt 
cretionary,  and  apart  from  the  question  whether  the  Crown  can       ^^^ 
be  made  a  party  to  the  proceedings,  not  choosing  to  intervene —     Ry.  Co. 
a  question  which  I  do  not  decide — I  am  of  the  opinion  that  the  mcI^llaw 
Court  will  be  justified  in  this  case  in  proceeding  "to  deal  with 
the  matter  in  controversy  so  far  as  regards  the  rights  and  inter- 
ests of  the  parties  actually  before  it"  (Order  XVI.,  r.  11 ;  mar- 
ginal rule  133).      The  judgment  of  this  Court  will  be  in  no 
way  binding  upon  the  Crown,  and  I  recall  that  I  made  an  obser- 
vation to  that  effect  to  counsel  for  the  respondent  during  the 
argument  upon  this  appeal.      The  Crown,  as  it  appears  in  the 
present  case,  granted  licences  and  a  lease  to  mine  coal  upon  the 
lands  in  question.      This  being  the  situation,  it  would  appear 
to  me,  with  great  respect  to  the  Executive  Government,  that  the 
Crown  would  be  acting  rightly  in  intervening  in  these  proceed- 
ings, and  the  Crown  may  yet  intervene  if  the  case  proceeds  fur- 
ther.      It  may  be  that  the  Executive  Government  is  acting        j.a. 
advisedly,  and  it  is  the  intention  to  abide  by  the  result  of  tie 
litigation  as  between  the  parties.-     It  is  instructive  upon  this 
point  to  note  the  decision  of  the  Privy  Coimcil  in  Eastern  Trust 
Company  v.  Mackenzie,  Mann  &  Co.,  Limited  (1915),  A.C. 
750,  and  what  Sir  George  Farwell,  who  delivered  the  judgment 
of  their  Lordships,  said  at  pp.  758  to  761. 

The  question  as  to  in  what  cases  the  Crown  is  a  necessary 
party  is  dealt  with  by  my  brother  Mabtin  in  his  judgment  in 
Quesml  Forks  Gold  Mining  Co.  v.  Ward  (1918),  3  W.W.R. 
230,  and  in  that  case  the  contest  was  between  Crown  lessees,  the 
leases  to  the  plaintiff  being  subsequent  in  point  of  time  to  the 
leasehold  interest  in  pursuance  of  the  powers  granted  by  a  pri- 
vate Act  to  the  predecessors  in  title  of  the  defendants,  the 
defendants  holding  under  assignment  thereof,  and  it  was  held 


120 


BRITISH  COLUMBIA  REPORTS. 


[Vol. 


igi7 

Nov.  2. 


1918 
Oct.  1. 


Esqi 


i 


that  the  Crown  was  not  a  neceaaary  party  and  the  defendants 
were,  by  the  judgment  of  this  Court,  held  to  be  entitled  to  the 
placer  mining  ground  in  dispute  as  against  the  plaintiffs,  the 
holders  of  the  subsequent  leases  (also  see  Lord  Watson  at  pp. 
56  and  57  in  Oslome  v.  Morgan  (1888),  57  L.J.,  P.C.  52). 
Then,  with  the  premise  that  the  action  is  a  well  constituted 
action,  and  that  the  matter  for  adjudication  waa  jurisdictionally 
properly  before  the  Court  below,  it  becomes  necessary  to  again 
revert  to  the  question  for  decision.  Whilst  not  of  the  opinion 
that  the  oniis  probandi  was  upon  the  respondent  to  shew  that 
Rt.  Co.  not  by  any  possible  chance  were  the  lands  in  question  within 
McLxLLAN  '^y  "^  ^^^  exceptions  as  contained  in  the  grant  to  the 
respondent,  I  am  satisfied  that  the  respondent  has  shewn,  upon 
the  evidence  led  at  the  trial,  that  the  lands  in  question  were 
granted  to  the  respondent,  and  that  the  Crown  had  parted  wiih 
its  interest  therein.  As  to  the  nature  of  the  evidence,  it  may  be 
said  to  be  most  complete.  I  would  refer  in  this  connection  to 
the  language  of  Chancellor  Boyd  in  Niagara  Falls  Park  v. 
Howard  (1892),  23  Ont.  1  (affirmed  on  appeal  (1896),  23 
A.R.  355)  at  p.  4,  as  follows: 

"The  inquiry  cannot  be  conducted  on  strictly  leg&I  evidence,  for  oving 
to  lapse  of  time,  the  historicsl  element  hsa  to  be  taken  into  account. 
Therefore,  in  reaching  my  conclueions,  I  have  overlooked  none  of  the  nis- 
cellaneous  matters  which  were  more  or  leas  discuBBed  during  a  seven  daja' 
argument,  in  addition  to  certain  augmentations  sent  in  after  aTgunent. 
J  j^  'I  have  drawn  also  from  other  sources,  historical  or  statutory,  of  a  public 
character,  so  that  I  might,  if  possible,  harmonize  the  various  claims  made 
and  transactions  hod,  with  reference  to  this  property,  which  may  be  con- 
veniently spoken  of  as  'Tlie  Chain  Reserve,'  i.e.,  along  Niagara  River  from 
Queenaton  to  Fort  Erie.  As  to  the  propriety,  and  indeed  necessity  of  using 
this  class  of  material,  note  the  observations  of  Lord  Halsbury  in  Read  v. 
The  Bithop  of  Lincoln  1(1B92)],  67  L.T.  128— now  reported  in  (1892), 
A.C.  644." 

In  City  of  Vancovver  v,  Vancouver  Lumber  Company 
(1911),  AC.  711  at  p.  721: 

"As  to  the  second  point  it  is  perhaps  desirable  to  state  tlie  rule  of  law 
on  which  the  Court  of  Common  Pleas  proceeded  in  delivering  judgment  in 
Alcock  V.  Cooke  [(1829)],  5  Ring.  340.  The  rule  is  a  rule  of  common  law 
by  which  a  grant  by  the  King  which  is  wholly  or  in  part  inconsistent  with 
a  previous  grant  is  held  absolutely  void  unless  the  previous  grant  is  recited 
in  it.  But  the  rule  is  qualified  to  this  extent,  that  if  the  subject  had  no 
actual  or  constructive  notice  of  the  previous  grant,  the  second  grant  will 
be  good  to  the  extent  to  which  it  may  be  consistent  with  the  first  grant 
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though  void  as  to  the  rest.     The  rule  arises  out  of  a  duty  which  the  law  morbibon,  j. 

casts  upon  the  subject  of  making  known  any  previous  inconsistent  grant        

of  which  he  may  himself  have  notice.      If  he  neglect  this  duty  he  is  held         ^^17 
to  have  deceived  the  King  when  accepting  the  grant  made  to  him,  with  the      'J^or,  2. 
result  that  he  takes  nothing  by  his  grant."  


There  can  be  no  question  that  it  was  a  notorious  fact  that  the  ^^.^^ 

^  APPEAL* 

respondent  was  the  grantee  from  the  Crown  (Dominion)  in  pur-       

siiance  of  the  statutory  grant  made  to  the  Government  of  Can-  ^®^® 

ada  by  the  Province  of  the  lands  in  question  and  the  coal  imder  Oct.  i. 


the  said  lands.      Any  inconsistent  statements  of  officers  of  the  esqotmalt 
Crown,  and  it  is  to  be  noted  that  where  these  occur  they  are       ^i"> 

x'^ANAlMO 

from  officers  holding  office  in  very  recent  years,  as  to  the  lands    "rt.  Oo. 
in  question  still  being  Crown  lands  cannot  be  of  any  avail  as  j^^i^jj^j^ 
against  the  grant  made  to  the  respondent  within  the  lines  of  the 
description  contained  in  the  grant,  and  as  to  the  value  of  these 
statements  I  would  refer  to  what  Lord  Davey  said  at  pp.  83-4 
in  Ontario  Mining  Company  v.  Seybold  (1903),  A.O.  73: 

"The  learned  counsel  of  the  appellants,  however,  says  truly  that  his 
clients'  titles  are  prior  in  date  to  this  agreement,  and  that  they  are  not 
bound  by  the  admissions  made  therein  by  the  Dominion  Grovemment. 
Assuming  this  to  be  so,  their  Lordships  have  already  expressed  their 
opinion  that  the  view  of  their  relative  situation  in  this  matter  taken  by 
the  two  Governments  was  the  correct  view.  But  it  was  contended  in  the 
Courts  below,  and  at  their  Lordships'  bar  was  suggested  rather  than 
seriously  argued,  that  the  Ontario  Government,  by  the  acts  and  conduct 
of  their  officers,  had  in  fact  assented  to  and  concurred  in  the  selection  of, 
at  any  rate.  Reserve  38  B,  notwithstanding  the  recital  to  the  contrary  in 
the  agreement.  The  evidence  of  the  circumstances  relied  on  for  this  pur-  mcphillifs, 
pose  was  read  to  their  Lordships;   but  on  this  point  they  adopt  the  opinion  *^>^' 

expressed  by  the  learned  Chancellor  Boyd  that  the  Province  cannot  be 
bound  by  alleged  acts  of  acquiescence  on  the  part  of  various  officers  of 
the  departments  which  are  not  brought  home  to  or  authorized  by  the 
proper  executive  or  administrative  organs  of  the  Provincial  Government, 
and  are  not  manifested  by  any  Order  in  Council  or  other  authentic  testi- 
mony. They,  therefore,  agree  with  the  concurrent  finding  in  the  Courts 
below  that  no  such  assent  as  alleged  had  been  proved." 

The  language  of  Lord  Davey  is  exceedingly,  apposite  to  the 
facts  of  the  present  case. 

The  broad  question  in  the  present  case,  in  my  opinion,  is, 
that  it  being  incontrovertible  that  the  description  of  the  grant 
to  the  respondent  is  comptehensive  of  the  lands  in  question,  and 
there  being  no  sufficient  evidence  to  shew  that  they  fall  within 
any  of  the  exceptions,  the  grant  being  an  express  statutory  grant 
covered  by  a  public  general  statute  of  the  paramount  authority. 
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HOBuwx,  t.  tbe  Legislature  of  the  Province  of  British  Columbia,  c<^nt 
evidence  must  be  adduced  establishing  that  the  lands  in  question 
are  within  the  reservations  and  exceptions  as  contained  in  the 
-prant,  because  without  this  being  Established,  the  grant  is  con- 
clusive and  effective  to  transfer  all  the  lands  (save  demonstra- 
tion to  the  contrary)  to  the  respondent  Company  within  the 
.description. 

In  my  opinion,  it  is  conclusively  established  that  the 
espondent  is  the  owner  of  the  lands  in  question  and  is  expressly 
granted  the  coal  and  other  minerals  underlying  the  lands,  save 
the  precious  metals  (see  Attorney-General  of  British  Columbia 
V.  Attorney-General  of  Canada  {1S%7),U  S.C.R.  345;  (1889), 
14  App.  Cas.  295;  1  M.M.C.  52;  Esquimalt  and  Nanaimo 
Railway  v.  Bainbridge  (1896),  65  L.J.,  P.C.  98);  and  that 
was  the  decision  of  the  learned  trial  judge,  and  tbe  appellants 
not  having  shewn  that  the  learned  judge  arrived  at  a  wrong 
conclusion  {Colonial  Securities  Trust  Co.  v.  Masaey  (1895),  65 
L.J.,  Q.B.  100,  Lord  Esher,  M.R.  at  p.  101 ;  Ruddy  v.  Toronio 
Eastern  Railway  (1917),  86  L.J.,  P.C.  96;  Lodge  Holes  Col- 
liery Company,  Limited  v.  Wednesbury  Corporation  (1908), 
A.C.  323,  326),  the  judgment  of  the  Court  below  should  be 
affimied  and  the  appellants  restrained,  as  directed  in  the  judg- 
ment appealed  from,  from  in  any  way  interfering  with  the 
under-surface  rights  in,  upon,  or  under  the  lands  and  from 
exercising  any  acts  of  ownership  in  respect  of  the  \inder-surface 
rights  thereof. 

I  would,  therefore,  dismiss  the  appeal. 


UCPHUXIFB, 


Ebekts,  J. A.:   I  would  dismis 


the  appeal. 

Appeal  dismissed. 


Solicitors  for  appellants:    Martin  &  Johnson. 
Solicitors  for  respondent:    Barnard,  Robertson.  Heisierman 
A  TaU. 
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DINSMORE  V.  PHILIP  ET  AL. 

Principal  and  agent — Power  of  attorney — Authority  of  agent  to  purchase 
land — Subsequent  arrangement  to  give  mortgage  in  part  payment. 

Evidence  Act — Written  instrument — Certified  copy — "Sufficient  evidence" — 
Meaning  of—R^M.C.  1911,  Cap,  78,  Sec,  45. 

An  agent,  under  power  of  attorney,  inter  alia,  "to  sell  and  absolutely  dis- 
pose of  or  mortgage  real  estate,"  etc.,  entered  into  an  agreement  to 
purchcwe  two  lota  in  Vancouver  for  which  the  vendor  was  to  receive  cer- 
tain lands,  stock  in  a  building,  and  $6,000  cash.  The  transfers  were  duly 
executed  and  delivered,  and  the  transaction  completed  with  the  excep- 
tion of  the  handing  over  of  the  cash  payment.  A  subsequent  arrange- 
^  ment  was  made  whereby,  in  lieu  of  the  cash  payment,  the  vendor  agreed 
to  accept  $1,000  in  cash  and  a  mortgage  for  $5,000  on  the  two  lots  he 
had  sold.     An  action  for  foreclosure  of  the  mortgage  was  dismissed. 

Held,  on  appeal  (Magdonald,  C.J.A.,  dissenting),  that  there  were  two 
transactions,  the  mortgage  having  been  accepted  under  a  later  and 
distinct  agreement  that  the  agent  had  power  under  the  instrument  in 
question  to  execute,  and  the  plaintiff  should  succeed. 

MoKee  v.  Philip  (1916),  55  S.C.r!  286  distinguished. 

Under  section  45  of  the  Evidence  Act,  in  any  action  wliere  it  would  be 
necessary  to  produce  and  prove  an  original  instrument  or  document 
which  has  been  registered  or  filed  in  any  land  registry  office  or  County 
Court  office,  in  order  to  establish  such  instrument,  or  the  contents 
thereof,  the  party  intending  to  prove  the  instrument  may  give  notice 
to  the  opposite  party  of  his  intention  to  do  so  by  certified  copy,  and  in 
every  such  case  the  copy  so  certified  shall  be  sufficient  evidence  of  the 
instrument  and  of  its  validity  and  contents,  unless  the  opposite  party 
shall  give  notice  disputing  its  validity.  T]ie  plaintiff  gave  the  first- 
mentioned  notice  of  his  intention  to  submit  a  certified  copy  of  a  mort- 
gage in  evidence,  but  no  counter -notice  was  given  by  the  defendant. 

Held,  that  the  failure  of  the  defendant  to  give  such  notice  did  not  deprive 
him  of  questioning  the  validity  of  the  mortgage  by  reason  of  the  want 
of  authority  of  the  agent  to  sign  the  instrument,  as  a  copy  of  an 
original  document  offered  in  evidence  under  the  Act  can  have  no 
greater  effect  than  the  original  if  it  were  produced. 

Appeal  from  the  decision  of  Gbegoby,  J.,  in  an  action  for 
foreclosure  of  a  mortgage,  tried  by  him  at  Vancouver  on  the 
30th  and  31st  of  October  and  1st  of  November,  1917.  One 
W.  R.  Arnold,  the  manager  of  the  Dominion  Trust  Com- 
pany, and  holding  a  powfer  of  attorney  for  the  defendant 
Philip,    approached   the   plaintiff,   T.    W.    Dinsmore,   with    a 
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-  view  to  purchaping  from  him  two  Iota  (13  and  14.  block 
76,  D.L.  196)  on  Pender  Street  in  Vancouver.  An  agreement 
was  arrived  at  whereby  Dinsmore  was  to  accept  for  the  two  lots 
$6,000  in  cash,  certain  lots  in  Wetaekewin,  Alberta,  and  $2,500 
stock  in  the  Metropolitan  Building  in  Vancouver.  The  stock 
and  the  Alberta  lots  were  transferred  to  Dinsmore,  who  duly 
transferred  the  Pender  Street  lots  to  Philip,  but  he  was  unable 
to  collect  the  $6,000  from  Arnold,  and  later  an  arrangement 
was  arrived  at  whereby  he  accepted  $1,000  in  cash  and  a  mort- 

-  gage  for  $5,000  on  the  Pender  Street  lots,  the  mortgage  being 
made  by  Arnold  on  behalf  of  Philip  under  the  power  of  attorney 
on  the  7th  of  April,  1914.  On  the  30th  of  April  following. 
Arnold,  on  behalf  of  Philip,  transferred  the  two  lots  to  the 
Dominion    Trust    Company.      The    main    defence    was    that 

.  Arnold  in  giving  back  a  mortgage  on  the  Pender  Street  lots 
in  part  payment  of  the  purchase  price  acted  outside  of  flie 
authority  vested  in  him  by  the  power  of  attorney.  The  defend- 
ant Philip  counterclaimed  for  the  return  of  the  $1,000  paid  by 
Arnold  to  Dinsmore  on  account  of  the  purchase  price  of  the 
two  lots. 

J,  A.  Maclnnes.  for  plaintiff. 

A.  D.  Taylor.  K.C.,  and  C.  8.  Arnold,  for  defendant  Philip. 

Wilson,  K.C.,  for  Dominion  Trust  Company. 

2eth  November,  1917. 

Greooey,  J.:  Mr.  Arnold's  motion  against  the  Dominion 
Trust  must  be  granted.  The  question  is  admittedly  only  one 
of  costs,  and  I  think  the  practice  adopted  was  the  correct  one ; 
it  is  difficult  to  see  how  it  can  be  complained  of  in  view  of 
Messrs.  Cowan  &  Ritchie's  letter  of  the  4th  of  April,  1917. 

As  to  the  defendant  Philip,  I  think  he  is  entitled  to  judgment. 
■  To  a  large  extent  the  same  questions  arose  in  this  action  as  arose 
in  McKee  v.  Philip  (1916),  55  S.C.R.  286.  The  deed  and 
mortgage  in  question  were  executed  under  the  same  powers  of 
attorney  as  the  agreement  in  McKee  v.  Philip,  where  it  was 
'  held  that  the  attorney  had  no  power  to  purchase  land  on  terms, 
part  cash,  with  a  covenant  for  future  payments. 

The  plaintiff  was  not  called  as  a' witness  on  his  own  behalf. 
his  counsel  contenting  bim&elf  with  putting  in  parts  of  defend- 
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ant's  discovery  and  certain  documents,  including  a  certified 
copy  of  the  mortgage,  under  the  provisions  of  section  45  of  the 
EviHence  Act,  but  not  including  the  powers  of  attorney.  The 
defendant  moved  to  dismiss  on  the  ground  that  there  was  no 
evidence  of  non-payment  of  the  mortgage  moneys  sued  for,  and 
the  power  of  attorney  under  which  the  mortgage  was  executed 
was  not  proved;  upon  my  stating  that  I  would  consider  the 
matter,  defendant  decided  he  would  put  in  his  evidence. 

I  may  say  at  the  outset  that  I  can  take  no  exception  to  the 
defendant's  manner  or  demeanour  in  the  witness  box.  He 
evidently  knew  absolutely  •  nothing  of  the  transaction,  and  is 
a  man  of  little  education,  but  is,  I  believe,  a  truthful  and  honest 
witness.  He  had  implicit  confidence  in  his  attorney  Arnold, 
and  would  probably  have  entrusted  him  with  any  authority 
Arnold  had  asked  him  for.  The  question  to  be  decided  though 
is  not  what  he  would  have  done  but  what  he  actually  did. 

Plaintiff  seeks  to  distinguish,  this  from  the  McKee  case  on 
two  grounds,  first,  that  Arnold  had  verbal  authority  outside  of 
the  powers  of  attorney  to  execute  the  deed  and  mortgage,  and 
under  section  51  of  the  Land  Registry  Act  neither  the  deed  nor 
mortgage  required  to  be  under  seal ;  and  second,  that  the  trans- 
action was  not  one  of  a  purchase  on  credit,  but  two  distinct 
transactions,  one  a  purchase  for  cash  and  subsequently  a  mort- 
gage back  to  the  vendor  for  $5,000,  which  transactions,  if  really 
distinct  and  genuine,  the  powers  of  attorney  appear  to  authorize. 

As  to  the  first  ground,  I  do  not  think  any  such  verbal  authority 
has  been  shewn,  certainly  no  such  authority  was  given  to  execute 
a  mortgage.  Further,  it  appears  to  me  that  section  51  of  that  Act 
only  applies  to  land  registry  transactions,  and  does  not  make 
binding  outside  of  that  Act  a  covenant  to  pay  moneys.  A  cove- 
nant must  be  under  seal,  it  is  an  agreement  by  deed  that  is  im^er 
seal.  The  law  requires  a  seal — there  was  a  seal  in  this  case — but 
it  is  surely  settled  law  that  authority  to  execute  an  instrument 
which  must  be  under  seal  must  itself  be  given  by  instrument 
under  seal  (unless,  possibly,  the  maker  is  personally  present  and 
asks  someone  to  execute  the  instrument  for  him,  but  that  is  not 
this  case)  ;  so  verbal  authority,  however  explicit,  given  by  the 
defendant  would  be  insufficient  to  enable  the  plaintiff  to  recover 
under  the  covenant  a  personal  judgment  for  the  amount  due 
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on  the  mortgage,  and  recourse  would  bave  to  be  had  to  the 
powers  of  attorney.  In  addition,  1  think  a  fair  reading  of  the 
pleadings  shews  that  the  aiithorit;y  relied  on  by  the  plaintiff 
was  the  power  of  attorney,  and  he  should  not  now  be  allowed  to 
set  up  the  verbal  anthority,  evidence  of  which  was  admitted 
against  the  defendant's  objection,  and  no  application  was  made 
by  plaintiff  for  leave  to  amend,  and  if  anything  else  is  required, 
the  mort^^e  itself  purports  to  be  executixl  under  the  power  of 
attorney. 

As  to  the  second  ground,  it  is  urged  that  the  conveyance  and 
mortgage  shew  on  their  faces,  by  their  dates  and  recitals,  that 
they  are  two  distinct  transactions,  and  that  therefore  the 
defendant  is  estopped  from  denying  that  they  were  in  reality 
only  one.  I  cannot  agree  that  the  doctrine  of  estoppel  applies 
here — if  it  does,  it  means  that  the  attorney  can  do,  by  executing 
two  instruments  imder  the  power  of  attompy,  what  it  has  been 
decided  in  McKee  v.  Philip  he  cannot  do  by  one  instrument. 
In  analogy  to  the  position  of  an  infant  and  his  guardian,  it  may 
be  well  that  a  principal  is  not  always  estopped  by  the  deed  of 
his  attorney.  A  trustee  in  bankruptcy  may  also  insist  that  a 
creditor  shall  justify  his  claim,  and  is  not  bound  by  recitals 
admitting  the  liability  of  the  bankrupt  to  the  creditor,  though 
the  bankrupt  himself  would  be  estopped;  but  apart  from  that, 
an  estoppel  is  restricted  to  such  recitals  and  statements  in  a  deed 
as  are  intended  to  be  agreed  as  true,  etc.  How  can  it  be  sug- 
gested that  the  dates  and  considerations  expressed  in  the  instru- 
ments were  intended  by  the  parties  to  be  agreed  to?  The 
consideration  expressed  in  the  conveyance  is  $1,  and  the 
same  property  is  mortgaged  back  to  the  vendor  for  $5,000, 
There  are  many  cases  where  the  true  date,  the  true  cod- 
sideration,  or  the  real  transaction  between  the  parties  is  per- 
mitted to  be  shewn  notwithstanding  the  fact  that  statements 
in  the  deed  will  then  be  contradicted;  it  is  unnecessary  to 
quote  authorities,  but  see  Phipson  on  Evidence,  5th  Ed.,  pp. 
.554-555  for  some  instances. 

The  evidence  of  Mr.  Hards,  and  the  discovery  of  the  plaintiff 
make  it  clear  to  me  that  in  reality  there  was  only  one  transaction, 
and  that  that  was  a  purchase  by  Arnold  for  part  cash  and  part 
exchange  of  other  property  and  a  mortgage  back  for  the  balance, 
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and  I  may  mention  here  that  I  see  no  authority  in  the  power  of  oweooby,  j 
attorney  for  making  an  exchange.  It  is  true  that  Arnold  first 
agreed  to  buy  for  all  cash,  but  he  could  not  carry  it  out,  and 
eventually  the  agreement,  which  was  evidently  oral  only,  was 
changed  and  carried  out  as  above  stated.  The  conveyance  was 
no  doubt  executed  first,  but  was  not  delivered  to  the  defendant ; 
on  the  contrary,  it  was  held  by  Hards,  who  was  Arnold's  clerk, 
until  the  whole  transaction  was  complete. 

Speaking  generally,  one  is  estopped  from  denying  the  truth- 
fulness of  a  recital  in  a  deed  as  to  his  title,  in  an  action  by 
the  other  party  to  the  deed,  and  the  mortgage  here  contains  such 
a  recital;  but  here  it  must  be  borne  in  mind  that  the  defendant 
Philip  did  not  personally  execute  this  mortgage;  he  is  rather 
in  the  position  of  an  innocent  third  party.  The  plaintiff  knew 
he  was  dealing  with  an  attorney  for  defendant  and  must  be 
presumed  to  know  that  that  attorney  had  no  authority  to  buy 
on  credit,  and  he  certainly  knew  that  he  himself  was  still  the 
owner  of  the  property.  It  would  seem  to  me  to  be  a  fraud  on 
defendant  to  enable  the  plaintiff  to  now  set  up  that  the  defendant 
was  estopped  by  his  attorney's  acts,  and  so  in  effect  carry  out  a 
transaction  which  to  his  (plaintiff's)  presumed  knowledge,  the 
attorney  had  no  authority  to  enter  into. 

Plaintiff's  counsel  also  contends  that  the  validitv  of  the  mort- 
gage  is  established  by  section  45  of  the  Evidence  Act,  which 
makes  provision,  where  it  is  necessary  to  produce  and  prove  gbbooby,j. 
an  original  instrument  or  document  registered  or  filed  in  the 
land  registry  ofiice,  for  the  production  of  a  copy  of  such 
instrument  certified  under  the  hand  and  seal  of  the  registrar, 
"and  in  every  such  case  the  copy  so  certified  shall  be  sufficient 
evidence  of  the  original  instrument  and  of  its  validity  and 
contents."  In  this  case  such  a  copy  of  the  mortgage  was  used 
after  due  notice,  and  Mr.  Maclnnes  contends  that  that  obviates 
the  necessity  of  proving  the  power  of  attorney  or  the  scope  of  it 
imder  which  the  mortgage  was  executed,  and  it  prohibits  one 
from  looking  at  the  power  if  produced  by  the  other  side. 

This  provision  of  the  statutory  law  of  the  Province  has  been 
in  force  since  1894  at  least;  there  are  no  reported  decisions 
upon  it  that  I  can  find,  and  just  what  the  full  effect  of  it  is 
I  cannot  say,  but  it  does  not  seem  clear  to  me  that  it  cannot 
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sensibly  be  held  to  have  the  foroe  now  claimed  for  it.  To  give 
it  that  effect  would,  in  effect,  extend  the  acope  of  a  power  of 
attorney,  in  a  case  like  the  present,  beyond  the  powers  expressed 
in  the  document  itself,  when  a  certified  copy  of  the  deed  executed 
under  it  is  produced  instead  of  producing  and  proving  the 
original  document,  which  would  keep  the  scope  of  the  power  of 
attorney  within  the  bounds  of  the  language  of  that  document. 

It  may  be  well  that  in  the  absence  of  evidence  to  the  contrary 
it  may  have  that  effect,  but  it  surely  docs  not  make  it  conclusive. 
~  more  especially  in  a  ,case  like  the  present,  when  the  pleadings 
shew  the  defence  to  plaintiff's  claim  to  be  that  Arnold  had  no 
authority  under  the  power  of  attorney  to  execute  the  mortgage. 
That  is  a  good  defence  unquestionably,  and  it  would  be  strange 
indeed  if  it  was  robbed  of  its  virtue  by  the  mere  accident  of 
how  the  plaintiff  attempts  to  prove  his  claim  at  the  trial.  The 
statute,  it  ia  to  be  noted,  says  that  it  "shall  be  sufficient  evidence." 
etc.  Surely  that  does  not  mean  conclusive,  but  rather  only  that 
it  is  sufficient  unless  the  contrary  be  proved,  and  the  defendant 
has  proved  the  contrary  by  producing  the  power  of  attorney  in 
question,  and  that,  too,  without  objection  by  the  plaintiff. 

It  is  also  contended  by  the  plaintiff  that  in  any  cast- 
Philip  has  ratified  by  his  executing  the  deed  of  confirmation, 
but  that  cannot  be,  for  the  ratification  relied  on  is  the  general 
language  contained  in  a  deed  poll  made  by  the  defendant  for 
the  express  purpose  only  of  ratifying  other  specific  acts  of 
Arnold,  iu  no  way  connected  with  this  case,  and  the  decision 
of  the  Supreme  Court  of  Canada  effectually  disposes  of  this 
contention. 

The  only  remaining  ratification  or  acquiescence  claimed  is 
that  defendant  "allowed  Arnold  to  carry  on  the  business  gen- 
erally in  the  loose  way  he  did."  There  can  he  no  ratification 
without  knowledge,  and  it  has  not  been  shewn  that  the  defendant 
had  the  faintest  idea  of  how  his  business  was  being  conducted. 
His  receipt  of  the  letters  shew  that  he  was  informed  as 
early  as  Octol)er.  1914,  of  the  execution  of  the  mortgage,  but 
it  in  no  way  shews  that  he  had  any  knowledge  (and  be  denies 
having  such)  that  the  mortgage  was  not  one  which  might 
properly  have  been  executed  by  .\rnold,  and  he  forwarded  thein 
immediately  to  his  solicitor  without  executing  the  cancellation 
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receipt  of  tlie  fire  policy  enoloeed  with  letter  of  the  16th  of  « wernr,  t. 
Deoember,  1914,  aa  requested  in  that  letter  to  do  so,      Acqui-       1917 

eseence  miut  be  acqniescenoe  in  the  particular  facts  and  be  ^^y^  g^^ 

incapable  of  refesring  to  another  set  of  facts:   see  Halsbury's       

Laws  of  England,  Vol.  1,  par,  387.  *•" 

For  these  reasons  I  think  the  defendant  Philip  is  entitled  "^^^  ^' 

to  judgment.  oouwr  or 

9th  January,  1918.  _2/ 

Gregory,  J. :  As  to  the  claim  in  counterclaim  for  the  repay-     Oct.  1. 
ment  of  the  sum  of  $1,000,  I  am  unable  to  distinguish  in   niMBMrnu 
principle  this  case  from  that  of  McKee  v.  Philip  (1916),  55         v, 
S.C.R.  286,  as  expounded  by  the  Chief  Justice  of  the  Supreme 
Court  of  Canada.     The  facts  are,  of  course,  somewhat  different, 
but  if  I  am  to  pay  any  attention  to  the  reasons  for  judgment,  obbgobt,  j. 
which,  of  course,  I  should  do,  I  am  unable  to  come  to  any  other 
conclusion  than  that  there  must  be  judgment  in  the  counter- 
claim for  the  repayment  by  Dinsmore  of  that  sum. 

From  this  decision  the  plaintiff  appealed.  The  appeal  was 
argued  at  Vancouver  on  the  9th  and  10th  of  April,  1918,  before 
MA0D02fAi<D,  C.J.A.,  Martin,  McPhiu^ifs  and  Eberts,  JJ.A. 

J.  A.  Maclnnes,  for  appellant:  The  judgment  in  the  caae 
of  McKee  v.  Philip  (19J6),  56  S.C.E.  386  was  followed.  The 
certified  copy  of  the  mortgage  was  put  in  evidence  after  notice 
under  section  45  of  the  Evidence  Act,  without  objection.  The 
validity  of  the  mortgage  is  thereby  established,  and  it  is  not 
now  open  to  the  respond^its  to  contend  there  was  want  of 
authority.  In  addition  to  this,  the  evidence  shews  there  was  Argument 
a  general  authority  from  Philip  to  Arnold,  thereby  enabling 
him  to  carry  out  this  transaction.  Philip  by  his  subsequent 
actions  is  esto{q)ed  from  pleading  authority  as  he  acquiesced 
in  the  transaction  after  knowing  of  it  and  continued  to  allow 
his  agent  to  enter  into  and  carry  on  general  business  for  him: 
see  Fry  v.  amellie  (1912),  3  K.B.  282. 

A.  D.  Taylor,  K.C.,  for  respcmdent  (Philip)  :  It  is  not  Aeces- 
sary  to  give  the  notice  in  reply  under  section  45  of  the  Act,  as 
the  citified  copy  has  no  greater  effect  than  the  original,  if  pro^ 
dttced.     There  was  no  power  given  to  make  an  exchange  as  was 
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done  in  this  case:  see  ]^fc^fichael  v.  Wiihie  (1891),  18  A.R. 
464;  BryatU,  Powit,  i£  Bryant  v.  La  Banque  du  People 
(1893),  A.C.  170.  He  says  there  were  two  distinct  trans- 
actions, but  thie  cannot  be  upheld.  There  was  no  second  trans- 
action but  merely  a  change  later  as  to  the  mode  of  payment 
Maelnnes,  in  reply.  - 

Cur.  adv.  vvU. 


DiNSUOBC 


MAOMKAUI, 
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lit  October,  laiB. 

Macdonald,  C. J.A.  :  In  my  opinioD  the  powers  of  attorney, 
respondent  to  Arnold,  did  not  authorize  Arnold  to  enter  into 
the  transaction  in  question.  It  may  be  that  they  authorized 
the  purchase,  sale  and  mortgage  of  real  estate  by  Arnold  as 
respondent's  agent,  but  they  did  not  authorize  the  purchase  of 
property  on  respondent's  credit  secured  by  mortgage.  That 
the  mortgage  was  part  of  the  original  transaction  I  have  no 
doubt.  But  apart  from  this,  the  whole  transaction  is  shrouded 
in  mystery.  Who  was  the  owner  of  the  Saskatchewan  land  ?  The 
respondent  does  not  know,  and  no  evidence  was  offered  to  dear 
this  up.  Whose  stock  was  it  ?  Bespondent  had  no  knowledge 
that  it  was  his.  In  a  letter  dated  the  10th  of  March,  1914, 
Arnold  referred  to  the  properties  to  be  exchanged  for  appel- 
lant's lots  as  "belonging  to  Syndicate  8." 

After  a  careful  perusal  of  the  evidence  I  find  nothing  to  shew 
that  respondent  had  any  interest  in  these  properties.  This  is 
the  inference  which  I  should  draw  from  the  evidence  generally, 
coupled  with  said  letter  of  the  10th  of  March,  1914,  and  the  fact 
that  the  $1,000  paid  to  appellant  was  paid  by  cheque  of  the 
Dominion  Trust  Company  and  charged,  not  against  the  resptmd- 
ent*a  account  with  that  company,  if  he  bad  one,  but  against 
Syndicate  8.  I  refer  particularly  to  the  requisition  for  the 
cheque.  It  is  very  probable  that  the  transaction  was  Arnold's 
afFair,  and  that  the  name  of  the  respondent  was  used  as  his, 
Arnold's,  alter  ego,  or  that  of  Syndicate  8.  At  all  events,  the 
transaction  was  not  within  the  powers  of  attorney,  and  was 
therefore  not  binding  on  the  respondent. 

Then  as  to  the  respondent's  counterclaim  to  recover  $1,000, 
paid  appellant  by  the  Trust  Company's  cheque  above  referred 
to,  there  is  no  evidence  that  that  money  was  taken  either  out 
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of  funds  belonging  to  respondent  or  was  charged  against  his    <»w^>J- 
account.     The  reasonable  inference  is  that  it  was  the  money  of       1917 
Syndicate  8,  to  whose  account  it  was  charged.      With  great     j^^^  20. 

respect,  therefore,  for  the  opinion  of  the  learned  trial  judge,  I        

think  that  McKee  v.  Philip  (1916),  66  S.C.R.  285  is  distin-       ^^^® 
guishable.  -^^°'  ^' 

The  question  there  decided  was,  as  is  the  question  in  this    coubt  of 
case,  one  of  fact.      Whose  money  was  paid  to  the  vendor,  or     ^^^ 
rather  was  it  Philip's  money?      Now  in  McKee  v,  Philip,     Oct.  1. 
supra,  the  inference  of  fact  drawn  by  this  Court,  affirmed  by~r 
the  Supreme  Court  of  Canada,  was  that  it  was  Philip's  money,      _  «. 
but  that  inference  might  not  have  been  drawn,  and  would  not 
have  been  drawn  by  me,  but  for  McKee's  acknowledgment  in 
the  deed  in  question  there  that  he  had  rec^ved  it  from  Philip, 
coupled  with  the  absence  of  other  evidence  to  rebut  the  infer- 
ence, and  also  coupled  with  some  evidence  to  shew  that  Arnold 
in  that  case  had  money  of  Philip's  in  his  possession  at  the 
time  of  the  transaction.     There  is  in  this  case  no  such  acknowl- 
edgment, except  as  to  the  receipt  of  the  nominal  consideration 
of  $1. 

Respondent  does  not  say  that  at  the  time  of  this  transaction 
Arnold  had  moneys  of  his  in  hand.  He  frankly  says  he  does 
not  know  that  appellant  received  a  cent  of  his  money.  The 
books  of  the  Dominion  Trust  Company  were  not  resorted  to  to 
shew  that  any  moneys  were  then  at  respondent's  credit,  or  that  o.j.a. 
his  account  had  been  debited  with  the  sum  in  question.  In 
these  circumstances  the  counterclaim  should  have  been  dis- 
missed. 

Defendant's  counsel  raised  a  question  of  some  importance 
touching  the  construction  of  section  45  of  the  Evidence  Act, 
R.S.B.C.  1911,  Cap.  78.  The  mortgage  was  proved  at  the 
trial  by  certified  copy  pursuant  to  that  section,  which  enacts 
that  "in  any  action  where  it  is  necessary  to  prove  an  original 
instrument  or  document  which  has  been  registered  or  filed  in 
any  Land  Registry  office,  or  County  Court  office,  in  order  to 
establish  such  instrument  and  the  contents  thereof,"  the  party 
intending  to  prove  the  instrument  may  give  notice  to  the  oppo- 
site party  of  his  intention  to  prove  the  instrument  by  certified 
copy.     The  section  then  proceeds : 
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"And  in  every  auch  caae  th«  oopj  m  eertifl«d  slull  be  auflcieiit  evideace 
of  the  imtniinent  and  ot  its  validitj'  and  oontentB," 

unless  the  opposite  party  shall  give  notice,  disputing  its 
validity.  Such  first-mentioned  notice  was  given  by  the  appel- 
lant (plaintiff  in  the  action),  but  no  counter  notice  was  given 
by  the  respondent.     The  certified  copy  was  put  in  by  the  appel- 

■lant  shortly  after  the  opening  of  the  case,  and  the  trial  pro- 
ceeded without  further  notice  being  taken  of  this  method  of 
proof.     Appellant's  counsel,  in  his  argument  at  the  close  of  the 

.  case,  and  in  this  Court,  took  the  point  that  the  validity  of  the 


DnrBMou  mortgage  had  by  such  proof  been  irrefutably  established,  and 
Phiiji  that  it  was  not  open  to  the  respondent  to  contend  that  the  mort- 
gage was  invalid  because  of  the  want  of  authority  of  the  pro- 
fessed agent  or  attorney.  If  this  contention  be  sound,  there 
was  nothing  to  be  gained  by  proceeding  with  the  trial  aft^r  the 
copy  was  put  in  evidence,  as  the  validity  of  the  mortgage  was 
the  sole  issue,  apart  from  the  counterclaim,  which  also  would 
fail  with  the  dismissal  of  the  action.  The  said  section  is  to  be 
found  in  the  Ontario  statutes  and  has  been  part  of  the  law  of 
that  Province  for  upwards  of  fifty  years,  and  has  been  in  force 
in  this  Province  at  least  since  1894.  We  have  been  referred 
to  no  authority,  however,  upon  its  meaning,  nor  have  I  been 
able  to  find  any.  No  similar  section  is  to  be  found  in  the  legis- 
lation of  England.  It  was  argued  by  respondent's  counsel  that 
KAODONAU),  "sufficient"  must  mean  prima  facie.  If  that  construction  be 
adopted,  it  may  be  asked,  what  was  the  necessity  for  the  coun- 
ter notice?  I  think  the  answer  to  that  question  is  that  the 
party  to  whom  the  notice  is  given  is  entitled  to  compel  the  pro- 
duction by  bis  opponent  of  the  original  when  intending  to  rely 
on  defects  in  the  original,  for  example,  forgery  of  the  signature, 
since,  in  the  absence  of  such  counter  notice,  he  would  himself 
be  compelled  to  put  in  the  original.  I  cannot  think  that  "suf- 
ficient" was  intended  to  mean  "irrefutable,"  since  such  a  mean- 
ing might  lead  to  the  gravest  injustice  owing  to  a  slip  on  the 
part  of  the  litigant's  solicitor.  The  present  case  is  a  good 
example  of  how  that  might  happen. 

But  apart  from  this  view  of  the  section,  I  think  it  has  no 
application  to  the  case  at  bar,  If  the  statute  were  oonatrued 
according  to  the  very  letter,  as  appellant's  eounsel  contends, 
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then  It  mtut  be  confined  to  otses  coming  strictly  within  the  «ww,j* 
letter.  It  is  only  in  a  case  where  it  is  necessary  to  prove  an 
original  document  that  a  copy  is  to  be  sufficient  evidence.  In 
this  case  it  was  not  necessary  to  prove  the  mortgage.  It  is 
admitted  in  the  pleadings.  It  is  denied  that  lespondent 
executed  it,  but  it  is  admitted  that  Arnold  executed  it  purport- 
ing to  do  so  as  attorney  for.  the  respondent,  but  without 
authority.  Nothing  turns  on  the  proof  of  the  instrument  itself. 
The  only  question  was  Arnold's  authority.  If  that  had  been 
established,  then  the  respondent's  defeiice  must  have  failed.  I 
cannot,  therefore,  give  effect  to  the  submission  of  appellant's 
counsel  that  said  section  of  the  Evidence  Act  concludes  the  case. 
I  would,  therefore,  affirm  the  judgment  on  the  question  of  the 
invalidity  of  the  mortgage,  but  would  overrule  that  part  of  it 
which  gives  the  respondent  judgment  upon  the  counterclaim. 


Mabtin ,  J. A. :  This  case  is  distinguishable,  in  my  opinion, 
from  that  of  McKee  v.  Philip  (1916),  55  S.C.R.  286;  (1917), 
1  W.W.R.  690,  because  I  do  not  regard  it  as  one  purchase  on 
terms  of  credit  but  as  two  distinct  transactions,  the  mortgage 
being  later  accepted  in  satisfaction  of  the  balance  due  which 
the  purchaser  was  unable,  ultimately,  to  pay  in  cash  as  agreed 
upon.  The  evidence,  I  think,  supports  the  documents  which 
shew  on  their  face  that  such  was  the  case. 

As  to  the  objection  that  only  a  power  to  sell  is  conferred  by 
the  power  of  attorney,  and,  therefore,  the  exchange  was  not 
warranted,  that  is  settled  by  the  language  employed,  viz, :  "to 
sell  and  absolutely  dispose  of  or  mortgage  and  hypotiiecate  said 
real  estate.^'  In  my  opinion,  there  is  here  a  power  of  selling, 
and  also  one  of  disposition,  which  is  much  more  than  selling, 
and  has  a  wide  meaning.  The  cases  cited  deal  with  the  former 
power  alone.  Under  this  language  the  attorney  could  "dispose" 
of  tiie  property  as  a  gift  if  he  felt  so  "disposed." 

I  agree,  I  may  say,  with  the  learned  judge  below  that  a  copy 
of  an  original  docum^it  offered  in  evidence  under  section  45  of 
the  Evidence  Act,  R.S.RC.  Idll,  Cap.  78,  has  no  greater  effect 
than  the  original,  if  it  were  produced.  There  would  have  to 
be  very  clear  and  definite  language  to  warrant  such  a  far-reach- 
ing and  unusual  construction,  but  at  best  there  is  only  to  be 
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0^*00X1,  J,  found  here  an  ambiguous  intention  based  upon  involved  and 
indefinite  expressions.  I  take  the  object  of  the  section  to  be  to 
enable  "the  party  intending  to  prove  such  original  instrument" 
to  do  so,  and  "to  give  in  evidence,  as  proof  of  the  original  instru- 
ment, a  copy  thereof  certified  by  the  registrar,"  etc, ;  that  is 
what  is  aimed  at,  and  the  subsequent  reference  to  the  copy  being 
"sufficient  evidence  of  the  original  instrument  and  of  its 
validity  and  contents"  goes  no  further  than  to  put  the  effect  of 
the  copy  on  the  same  plane  of  evidence  as  the  original.  This 
view  is  fortified  by  the  fact  that  the  penalty  of  costs  imposed  in 
the  end  of  the  section  is  only  directed  to  "producing  and  prov- 
ing the  original."  I  note  that  the  section  only  applies  to  docu- 
ments filed  in  the  Land  Registry  office  or  County  Court  office. 

The  appeal,  therefore,  should  be  allowed,  and  the  counter- 
claim dismissed. 


McPhillips,  J.A.  :  In  my  opinion  the  appeal  should  be 
allowed.  With  great  respect  to  the  learned  trial  judge,  I  am 
unable  to  accept  the  view  arrived  at  by  him.  The  transaction 
would  appear,  upon  the  facts,  to  have  been  quite  within  the  very 
large  powers  conferred  under  the  two  powers  of  attorney.  The 
case  is  not  at  all  similar  to  that  of  McKee  v.  Philip  (1916),  55 
S.C.R.  286.  I  find  difficulty  in  following  the  argument  that 
the  transaction  was  not  one  that  oould  be  entered  into  by  Arnold 
as  agent  for  the  respondent  Philip,  ue.,  that  the  transaction  was 
in  its  nature  ultra  vires.  The  transaction  was  a  simple  one — 
the  purchase  of  certain  lands  in  the  City  of  Vancouver  by 
Arnold,  acting  as  the  agent  for  the  respondent  Philip,  a  pro- 
ceeding quite  within  his  powers  under  the  terms  and  provisions 
of  the  two  powers  of  attorney  adduced  in  evidence  at  the  trial. 
The  learned  trial  judge,  in  his  judgment,  when  stating  the 
second  point  relied  upon  at  the  trial  by  counsel  for  the  appel- 
lant, said  that  the  contention  was  "that  the  transaction  was 
not  one  of  purchase  on  credit,  but  two  distinct  transactions, 
one  a  purchase  for  cash  and  subsequently  a  mortgage  back 
to  the  vendor  for  $5,000,  which  transactions,  if  really  dis- 
tinct and  genuine,  the  powers  of  attorney  appear  to  author- 
ize." With  this  contention  I  wholly  agree.  The  evidence  fully 
supports  it  and,  with  every  deference  to  the  learned  judge. 
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that  would  appear  to  have  been  the  view  formed  by  him,  as  in  Qmww,  j 
his  judgment  he  said : 

"It  ifl  true  that  Arnold  iSrst  agreed  to  buy  lor  all  cash  but  he  could  not 
carry  it  out  and  eventually  the  agreement  which  was  evidently  oral  only 
was  changed  and  carried  out  as  above  stated/' 

The  learned  judge  further  said : 

'The  evidence  of  Mr.  Hards  and  the  discovery  of  the  plaintiff  make  it 
clear  to  me  that  in  reality  there  was  only  one  transaction  and  that  was  a 
purchase  by  Arnold  for  part  cash  and  part  e&ehiuige  of  other  property  and 
a  mortgage  back  for  the  balance  and  I  may  mention  here  that  I  see  no 
authority  in  the  power  of  attorney  for  making  an  exchange." 

In  passing,  were  it  necessary  to  even  view  the  transaction  in 
this  light,  the  authority  given  by  the  respondent  Philip  to 
Arnold  would,  in  my  opinion,  be  sufficiently  extensive.  The 
powers  of  attorney  dealings  and  conduct  between  the  respondent 
Philip  and  Arnold  were  such  as  to  constitute  Arnold  his  absolute 
alter  ego  in  speculating  in  lands,  stocks  and  other  securities,  and 
the  selling,  mortgaging  and  hypothecation  of  the  same.  How- 
ever, such  was  plainly  not  the  transactiim.  The  transaction  was 
unquestionably  for  cash,  and  it  was  so  understood.  But  the 
change  was  made  after  the  sale  was  carried  out,  after  the  execu- 
tion of  the  conveyance  of  the  lands  by  the  appellant  to  the 
respondent  Philip,  in  fact^  it  was  an  executed  contract  of  sale 
completed  in  due  and  proper  form  by  a  legal  transfer  of  the 
land  upon  the  part  of  the  appellant  to  the  respondent  Philip, 
the  consideration  to  be  paid  in  cash.  Later  we  find  that  diffi- 
culty arises  in  paying  the  consideration,  and  delays  take  place. 
The  appellant,  in  his  discovery  evidence,  made  answer  to  a  ques- 
tion put  by  the  defence  in  the  following  terms : 

"You  had  been  getting  your  consideration  'pieoemear?  That  is  about 
the  size  of  it?     I  got  something  every  time  I  went  down." 

Eventually  the  consideration  was  paid  by  the  conveyance  of 
certain  lots  to  the  appellant  in  Wetaskiwin,  the  transfer  of  the 
Metropolitan  stock,  the  execution  of  the  mortgage  in  question  in 
this  appeal,  and  the  payment  of  $1,000  in  cash.  This  being 
the  real  transaction  as  carried  out  to  satisfy  the  contractual 
obligation  to  pay  the  consideration  money — all  the  subject- 
matter  of  negotiation  and  agreement  come  to  after  the  initial 
agreement  of  purchase  and  execution  of  conveyance — ^it  is 
utterly  impossible,  and  it  is  with  all  respect  I  say  it,  in  view  of 
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ooD.aB.iy  opinion,  to  look  at  these  facta  and  siy  that  it  was  all 
one  transaction. 

The  point  for  determination  upon  this  appeal  is  whether 
there  ie  a  personal  liability  upon  the  respondent  Philip  in 
respect  of  the  mortgage,  and  whether  the  learned  trial  judge 
should  not  have  so  held  at  the  trial.  It  is  plain  that  upon  the 
sale  as  made  and  as  carried  out,  a  balance  remained  due  and 
payable  to  the  appellant  of  $6,000. 

The  situation  in  law  at  the  time  was  a  simple  one.  The 
'respondent  Philip  was  indebted  to  the  appellant  in  the  sum  of 
$6,000,  and  Arnold,  acting  in  pursuance  of  the  powers  con- 
ferred upon  him  in  the  two  powers  of  attorney,  ample  in  their 
terms,  borrowed  the  sum  of  $5,000  by  way  of  mortgage  to  pay, 
along  with  the  $1,000  paid  in  cash,  that  indebtedness  of  $6,000. 
It  is  not  necessary  to  give  excerpts  in  detail  of  the  powers  con- 
ferred under  the  powers  of  attorney,  amply  shewing  that  Arnold 
had  sufficient  power  to  carry  out  the  tranaftction  under  review, 
and  more  particularly  the  giving  of  the  mortgage. 

Fully  considering  all  the  surrounding  facts  and  circom- 
stances.  It  is  without  hesitation  that  I  arrive  at  the  conclusion 
that  the  respondent  Philip  is  liable  upon  the  mortgage. 

It  follows  that,  in  my  opinion,  'the  judgment  of  the  learned 
trial  judge  upon  the  counterclaim  is  wrong,  wherein  the  return 
of  the  $1,000,  part  of  the  consideration,  is  ordered.  The  tran- 
saction being  a  valid  transaction,  in  my  opinion,  there  can  be 
no  ri^t  to  the  return  of  this  $1,000. 


■EEBTs,j.A.      Ebebts,  J.A.  would  allow  the  appeal. 


Appeal  aUowed, 
MacdoTuHd,  G.J.A.  dissenting 

Solicitor  for  appellant:   /.  A.  Maclnnes, 
Solicitor  for  respondent:    C,  8.  Arnold. 


in  pari. 
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m  THE  MATTER  OF  THE  BRITISH  COLUMBIA  PRO-    *'^^J^ 
HIBITION  ACT  AND  IN  THE  MATTER  OE  THE 
WAR  MEASURES  ACT,  1914-. 


101 « 
July  9. 


Oonflkit  of  UM>a—ProMbitiot^—BHti»k  OiOuMhia  ProkOMon  J.ct—The  War 

Meaiurea  Aot,  1914  —  Regulatums  —  Sffeot  of  on  Provincial  statute  —    British 
Can.  Stata.  1914,  Cap.  2,  Sec.  G—rRegulationa  of  11th  March,  1918,    Columbia 
pars.  5, 11  and  1$ — B.C.  Stata.  1916,  Cap.  49,  8eca.  10  and  t8.  Prohibition 

Act 

PurAgraphs  5  and  11  of  the  r^g^ations  made  and  approved  on  the  11th  of 
March,  1918,  under  the  provisions  of  seotion  6  of  the  War  Measures 
Act,  1^14  (Dominion),  do  not  operate  to  abrogate,  annul  or  supersede 
the  provisions  of  seotion  28  of  the  British  Oolumbia  Prohibition  Act. 

By  reason  of  the  explicit  declaration  of  the  supplementary  eharaeter  of  * 
the  regulations  in  paragraph  13  thereof,  said  regulations  apply  only 
to  cases  in  respect  to  which  the  Province  would  have  no  jurisdiction 
to  legislate.  • 

Rem  V.  Thorhum  (1917),  41  O.L.R.  39  distinguished. 

KeFERENCE  by  His  Honour  the  Lieutenant-Governor  to  the 
Court  of  Appeal  in  pursuance  of  an  order  in  council  approved 
by  His  Honour  on  the  14th  of  June,  1918,  and  passed  under 
the  authority  of  chapter  46,  RS.B.C.  1911.  The  British 
Columbia  Prohibition  Act  (B.C.  Stats.  1916,  Cap.  49)  was 
brought  into  force  by  the  British  Columbia  Prohibition  Act 
Commencement  Act  (B.C.  Stats.  1917,  Cap.  49)  on  the  1st  of 
October,  1917.  Section  10  of  the  Prohibition  Act  prohibits 
within  the  Province  the  sale  of  intoxicating  liquor.  Section 
S8  thereof^  inter  alia,  provides  that  every  person  Contravening  statement 
or  violating  any  of  the  provisions  of  said  seotion  10,  shall,  upon 
summary  conviction,  be  liable  to  imprisonment  with  hard  labour 
for  a  term  of  not  less  than  six  m<»ith8  and  not  more  than  twelve 
months  for  the  first  o£Fenoe.  By  the  regulations  made  and 
approved  the  11th  of  March^  1918,  under  the  provisions  of  The 
War  Measures  Act,  1914  (Can.  Stats.  1915,  Cap.  2,  See.  6),  it 
iS)  inter  alia,  provided  that  no  person  after  the  1st  of  April, 
1018^  shall,  either  directly  or  indirectly,  sell  or  contraet  to  agree 
to  sell  any  intoxicating  liquor  whioh  is  in  or  which  is  to  be 
delivered  within  any  Province  wherein  the  sale  of  intoxicating 
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°a™»i'    liquor  is  by  Provincial  law  prohibited.     By  paragraph  1 1  of  said 

regulations  it  is  provided  that  every  person  who  violatea  any  of 

'^^8        the  provisions  of  the  regulations  shall  be  guilty  of  an  ofFeuce  and 

July  8.     shall  be  liable,  on  summary  conviction,  to  a  penalty  for  the  first 

In  mm      offence  of  not  less  than  $200  and  not  more  than  $1,000,  and  in 

^iTMH     default  of  immediate  payment  to  imprisonment  of  not  leaa  than 

PBOKmnoN  three  or  more  than  six  months,  and  for  the  second  offence  to 

*•"        imprisonment  of  not  less  than  three  months  or  more  than  twelve 

months.      Paragraph  13  of  the  regulations  provides  that  the 

said  regulations  shall  be  construed  as  supplementary  to  other 

prohibitory  laws  then  in  force  or  that  may  be  thereafter  in  force 

in  any  Province  or  Territory,  and  shall  continue  in  force  dui^ 

ing  the  continuance  of  the  present  war  and  for  twelve  months 

thereafter.     The  following  questions  were  referred  to  the  Court 

'  for  its  opinion  thereon : 

Bt«t«m«nt  "1,  Do  parsgrapha  S  and  11  of  tli«  r^ulationt  mad«  and  approved  the 
11th  dAj  of  March,  1918,  under  the  proriaions  of  The  War  Heagurei  Act, 
1014,  being  an  Act  of  the  ParlUment  of  Canada,  G  Geo.  V.,  Cap.  2,  operate 
to  abT0gat«,  annul,  or  anperiede  the  proviaiona  of  section  28  of  the  Britiah 
Columbia  Prohibition  Act,  being  chapter  49  of  the  SUtutea  of  IBlfi  of  the 
Legislature  of  Britiah  Columbia! 

"Z.  Do  aaid  refrulationa  or  any  of  them  affect,  and  if  ao  to  what  extent, 

the  eonrtitutional  validity  of  the  tald  BriUih  Colambia  PraUbitiaB  Actr 

The  questions  were  argued  at  Victoria  on  the  25th  of  June, 

1918,  before  Macdonald,  C.J.A.,  Mabtiit,  McPhiujps  and 

Ebkbts,  JJ.A. 

J.  W.  deB,  Farris,  K.C..  A.-Q.  (Johnson,  D.-A.-Q.,  with 
him),  for  the  Crown:  There  are  two  cases  of  the  sate  of  liquor 
that  the  Provincial  law  does  not  cover;  (1)  Where  one,  say  in 
Calgary,  sells  to  a  person  in  Britiah  Columbia  and  delivers  the 
liquor,  and  (2)  where  the  order  is  taken  in  Calgary  and  the 
liquor,  which  is  within  this  Province,  is  delivered  to  the  pur- 
obaser.  The  regulations  in  question  are  passed  to  cover  these 
Argument  cases.  Clause  6  of  the  regulations  must  be  read  with  clause  13, 
which  provides  that  the  regulations  must  be  construed  as  sup- 
plementary to  the  prohibitory  laws  of  the  Province  and  must 
be  read  to  apply  only  to  inter-provincial  traffic  in  liquor.  Hex 
V.  ThoTbum  (1917),  41  O.L.R  39,  does  not  apply,  aa  in  that 
case  the  accused  was  convicted  under  the  Provincial  Act 
when  the  Dominion  Act  was  in  force  there,  and  in  oraiflict     As 
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to  the  construction  of  the  statute,  see  Beal's  Cardinal  Rules  of    «>ubt  of 

AFPS4I* 

Legal  Interpretation,  2nd  Ed.,  pp.  276  and  283.     On  the  ques-  

tion  of  the  effect  of  Dominion  legislation  on  Provincial  legisla-  ^^^^ 

tion   with  which   it  is  repugnant,   see  Attomey-General   for  J^^y  ®- 

Ontario  v.  Attorney-General  for  the  Dominion  (1896),  A.C.  jj,  ^b 

348  at  pp.  366-7;  Regim  v.  Wason  (1890),  17  A.R.  221  at  p.  ^^^™^ 
248.      This  reference  was  made  owing  to  the  judgment  of  PBOHisrnoN 

Cayxey,  Co.  J.  in  the  case  of  Bex  v.  Edwards  (1918),  26  ^^ 
B.C.  492. 

Cur.  adv.  vidt. 

9th  July,  1918. 

Macdonau),  C. J.A.  :  This  is  a  reference  by  the  Lieutenant- 
Governor  in  council  to  the  Court  pursuant  to  the  provisions  of 
R.S.B.C.  1911,  Cap.  45.  The  following  question  is  submitted: 
[already  set  out  in  statement] 

No  question  was  raised  by  the  Attorney-General  as  to  the 
validity  of  the  said  regulations.  The  Provincial  Act  pro- 
hibits the  sale  of  intoxicating  liquors  within  the  Province.  The 
validity  of  the  Act  is  not  open  to  question  in  the  absence  of 
occupation  of  the  field  by  Federal  legislation.  Paragraph  5 
of  the  said  regulations  reads  as  follows : 

^'No  peraon  after  the  Ist  day  of  April,  1918,  shall  either  directly  or 
indirectly  aell  or  contraet  or  agree  to  aell  any  intoxicating  liquor  which  ia 
in,  or  which  is  to  be  delivered  within  any  prohibited  area." 

Paragraph  13  of  the  same  regulations  provides :  macdonald, 

"These  regulations  shall  be  construed  as  supplementary  to  the  prohibitory 
laws  now  in  force  or  that  may  be  hereafter  in  force  in  any  Province  or 
Territory,  and  fthall  oontinue  in  force  during  the  continuance  of  the  present 
war,  and  for  twelve  months  thereafter/' 

So  far  as  the  regulations  deal  with  the  importation  and 
manufacture  of  intoxicating  liquors  into  and  within  the  Prov- 
ince, they  do  not  enter  upon  the  Provincial  field.  The  Prov- 
ince could  in  no  circumstances  either  prohibit  the  importation 
of  intoxicating  liquors  into  the  Province,  or  the  manufacture 
of  intoxicating  liquors  within  the  Province.  Read  by  itself, 
said  paragraph  5  would  bear  the  construction  that  the  Dominion 
regulations  meant  to  enter  the  Provincial  field  and  prohibit 
sales  within  the  Province  which  would  fall  within  the  operation 
of  the  Provincial  Act  Read,  however,  in  the  light  of  the 
object  aimed  at,  as  interpreted  by  said  paragraph  13,  I  am  of 
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"^tSa"    opinion  that  paragraph  5  shonld  be  read  otherwiw.     This  does 

not  mean  that  paragraph  5  is  b;  judicial  cotistniction  to  be  in 

effect  deleted  from  the  regulation!.  It  can  be  applied,  and  I 
think  was  meant  to  apply  only  to  ealee  whieh  the  Province  had 
no  power  to  prohibit,  as,  for  example,  sales  made  by  perstms 
outside  the  Province  of  intoxicating  liquors  owned  by  one  of 
n  them  within  the  Province. 
"^  In  view,  therefore,  of  the  clear  and  explicit  declaration  con- 

tained in  said  paragraph  13  of  the  supplementary  character  of 
the  regulations,  I  think  it  is  clear  that  the  regulations  apply 
only  to  cases  with  respect  to  which  the  Province  would  have  no 
HACDONALD,  jurisdiction  to  legislate.  Bex  v.  Thorbum  (1917),  41  O.L.R 
39,  is  not  in  point,  and  in  my  opinion  has  no  application  to  the 
matter  before  us. 

The  s&id  question  should,  therefore,  be  answered  in  the  n^a- 
tive. 

There  is  a  second  question  submitted,  but  in  view  of  this 
answer  it  becomes  unnecessary  to  consider  it. 


Mabtih,  J. a.:  While  section  5  of  the  regulations  (which 
"have  the  force  of  law,"  section  6  (2)  of  The  War  Measures  Act, 
1914  [Can.  State.  1915],  Cap.  2),  taken  by  iteelf,  would  be 
inconsistent  widi  the  British  Columbia  Prohibition  Act,  B.C. 
Stats.  1916,  Cap.  49,  and  therefore  the  latter  would  be  super- 
seded, yet  it  has  to  be  read  in  the  light  of  the  preamble  and  of 
section  13,  which  declare  that  the  intention  is  to  "make  such 
[Provincial]  l^ilation  more  effective,"  and  therefore  "these 
regulations  shall  be  construed  as  supplementary  to  the  pn^ibi- 
tory  laws  now  in  force  in  any  Province  or  Territory."  Of 
course,  if  the  field  of  legislation  had  been  wholly  occupied  by 
the  Provincial  legislation,  then  a  conflict  of  I^alation  woold 
result  end  a  supersession  would  be  inevitable,  despite  any 
declaration  of  intention  to  the  contrary.  But  it  is  obvious  that 
two  important  claseea  of  cases  at  least  affected  by  section  5  are 
not  the  subject  of  such  Provincial  legislation,  vit. :  (1)  Sales  of 
intoxicating  liquor  from  other  Provinces  to  be  sent  here;  and 
(2)  sales  in  other  Provinces  of  said  liquor  already  here.  With 
respect  to  theae,  the  supplemental  effect  contemplated  and 
directed  by  the  r^ulations  will  attach,  and  section  6  may 
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properly  be  paraphrased  briefly  to  read :   "No  person  shall  sell  «)^^«*  o' 

intoxicating  liquor  in  British  Columbia  in  cases  not  already  

provided  for  by  the  Legislature  thereof."  ^^^® 

The  point  is  so  clear,  in  my  opinion,  that  to  further  consider  July  9. 


it  would  only  be  to  labour  iU     The  learned  judge  below  has,  I      jj^  ^ 
fear,  with  all  due  respect,  misconceived  the  effect  of  the  case    B»msH 
Rex  V.  Thorbum  (1917),  41  O.L.R.  39;   13  O.W.N.  173;  Bi^^^j, 
D.L.R,  300,  upon  which  he  relied;    when  fully  considered  it       ^^ 
is,  if  anything,  an  authority  which  tends  to  displace  his  opinion, 
because  here,  to  apply  the  reasons  of  Lord  Watson  (in  the  cita- 
tion quoted  therein  from  Atiomey-Oeneral  for  Ontario  v.  AttoT' 
ney-General  for  the  Dominion  (1896),  A.C.  348 ;  65  L.J.,  P.C.     mabtin, 
26),  these  "Provincial  prohH)ition8  ....  could  have  been        ^-^ 
enforced  ....  without  coming  into  conflict  with  the  para- 
mount law  of  Canada." 

It  follows  that  the  first. question  referred  to  us  should  be 
answered  in  the  negative,  which  renders  it  unnecessary  to  con- 
sider the  second. 

McPhillips,  J.A.  :  Being  in  entire  agreement  with  my 
brother  Martin,  I  do  not  find  it  necessary  to  add  but  a  word  to 
what  my  learned  brother  has  said.  I  see  no  constitutional  or  McrmLLips, 
other  difficulty,  no  conflict  of  laws  of  any  nature  or  kind ;  all 
is  supplementary — ^no  displacement  of  Provincial  legislation 
has  occurred. 

Eberts,  J.A.  agreed  with  Macponald,  C.J. A.  ebebts,j.a. 

Question  No,  1  answered  in  the  negative. 
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?^,1!S'"Jii.  ELUE  FUNNEL  ilOTOR  LINE,  LIMITED,  ET  AL.  v. 

(At  Chamber*)  '  ' 

CITY  OF  VANCOUVER  ET  AL, 

Injunelion — PoUce-couTt  proceedings — Infraetum  of  oity  6y-Ioio — Motor- 
vth.ioU4 — LegUlaiion  iiUounng  oily  to  proUMI  mm  of — Applicatio*  to 
ttay  pending  determination  of  validity  of  Act — BX).  Bt<tt».  1918,  Cap. 
m.  See.  7. 

Ojj^'  ov      Before  an  injunction  vill  be  granted  to  rMtrain  poIice-Murt  proceeding* 
Vanooutu  for  infraction  of  a  citf  by-law  until  the  validity  of  the  legislation  upon 

which  it  IB  founded,  end  the  municipal  enactment  ie  first  finally  deter- 
mined, it  ii  neeesaary  that  the  Court  should  be  aatiBfied  that  there  is 
a  MriouB  qneation  to  be  tried  at  the  hearing  and  that  on  the  facta 
before  it  there  is  a  probability  that  the  plaintiffs  are  entitled  to  relief. 
Publio  bodiee  invested  with  statutory  powers  must  take  care  to  keep 
within  the  limits  of  the  authority  committed  to  them,  and  in  carrying 
out  their  powers  must  act  in  good  faith  and  reswonably  and  with 
'  some  regard  to  the  interest  of  those  who  may  suffer  for  the  good  of 
the  community. 

Application  for  an  injunction,  the  plaintiffs,  having 
brought  action  to  enjoin  the  City  of  Vancouver  from  taking  fur- 
ther proceedings  in  prosecutions  pending  against  the  plaintiffs 
in  the  police  court  for  infractions  of  City  By-law  No.  1329, 
imtil  the  validity  of  certain  legislation  and  municipal  enact- 
ment is  first  finally  determined.  The  plaintiff  Company  and 
jitney  drivers  in  plying  their  business  seriously  cut  into  the 
earning  power  of  the  British  Columbia  Electric  Railway  Corn- 
Statement  pany.  This  was  considered  so  serious  that  the  City  Council 
passed  a  resolution  in  June,  1917,  requesting  the  Lieutenant- 
Governor  in  Council  to  appoint  a  commission  to  investigate  the 
matter  of  transportation  in  the  City.  A  commissioner  was 
appointed  and  after  investigation  reported  that  the  Electric 
Railway  Company  could  not  maintain  an  efficient  service  with 
this  competition.  The  City  then  sought  and  obtained  from  the 
IfCgislature  an  amendment  to  the  City  (barter  empowering  them 
to  pass  by-laws  prohibiting  the  operation  of  certain  motors 
vehicles,  on  the  streets  of  the  City  and  by-law  No.  1329  was 
then  passed  pursuant  to  the  amendment  to  the  charter.      The 
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grounds  for  the  application  were  that  the  action  of  those  inter-  ^S^SSSm) 

ested  in  bringing  about  the  legislation  was  such  that  the  legisla-       

tion  and  by-law  in  question  were  in  their  inception  tainted  and 
lack  those  fundamental  elements  of  honesty  and  reasonableness  ^^' 

which  are  requisite  to  their  validity,  and  that  the  enactment       Blue 
deals  interferingly  with  "trade  and  commerce"  which  is  t^^^^^*  Moxoa'^Luf « 
vires  of  the -Legislature.     Heard  by  Moebiso]^,  J.  at  Chambers         «?• 
in  Vancouver  on  the  11th  of  October,  1918.  Vanoouveb 

Cassidy,  K.C.,  for  the  application. 
Harper^  and  E.  F.  Jones,  contra. 

15th  October,  191S. 

MoBBisoN,  J. :  Proceedings  by  the  City  of  Vancouver  in  the 
police  court  against  the  plaintiff  for  an  infraction  of  a  by-law 
of  the  City,  known  as  No.  1329,  are  now  pending.  With  a 
view  to  intermit  this  alleged  attempt  to  interrupt  it  in  the 
pursuit  of  its  livelihood  the  plaintiff  has  commenced  an  action, 
in  which  it  is  sought  to  enjoin  the  City  from  further  proceed- 
ing with  these  prosecutions  until  the  validity  of  certain  legis- 
lation .  and  municipal  enactment  is  first  finally  determined. 
The  motion  now  before  me  is  based  upon  the  diverting  contents 
of  what  Mr.  Cassidy,  counsel  for  the  plaintiff,  playfully  calls  a 
proposed  statement  of  claim  which,  compendiously  put,  amounts 
to  this,  that  out  of  the  local  urban  transportation  embroglio  of 
a  few  years  ago,  consequent  upon  the  advent  of  the  Blue  Funnel 
Line  and  other  motor-cars,  commonly  known  as  "jitneys,"  plying 
within  the  territory  covered  by  the  franchise  of  the  defendant, 
the  British  Columbia  Electric  Railway  Company,  the  said 
British  Columbia  Electric  Railway  Company  and  the  Van- 
couver City  Council  put  their  corporate  and  corporeal  heads 
together  and  their  respective  hands  in  each  others  pockets,  the 
vinculum  thus  created  eventually  developing  into  a  concerto, 
the  other  elements  thereof  being  Professor  Adam  Shortt,  the 
Lieutenant-Governor  (by  implication)  and  isolated  fluid  frag- 
ments of  the  private  bills  committee  of  the  Legislature,  the  Bar 
and  the  general  public,  the  design  being  to  inveigle  the  Legis- 
lature into  so  amending  the  charter  of  the  City  that  the  plaintiff 
would  be  prohibited  from  carrying  on  its  business  within  the 
City  of  Vancouver.     That  consequently  the  legislation  and  by- 
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'■  law  in  question  ore  in  their  inoepttoo  tainted  and  lack  thooe 
fundamental  elementa  of  lioDoaty  and  reasonablenes*  which  are 
requiBJts  to  their  validit;.  That  inaamueh  as  the  enaotment 
aforesaid  deals  interfering^  with  the  subject  of  trade  and  com- 
Bluk  merce,  it  is  ultra  virei  the  Legislature,  "trade  and  oommeree" 
iSooM'^m  ^'"S  °°^  ^f  *^^  subjects  assigned  by  the  British  North  America 
c.  Act  to  the  Dominion  Parliament  for  exclusive  treatment  Mr. 
Vancouvkb  Harper  and  Mr.  Jones,  counsel  for  the  City,  on  the  other  hanii, 
although  not  being  averse  to  observing  that  the  evidence,  such 
as  it  is,  points  to  the  probability  that  influences  had  been  brought 
to  bear  on  the  Legislature  both  for  and  against  the  measure, 
submit  that  the  bill  having  duly  passed  the  House,  having 
received  the  Royal  assent  and  been  enacted  as  law,  I  may  not 
now  lift  the  veil  and  pry  into  a  consideration  of  the  underlying 
motives  which  may  have  actuated  the  members  of  the  Legis- 
lature and  others  concerned,  provided  the  subject-matter  was 
one  within  the  competence  of  that  body  to  pass.  Nor  may  I 
interfere  with  the  proceedings  before  the  magistrate  unless  these 
proceedings  are  being  illegally  taken,  and  it  is  submitted  they 
are  legally  taken. 

The  foregoing  paraphrase  of  the  plaintiff's  allegations  though 
not  so  picturesquely  strong  as  the  recitation  in  the  proposed 
statement  filed,  yet  sufficiently  and  substantially  conveys,  I 
hope,  a  correct  idea  of  that  phase  of  their  case  upon  which  an 
injunction  is  seriously  sought  to  restrain  the  proceedings  before 
the  magistrate. 

Shorn  of  innuendoes  and  imputations,  I  take  the  facts  to  be 
briefly  these;  Thp  defendant  Company  has  for  many  years 
operated  an  urban,  suburban  and  interurban  street  railway 
system  radiating  from  the  City  of  Vancouver  under  an  agree- 
ment with  that  Corporation.  The  plaintiff,  the  Blue  Funnel 
Motor  Line,  Limited,  was  incorporated  and  commenced  opera- 
tion as  an  auto-motor  transportation  concern  in  1915.  The 
Other  plaintiffs  are  drivers  of  "jitneys."  It  appears  that  the 
plaintiff  Company  and  the  numerous  jitneys  which  plied  their 
business  in  the  streets  of  Vancouver  and  vicinity,  seriously  cut 
into  the  earning  power  of  the  defendant  Company,  thus  creating 
a  state  of  affairs  which  was  considered  to  be  of  auah  public  ct»i- 
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cern  that  the  defendant,  the  City  of  Vancouver,  pursuant  to  a  ^JSfoEiBbw) 

resolution  passed   in  June,   1917,   requested  the  Lieutenant^       

Gevemor  in  Council  to  appoint  a  commissioner  to  investigate  ^ 

the  matter  of  transportation  in  Vancouver,  particularly  that '__ 

phase   of  it   involving  the  maintenance  economically  of  the       Blub 

defendant  Company   against  the  competition  of  the   system  ^^^'^^^ 

inaugurated  by  the  plaintiffs.     Professor  Shortt  of  Ottawa  was       ^« 

selected  by  the  Lieutenant-Governor  in  Council.      A  full  and  VAivcoum 

prolonged  hearing  was  given  all  the  parties  concerned,  including 

witnesses  and  counsel  on  behalf  o/what  I  shall  call  the  plaintiffs' 

system.      The  commissioner  reported  in  due  course  that  the 

defendant  Company  could  not  provide  and  maintain  an  efficient 

street-<!ar  service  against  the  competition  of  the  other  service. 

The  defendant  City,  therefore,  sought  and  obtained  from  the 

Legislature  of  the  Province  an  amendment  to  its  charter,  being 

chapter  104,  section  7,  of  the  statutes  of  1918,  empowering  them 

to  prohibit  the  operation  of  certain  defined  motor-vehicles  in  the 

streets  of  Vancouver,    the    plaintiffs    being   admittedly  swept 

within  the  scope  of  this  enactment,  and  accordingly  the  by-law 

1329  now  impugned  was  passed  pursuant  to  the  amendment. 

The  plaintiffs,  however,  continued,  notwithstanding  all  this,  to 

run  their  cars  as  before  in  opposition  to  the  defendant  Company. 

The  Legislature  indicated  the  procedure  which  may  be  taken  in 

case  of  an  infraction  of  the  by-law.      This  procedure  the  City 

has  taken,  charging  an  infraction,  and  it  is  to  restrain  the  City   Judgment 

from   commencing   and   continuing  such   procedure    that   the 

plaintiffs  now  move  the  Court  for  an  injunction. 

Were  it  not  for  the  very  able  review  of  the  leading  and  well- 
known  Privy  Council  cases  adjudicating  upon  the  powers  of  the 
Legislature  to  pass  this  very  kind  of  legislation,  presented  by 
Mr.  Cassidy,  in  some  of  which  he  himself  acted  as  counsel  before 

that  tribunal,  I  should  have  very  little  trouble  in  coming  to  a 
decision. 

It  is  not  suggested  that  at  the  trial  the  evidence  will 
materially,  if  at  all^  differ  from  that  before  me.  The  principle 
guiding  the  Court  in  a  case  of  this  sort  is  laid  down  by  Cotton, 
LJ.  in  Preston  v.  Luck  (1884),  27  Ch.  D.  497  at  p.  606 : 

*'It  is  necesgary  that  the  Court  should  be  satisfied  that  there  is  a  serious 
question  to  be  tried  at  the  hearing,  and  that  on  the  facts  before  it  there  is 
a  probability  that  the  plaintiffs  are  entitled  to  relief." 

10 
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As  regards  the  snbniissioD  tiiat  the  L^islature  was  actuated 

by  ulterior  motivea  in  pasBing  the  amendment  in  qoestion,  I 

have  little  hesitation  in  finding  that  there  is  no  reasonable 

"*•     probability  of  anything  of  the  kind  being  established  at  the 

Bluk      hearing.      Even  although    it   might    be    that    the    defendant 

iSvom'^K  attonpted  what  is  charged  against  it,  I  should  not  for  that 

o-        reason  be  justified  in  holding  that  the  Legislature  had  been  the 

VARconvn  vioarious  victim  of  such  stupid  and  immoral  tactics.     As  regards 

the  City,  it  is  true  that— 

"Public  bodicB  invested  with  ita^utory  powers  miut  take  caie  t«  keep 
within  the  limits  of  the  authority  committed  to  them,  and  in  carTying  out 
their  powers,  must  act  in  good  faith  and  reasonablj  and  irlth  some  regard 
to  the  intctest  of  those  who  may  suffer  for  the  good  of  the  communit?": 

Kerr  on  Injunctions,  5th  Ed.,  113. 

I  find  that  the  City  has  kept  within  the  authority  constitu- 
tionally del^^tod  to  it.  That  brings  me  to  the  charge  that 
they  have  not  acted  in  good  faith  and  with  reasonableness.  In 
City  of  Montreal  v.  Beauvais  (1909),  42  S.C.R.  211  at  p.  217, 
Mr.  Justice  Duff  quotes  with  approval  from  a  judgment  of  Lord 
Eussell  of  KiUowen  in  Kruse  v.  Slattery  (1898),  2  Q.B.  91 
at  p.  100  as  follows : 

"  'A  by-law  is  not  unresisonable  merely  because  particular  judges  may 
think  that  it  goes  further  than  is  prudent  or  necessary  or  convenient,  or 
because  it  is  not  accompanied  hy  a  qualification  or  an  exception  which 
some  judges  may  think  ought  to  be  there.  Surety  it  ie  not  too  mueh  to 
say  that  in  matters  which  directly  and  mainly  ooueern  the  people  of  the 
country,  who  have  the  right  to  choose  those  whom  they  think  beat  fitted 
''"*'''  to  represent  them   in  their  locul   government  bodies,  such  representatives 

may  be  trusted  to  understand  their  own  requirementB  better  than  judges. 
Indeed,  if  the  question  of  the  validity  ol  by-taws  were  to  be  detennined 
by  the  opinion  of  judges  as  to  what  was  reasonable  in  the  narrow  sense 
of  that  word,  the  eases  in  the  books  on  this  subject  are  no  guide;  for  they 
reveal,  as  indeed  one  would  expect,  a  wide  diversity  of  judicial  opinion, 
■nd  they  lay  down  no  principle  or  deflnfte  standard  by  which  reasonable- 
ness or  imreaBonableness  may  be  tested.' " 

Again  I  adopt  the  words  of  Mr.  Justice  Eve  in  Merriclc  v. 
Liverpool  Corporation  (1910),  2  Ch.  449  at  p.  463 : 

"If  the  plaiutilf  had  established  that  the  corporation  were  acting  in  bad 
faith  or  were  endeavouring  under  colour  of  the  exercise  of  statutory  poners 
to  evade  a  liability  which  they  would  otherwise  be  under,  I  think  a  state 
of  things  would  have  been  proved  sufficient  to  justify  the  intervention  of 
the  Court." 

Here  no  such  state  of  things  has  been  proved,  and  in  order  to 
have  any  hope  of  succeeding  in  proving  such  state  of  things  at 
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the  trial  the  plaintiff  must  strike  with  success  at  the  bona  fides  ^^StoSw) 
of  the  appointment  and  conduct  of  the  conmiissioner.      There       

«  1918 

is  nothing  in  the  material  before  me  which  can  with  the  slightest 
degree  of  reason  justify  me  in  assuming  that  any  such  con- 


tingency  may  happen.  Bluk 

I  have  dealt  more  fully  with  the  substance  of  the  allegations  ^^^y^^  lu,, 
of  the  plaintiffs  than  I  have  done  with  the  purely  constitutional  ^• 

questions,  because  they  are  novel  and  the  constitutional  grounds  Vanoouveb 

* 

advanced  are  old,  having  been  often  advanced  before  and  adjudi- 
cated upon  by  the  tribunal  of  last  resort  for  Canadian  cases  so 
explicitly  and  conclusively  that  counsel's  reliance  upon  them       ^^ 
again  on  material  such  as  is  on  file  herein  has  at  least  an 
amazing  display  of  fortitude  to  commend  it. 
The  motion  is  refused  with  costs. 

« 

Motion  refused. 


GOLD  V.  SOUTH  VANCOUVER.  mobmson.j. 

(AtGhamban) 

Arhitraium — Property  damaged  through  street  grading — Oompeneatum —  jgjg 
Muntoipality  refuses   to   appoint  arbitrator — Application   to   appoint 

under  section  8  of  Arbitration  Aot-^urisdiction-—R.SM.O,  1911,  Cap.  ^^'  ^^' 

11,  8eo,  S—B,C.  Stats,  1906,  Cap,  82,  See.  251;  1914,  Cap,  62,  See.  858.  "Z^ 

A. motion  to  appoint  an  arbitrator  under  section  8  of  the  Arbitration  Act       South 
upon  the  refusal  of  a  municipality  to  appoint  an  arbitrator  upon  a  Vanoouvbb 
claim  made  for  damages  alleged  to  have  arisen  through  the  re-grading 
of  a  street  will  be  refused  for  want  of  jurisdiction  since  the  coming 
into  force  of  section  358  of  the  Municipal  Act,  B.C.  Stats.  1914,  Gap.  62. 

In  re  Jackson  and  North  Vancouver  (1914),  19  B.C.  147  distinguished. 


H 


OTION  to  appoint  an  arbitrator  under  section  8  of  the 
Arbitration  Act,  heard  by  Mobbison,  J.  at  Chambers  in  Van- 
couver on  the  1st  of  October,  1918. 

C.  W,  Craig,  for  the  motion. 
'  D.  Donaghy,  contra. 
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Momaov,  t.  iQth  October,  ISIS. 

MoBBisON^  J. :    This  is  a  motion  to  appoint  an  arbitrator 

iffis       under  section  8  of  the  Arbitration  Act,  on  the  refuBal  of  the 
Oet.  10.     Municipality  to  appoint  its  arbitrator  upoa  claim  being  made 
Q^^j,       upon  it  for  damages  alleged  to  have  arisen  from  the  regrading 
*■         of  Main  Street.      Mr.  Craig,  in  support,  relies  on  the  case  of 
V*Boonvra  ^'^  re  Jackson  and  North  Vancouver  (1914),  19  B.C.  1+7  al 
p.  154,  decided  under  section  251  of  the  Municipal  Clauses 
Act,  B.O.  Stata.  1906,  Cap.  32,  which  provided  for  the  cs* 
of  a  party  injuriously  affected  who  should  refuse  to  appoint  an 
arbitrator.      It  did  not  mate  any  provision  for  the  case  where 
the  Municipality  refused.      Under  that  section,  if  the  Muni- 
cipality refused  to  appoint  an  arbitrator,  then,   the  claimanl 
could  invoke  section  8  of  the  Arbitration  Act,  as  baa  been  done 
here.     But  section  251  was  amended  since  by 'section  358,  Cap. 
52  of  1914,  which  provides  that  iu  case  either  party  (which 
includes  in  this  case  the  Municipality)  shall  refuse  to  appoint 
one,  then  it  shall  be  tbe  duty  of  any  judge  of  the  Supreme  Court. 
^''*''""     on  application  by  summons  in  Chambers,  by  either  party,  to 
nominate  and  appoint  three  different  arbitrators.      So  that  In 
re  JacJdson  and  North  Vancouver,  supra,  ceases  to  be  a  guide  in 
the  circumstances  of  this  motion. 

Part  XV.  of  the  Municipal  Act  (B.C.  Stata.  1914,  Cap.  53} 
is  a  code  of  procedure  to  be  invoked  when  the  question  of  com- 
pensation for  expropriated  property  arises,  and  its  provisions 
must  be  followed  with  that  particularity  of  which  the  exigencies 
of  the  case  admit.  I  have,  therefore,  no  jurisdiction  to  grant 
this  application. 

Motion  refused. 


i 
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SHELLY  BROS.  LIMITED  v.  CALLOPY  ET  AL.         macdonald, 

J. 

(At  OhamlMn) 
Practice  —  Costs — Tawation  —  Party  and  party  —  Increased  counsel  fee —        _ 

Order  LXV,,  r.  27,  Subsec,   {29) — Registrar's  potners,  1918 

On  a  taxation  as  between  party  and  party  there  is  no  discretion  in  the ' 

registrar  under  Order  LXV.,  r.  27,  Subeec.  (29)  of  the  Supreme  Court      shkllt 
Rules  to  allow  an  increased  counsel  fee  above  the  tariff  without  a  fiat  ^^ 

of  a  judge  to  that  effect.  Calloft 

Application  for  review  of  taxation  of  a  bill  of  coBts,  heard 

by  Macdonald,  J.  at  Chambers  in  Vancouver  on  the  19th  of   statement 

October,  1918. 

Cassidy,  K.C.,  for  the  application. 
E,  A,  Lucas,  contra. 

2l8t  October,  1918. 

•  Macdonald,  J. :  Plaintiffs,  being  dissatisfied  with  the 
amount  allowed  by  the  district  registrar  for  counsel  fees  to  Mr. 
Bird,  as  junior  counsel,  and  for  witness  fees  of  their  accountant, 
apply  for  a  review  of  the  taxation  of  their  bill  of  costs. 

As  to  counsel  fees,  the  amount  taxed  was  the  limit  allowed 
by  the  tariff  as  fixed  by  Appendix  "M"  to  the  Supreme  Court 
Rules,  but  it  is  contended,  that  under  Order  LXV.,  r.  27, 
Subsec.  (29),  the  registrar  has  power,  and  should,  under  the 
circumstances,  have  exercised  a  discretion  thereimder,  so  as  to 
increase  the  fees  to  such  counsel.  It  is  submitted,  that  when 
such  a  discretion  exists,  it  should  be  exercised.  Unless  I  am 
perfectly  satisfied  as  to  the  correctness  of  such  contention,  I 
should  hesitate  to  come  to  a  conclusion  which  would  be  opposed 
to  the  well-established  practice,  that  the  registrar  can  only  allow 
increased  counsel  fees  beyond  the  tariff,  if  a  fiat  of  a  judge  be 
granted  to  that  effect.  Notwithstanding  such  practice  then, 
does  subsection  29  apply?  Has  the  registrar  discretion  which, 
in  this  particular  instance,  he  is  bound  to  exercise  so  as  to  allow 
an  increased  counsel  fee,  beyond  the  tariff,  to  Mr.  Bird.  It  is 
appropos,  to  cite  the  judgment  of  Boyd,  C.  in  McGannon  v. 
Clarke  (1883),  9  Pr.  655,  in  which  he  refers  to  the  basis  of 
the  tariff,  and  its  control  over  costs  between  party  and  party, 
as  follows: 


Judgment 
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Callopt 
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"Tsriira  of  coats  are  framed  on  the  principle  laid  down  by  Malins,  V.C. 
in  Bmith  v.  BuUer-[  (1S75)],  L.R.  19  Eq.  473,  'the  cobU  chargeable  under 
a  taxation  ae  between  partj  and  part;  are  all  that  are  necessac;  to  ea*ble 
the  adverse  plaintilT  to  ronduct  th?  litigation,  and  no  more.  Anf  chaigM 
for  conducting  litigation  more  conveniently  may  be  called  luxuries,  and 
must  be  paid  by  the  party  incurring  them.'  " 

Under  the  Supreme  Court  Rules  of  1890,  marginal  rule  800. 
the  position  was  quite  clear,  and  all  that  could  be  taxed,  between 
party  and  party  or  solicitor  and  client,  in  an  action  in  the 
Supreme  Coui't,  were  tlie  fees,  coats  and  charges  according  to 
the  schedule,  Appendix  JVl,  to  such  rules;    "  and  no  other  fees, 

costs  or  charfi^es  shall  be  allowed "      Then,  by  the  rules 

now  in  force,  the  provision,  in  this  respect,  differed,  and  13 
as  follows  (Order  I.XV.,  r.  8): 

"In  all  causes  and  matters  the  fees  nllowed  shall  be  those  set  forth  in 
Appendix  ^T;  and  no  higher  fees  Hhall  be  allowed  in  any  case,  except  such 
as  are  by  these  Rules  provided  for." 

Subsection  (2fl)  of  rule  37  was  also  introduced  by  these 
rules,  and  provided  that: 

"On  ever;  taxation  the  taxing  oiKcer  shall  allow  all  such  coBti,  chaxgat, 
and  eipenaes  aa  ahall  appear  to  him  to  have  been  necessary  or  proper  (or 
the  attainment  of  justice  or  for  defending  the  rights  of  any  party,  bill 
save  as  against  the  party  who  incurred  the  same  no  coats  shall  be  allowed 
which  appear  to  the  taxing  officer  to  have  been  incurred  or  increased 
through  overcaution,  negligence,  or  mistake,  or  by  payment  of  special  fees 
to  counsel  or  special  charges  or  expenaea  to  witnesses  or  other  persons,  or 
by  other  unusual  expensea." 

Mr.  Bird,  in  an  affidavit  filed  in  support  of  this  application. 
Judgment    states  that, — 

"in  view  of  the  fact  that  the  judges  of  thia  Court  are  adopting  the  prin- 
ciple of  refusing  to  act  under  their  powers  contained  in  item  230  of 
Appendix  H  to  award  higher  fees  than  those  mentioned  in  said  Appendix  M, 
it  is  left  to  the  officers  of  the  Court,  upon  taxation,  to  act  under  said 
subsection  (29)  of  iwid  rule  27  and  allow  fees  such  as  shall  appear  to  them 
to  be  necessary  for  the  attainment  of  justice." 

No  authorities  are  cited,  to  support  the  position  thus  strongly 
taken  under  oath,  that  such  subsection  applies  to  the  allowance, 
aa  between  party  and  party,  of  increased  counsel  fees.  It 
developed  at  the  trial  of  the  action,  while  Mr.  Bird  was  giving 
evidence,  that  he  is  one  of  the  directors  of  the  plaintiff  Com- 
pany, and  it  would  seem  unlikely  that  the  Company,  in  order 
to  attain  full  justice,  should  require  to  pay  such  counsel,  addi- 
tional fees  beyond  the  tariff,  nor  does  he  so  state.  I  do  not 
think  the  material  shews,  that  the  subsection  should  be  applied. 
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It  is  not  a  case  of  disbursements,  incurred  by  a  client  in  order  maodonald, 
to  assist  his  cause,  but  an  assertion  of  the  duty  of  the  registrar  (Atauunben) 
to  tax  his  counsel,  as  against  the  opposite  party,  fees  beyond 
the  tariff;  nor  is  it  similar  in  its  facts  to  those  disclosed  in 
Peel  V.  London  Northwestern  Railway  Company  (No,  2) 
(1907),  1  Ch.  607  where,  upon  a  review  of  the  taxation,  it  was 
decided  that  it  was  the  duty  of  the  Court,  in  that  event,  to  deter- 
mine, whetlier  the  master's  decision,  refusing  to  tax  fees  to 
three  counsel,  was  right.  In  other  words,  he  possessed,  and 
must  properly  exercise,  a  discretion  under  such  subsection.  In 
l^at  case  the  facts  which  were  necessary,  in  order  to  cause  this 
discretion  to  exist,  were  fully  discussed.  It  was  pointed  out 
that  the  onus  rested  upon  the  person  claiming,  that  three  counsel 
ought  to  be  allowed,  and  that  it  was  not  a  usual  expense,  which 
ou^t  to  be  paid  by  one  of  the  adverse  parties  in  a  hostile  litiga- 
tion. Here,  it  is  not  a  case  of  allowing  counsel  fees  to  more  than 
two  counsel,  which  has  been  met  by  a  distinct  provision,  in  item 
228  of  our  tariff,  preventing  it:  but  of  a  junior  counsel  seeking 
to  have  an  increased  fee  paid  to  him.  There  is  no  proof,  that  in 
order  to  attain  justice,  or  otherwise,  the  plaintiffs  paid  such 
counsel  any  increased  fee  beyond  the  tariff.  Even  if  they  had 
done  so,  would  it  not  be  in  direct  opposition  to  the  principle  to 
allow  such  increased  fees  on  a  taxation  ?  See  on  this  point,  In 
re  Parson,  Parson  v.  Parson  (1901),  2  Ch.  176,  where  a  party 
was  not  allowed  a  special  fee  of  50  guineas,  stated  to  have  been  judgment 
paid  to  a  leading  counsel.  Joyce,  J.,  at  the  condusion  of  his 
judgment,  said: 

"It  18  enough  for  me  to  say  that,  even  if  such  a  special  fee  could  ever  be 
allowed — and  as  at  present  advised  I  think  it  could  not — ^there  were  not, 
in  my  opinion,  any  special  circumstances  sufficient  to  warrant  the  allow- 
ance in  the  present  case." 

In  Oiles  v.  Randall  (1915),  1  E.B.  290  at  p.  296,  Buckley, 
L.J.  deals  with  subsection  29  as  follows: 

'The  earlier  part  of  the  new  sub-rule  says  that  the  taxing  master  shall 
allow  a  certain  class  of  costs.  The  latter  part  says  that,  except  in  one 
particular  case,  certain  costs  which  were  formerly  to  be  disallowed  are 
still  to  be  disallowed.  The  excepted  case  is  that  of  taxation  of  costs  as 
between  a  solicitor  and  his  own  client.  This  part  of  the  sub-rule  in  ^eot 
provides  that  as  between  solicitor  and  own  client  those  costs  may  be 
allowed,  but  that  ,in  all  other  cases  they  shall  not." 

I  do  not  think  that  the  plaintiffs  have  brought  themselves 
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MAODOKALo,  within  either  portion  of  the  Bubeection.    The  regiatrar  was  rij^ht. 

(AtawDtxn)  under  such  circumBtances,  in  not  allowing,  without  a  fiai,  an 
leis        increased  counsel  fee  to  the  junior  counsel, 
g^^  21  Then,  as  to  the  reduction  of  the  fees  paid  hj  the  plaintiffs 

to  the  accountants:   The  bill,  as, rendered  by  the  firm  of  Helli- 

^"^'^  well,  Maclachlan  &  Co.,  was  admitted  by  defendants  to  cover 
Cauoft  work  actually  performed  for  the  time  mentioned,  but  objection 
was  taken  before  the  registrar,  which  prevailed,  that  the  form 
of  the  bill  shewed  that  the  services  in  dispute,  and  now  sought 
to  be  allowed,  did  not  come  within  the  provisions  of  the  tariff. 
It  was  contended  that  the  statements  contained  in  the  bill  should 
be  accepted,  and  they  prevented  such  portion  of  the  services 
rendered  being  taxed,  as  between  party  and  party.  Further, 
that  such  charges  did  not  come  within  the  provisions  of  sub- 
section (36)  of  rule  27,  Order  LXV.  There  was  no  all^atitm 
before  the  registrar  that  they  were  either  necessary  or  proper, 
for  the  attainment  of  justice.  I  have,  then,  to  consider,  whether 
such  charges  come  within  the  general  provisions,  as  to  scale  of 
fees  allowed  to  witnesses,  found  in  Appendix  M,  after  item  19. 
The  first  of  these,  that  is  su^ested,  as  applicable,  is  an  allow- 
ance of  "expenses  for  maps,  plans  or  other  matters,  not  referred 
to  herein,  if  necessary  and  allowed  by  the  Court  or  judge  at  the 
Judgment  trial  or  afterwards,"  I  do  not,  however,  consider  this  provision 
applicable,  as  the  charges  do  not  come  within  its  purview.  Then 
follows  a  provision  allowing — 

"in  oaie*  where  profeesionftl  or  •oientiflc  witueeeea  Are  Mdled  or  sob- 
pcened  a  re»ionab1e  aum  tor  the  time  employed  and  eipeniee  (il  Miy) 
inourred  b;  the  witneM  in  preparing  niatter  to  give  the  teatimonj  expected 
from  him." 

I  think  that  an  accountant  would  be  a  scientific  witness,  but 
part  of  the  bill,  as  rendered,  only  is  applicable  to  the  charges 
of  this  nature  thus  allowed.  As  to  the  quantum,  for  the  ser- 
vices rendered,  I  do  not  feel  disposed  to  interfere  with  the 
decision  of  the  registrar,  so  his  taxation,  in  this  respect,  is  not 
varied. 

As  the  plaintiffs  have  failed  upon  the  application,  the  defend- 
mts  should  be  allowed  the  costs  thereof,  fixed  at  $10,  and  to 
be  set  off  against  the  costs  already  taxed  against  them. 

Applicaiion  dismissed. 
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IN  BE  ACADIA  LIMITED.  J^'SSSi^) 

Company  law — Wintfing-tip — ContrihutaHes — Shareholder  neglected  to  pdjf        1918 
ealU — Shares  forfeited  by  company — lAatnUty  aa  contributor — R.8.0.     ^,    ^^ 
1906,  Cap.  144,  Beo8.  61  and  62^R,8.B.C.  1911,  Cap.  S9,  Table  A,  See,  ' 

28 — B.C.  Stats.  1912,  Cap,  S,  Sec.  28.  Xn  be 

Acadia, 

Where,  under  the  ]>ominion  Winding-up  Act,  the  power  of  forfeiture  is     Limited 
properly  and  legally  exerdeed,  the  person  whose  shares  are  so  for- 
feited ceases  to  be  a  member  or  shareholder  of  the  Company  and  is 
not  liable  to  be  put  on  the  list  of  contributories. 

In  re  D,  Wade  Co,  Ltd.  (1909),  2  Alta.  L.R.  117  followed. 

Application  to  set  aside  the  certificate  of  the  registrar 
striking  off  the  name  of  one  'Bradshaw,  a  shareholder  in  the 
above-named  Company,  from  the  list  of  contributories.    .  Heard    Statemen 
by  MoBsftsoNy  J.  at  Chambers  in  Vancouver  on  the  23rd  of 
October,  1918. 

Mayers,  and  Baird,  for  the  liquidator. 
J.  A.  Maclnnes,  for  the  contributory. 
W.  C.  Brown,  for  the  creditors. 

3l8t  October,  1918. 

MoBBisoN,  J.:  Acadia  Limited  is  a  Company  incorporated 
under  the  British  Columbia  Companies  Act,  and  with  some 
slight  alterations,  immaterial  in  consideration  of  the  present 
question,  adopted  as  its  articles  Table  A  as  appended  to  the 
Companies  Act 

In  March,  1913,  Bradshaw,  the  alleged  contributory,  became 
a  member  of  the  Company  in  respect  of  two  shares.  There  is 
unpaid  on  account  of  his  stock  $150.  In  June,  September  and  Judgment 
October,  1914,  and  in  February  and  May,  1915,  calls  were  made 
upon  the  alleged  contributory  of  $16  each,  a  total  of  $80.  None 
of  these  calls  were  paid.  Due  notice  of  intention  to  forfeit 
under  the  articles  was  given,  and  on  July  5th,  1915,  a  formal 
resolution  forfeiting  the  shares  was  passed  under  clause  28  of 
the  articles  (Table  A),  and  notice  of  that  forfeiture  sent  to  the 
contributory.  The  contributory  thereupon  ceased  to  be  a  mem- 
ber from  and  after  the  5th  of  July,  1915,  and  was  not  a  member 
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(M^^Mn)  ^*  ^^  commencement  of  the  winding-up.  The  regularity  of  the 
forfeiture  herein  ia  not  contested  by  the  liquidator.  The 
liquidator,  in  his  application,  aska  "that  the  said  C.  W.  Brad- 
ahaw  be  placed  on  the  list  of  contributories  of  the  above  Com- 
In  BK  pany  for  the  amount  of  $150,  said  sum  being  the  unpaid  balance 
jj^i^^  in  respect  of  two  shares  in  the  said  Company  purchased  by 
the  said  Bradshaw."  No  question  arises  in  these  proceedings 
as  to  the  remedy  respecting  any  liability  attaching  to  the  alleged 
contributory  by  reason  of  calls  made  prior  to  forfeiture. 

This  is  an  .application  to  set  aside  the  certificate  of  Mr. 
Pottenger,  the  registrar,  who  struck  off  the  name  of  Bradshaw. 
The  Company  is  being  wound  up  under  the  Dominion  Winding- 
up  Act,  R.S.C.  1906,  Cap.  144,  on  the  ground  of  insolvency, 
and  the  sections  involved  herein  are  sections  51  and  52,  whidi 
are  as  follow : 

"SI.  Every  Hhmreholder  or  member  pf  the  compiinr  or  hie  representAtire, 
■ball  be  liable  to  contribute  the  amount  unpaid  on  hia  ihaTeB  of  the  eapitst, 
or  on  his  liability  to  the  company,  or  to  its  memberi  or  creditora,  as  tht 
ease  may  be,  under  the  Act,  charter  or  instrument  o(  incorporatioii  o(  the 
oompaoy,  or  otherwise. 

"2.  The  amount  which  he  is  liable  to  contribute  shall  be  deemed  an 
ftsset  o(  the  oompany,  and  a  debt  due  to  the  company,  payable  as  directed 
or  appoint«d  under  this  Act. 

"62.  If  a  shareholder  has  trausferred  his  shares  under  dreum  stances 
whi^  do  not,  by  law,  free  him  from  liability  in  respect  thereof,  or  if  ha 
ii  by  law  liable  ta  the  company  or  its  members  or  creditors,  aa  the  case 
may  be,  to  an  amount  beyond  the  amount  unpaid  on  tkia  shares,  he  shall 
Judgment  be  deemed  a  member  of  the  company  for  the  purposes  of  this  Act,  and  shall 
be  liable  to  contribute,  *s  aforesaid,  to  the  extent  of  his  liabilities  to  tbe 
eompaay  or  its  members  or  creditors,  isdepaidautly  of  this  Act. 

"ft.  The  amount  which  he  is  so  liable  to  contribute  shall  be  deemed 
an  asset  and  a  debt  aa  aforesaid." 

These  sections  do  not  deal  with  what  in  the  local  Act  and 
the  English  Acts  are  called  "past  members."  There  is  no 
liability  attached  to  a  person  to  be  placed  on  the  list  of  con- 
tributories imless  the  incorporating  Act  so  enacts:  The  Com- 
panies  Act,  R.S.B.C.  1911,  Cap.  39,  Part  VIII.,  Table  A, 
article  28,  provides  that: 

"A  persoa  whose  shares  have  been  forfeited  shall  oe*s«  to  be  a  member 
hs  respeot  of  the  forfeited  shares,  but  shall,  notwithstanding,  remain  UaU* 
to  pay  to  the  company  all  moneys  which,  at  the  date  of  forfeiture,  were 
presently  payable  by  him  to  the  company  in  respect  of  the  shares,  but  his 
liability  shall  cease  if  and  when  the  company  receiTCs  payment  in  ftill  of 
the  nominal  amount  «f  the  shares." 
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The  liability  other  than  what  may  appear  from  the  al>ove  ^^^"^^j 

paragraph,  imposed  on  "past  members"  was  swept  away  by       

subsection  3  of  section  181  of  the  amending  Act  of  1912,  by 
which  the  provisions  of  Part  VIII.,  supra,  dealing  with  "past         ' 


members,"  are  expressly  excluded  in  the  case  of  a  winding-up      In  be 
under  the  Dominion  Act  LnoTED 

Sedgewick,  J.  in  Common  v.  McArthur  (1898),  29  S.C.E. 
239  at  p.  246,  in  delivering  the  judgment  of  the  Court,  did  not 
absolve  the  shareholder  whose  shares  had  been  forfeited,  because 
the  power  of  forfeiture  had  been  exercised  in  the  interests  of  the 
shareholder  and  not  of  the  Company.  The  Court  appears  to 
have  been  guided  by  the  ratio  decidendi  of  the  speech  of  Lord 
Cranworth  in  Spademan  v.  Evans  (1868),  L.R.  3  H.L.  171  at 
p.  186,  that  where  there  is  a  power  of  forfeiture  of  shares  the 
holders  of  which  refuse  or  neglect  to  pay  their  calls,  it  is  a  Judgment 
power  intended  to  be  exercised  only  when  the  circumstances  of 
the  shareholder  may  make  its  exercise  expedient  for  the  interests 
•  of  the  Company,  not  a  power  to  be  exercised  for  the  interests  or 
supposed  interest  of  the  shareholder.  I  take  these  cases  to  be 
authority  for  the  submission  that  where,  as  in  this  case,  under 
the  Dominion  Winding-up  Act,  the  power  of  forfeiture  is 
properly  and  legally  exercised,  the  person  whose  shares  are  so 
forfeited  ceases  to  be  a  member  or  shareholder  of  Uie  Company, 
and  is  not  liable  to  be  put  on  the  list  of  contributories.  In  re 
Wade  Co.  Ltd.  (1909),  2  Alta,  L.E.  117.  I,  therefore,  agree 
with  the  registrar,  Mr.  Pottenger,  who  has  had  much  experi- 
ence in  matters  of  this  sort. 

Application  refused. 
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MAOooHALD.  IBBOTSON  v.  BERKLEY. 

3. 

ifojictoiu  protecuiiott — lUatona^l*  and  probable  oaioe — Ualiee — AdMg  on 
«olicitor'»  advice'— Prosectition  to  atablitK  oivil  right*. 

"  In  an  actioo  for  mkljcioua  proaecntion  If  the  defendant  raiseB  the  defoioe 
that  be  consulted  a  toljcitor  before  instituting  eriminal  prooeedingB 
it  must  be  shewo  thAt  he  took  reasonftble  care  to  inform  himself  of 
the  true  state  of  the  ca«e. 
To  improperly  utiliie  the  eriminal  procedure  to  eetablish  a  civil  right  con- 
stitutca  m»Voe  in  an  action  for  malicioua  prosecution. 

Action  for  malicious  prosecution,  tried  by  Macdokald,  J. 
at  Vancouver  on  tfie  5th  of  November,  1918.  The  facts  are 
set  out  in  the  reasons  for  judgment. 

O'Neill,  for  plaintiff. 
Yarwood,  for  defendant. 

2nd  Deoember,   101S. 

Kacdohald,  J. :  Defendant  caused  the  plaintiff  to  be  arrested 
on  a  charge  of  stealing  bis  cow.  Aft«r  commitment  for  trial  by 
the  stipendiary  magistrate  at  Cumberland,  B.C,,  the  plaintiff 
was  subsequently  tried  and  acquitted  by  the  County  Court 
judge.  Defendant,  in  this  action  for  malicious  prosecution, 
justifies  the  arrest,  and  contends  that,  the  evidence  does  not 
shew  that  he  acted  maliciously  and  without  reasonable  and 
probable  cause. 

"The  Courts  of  Law  do  not  lay  down  a  rule  defining  what  will  con- 
stitute reasonable  and  probable  cause,  but  say  that  Che  judge  must  consider 
what  will  do  so  in  each  case": 

see  the  Lord  Chancellor  in  Lister  v.  Ferryman  (1870),  L.K. 
4  H.L.  521  at  p.  526. 

I  am  assisted,  to  an  extent,  by  the  oft-accepted  definitions  of 
Chief  Justice  Tindal  in  Broad  v.  Ham  (1839),  5  Bing.  (n.c.) 
722  at  p.  725,  aa  follows: 

"In  order  to  justify  a  defendant,  there  must  be  a  reasonable  causa, — 

such  as  would  operate  on  the  mind  of  a  discreet  man :    there  must  also  be 

a  probable  cause, — such  as  would  operate  on  the  mind  of  a  reasonable  man; 

I     at  all  events  such  as  would  operate  on  the  mind  of  the  party  making  the 

charge;    otherwise  there  is  no  probable  cause  for  him." 
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The  onus   rests   upon   the   plaintiff   of   shewing,    that   the  maodonald, 

defendant's  actions  were  such  as  to  impose  liability  upon  him.        

The  circumstances,   which  occurred  prior  to  the  arrest,  and       ^•^^ 
which  alone  should  be  considered,  in  dealing  with  the  reason-     ^^^^^  2. 


ableness  or  otherwise  of  initiating  the  prosecution,  are  shortly  ibbotbon 
as  follows:  PlaintiflF,  according  to  his  evidence,  purchased  a  <'• 
dark  Jersey  heifer  from  William  Wain,  He  afterwards 
branded  her.  She  was  at  large  in  the  fall  of  1916  and,  not 
being  found,  was  advertised,  with  full  description,  as  being 
'lost"  in  January  of  the  following  year.  Then  in  the  spring, 
she  was  recovered,  and  subsequently,  in  August,  1917,  was 
claimed  by  the  defendant  as  his  property.  He  brought  a  pre- 
vious owner  to  identify  her,  but  the  plaintiff  asserted  his  owner- 
ship, and  stated  that  he  had  purchased  the  animal  from  Wain, 
who  was  a  farmer  residing  in  the  locality.  A  conflict  thus  arose 
between  these  two  farmers,  as  to  the  ownership,  and  right  to 
possession,  of  the  heifer.  There  was  another  mark  on  the 
animal  which  defendant  concluded  was  his  brand.  Both  par- 
ties, at  the  time,  were  firmly  and,  I  may  assume,  honestly  con* 
tending  that  they  were  right  in  their  claim.  Defendant  was 
strengthened,  in  his  attitude,  by  other  parties  agreeing  with  him 
on  the  question  of  identification.  The  plaintiff  was  not  only 
asserting  ownership  by  his  possession,  but  by  his  branding.  He 
informed  the  defendant,  where  he  could  obtain  corroboration  of 
the  statement,  that  he  had  purchased  such  heifer  in  the  ordinary  j^^^^ 
course  of  farming,  to  form  part  of  the  stock.  There  was  no 
danger  that  the  plaintiff  woidd  disappear  and  not  adhere  to  his 
position,  nor  was  there  much  probability  of  the  animal  being 
secreted  or  done  away  with,  after  the  claim  had  been  made  by 
the  defendant.  It  was  apparently  a  question  of  ownership, 
depending  upon  identification.  Did  the  defendant,  as  a  dis- 
creet person,  then,  pursue  the  proper  course  ?  One  would  have 
expected  him  to  have  at  once  inquired  from  Wain,  as  to  whether 
he  had  sold  the  plaintiff  a  heifer,  answering  the  description  of 
the  one  in  dispute  and  whether  he  (Wain)  could  identify  her. 
He  did  not  do  so,  but  went  to  Cumberland  and  there  met  Mr. 
Harrison,  solicitor,  and  outlined  the  situation.  Mr.  Harrison 
was  not  called  at  the  trial,  it  being  stated  that  he  was  too  ill  to 
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''  attend.      The  defendant  Bwore,  that  he  made  a  full  and  frank 

statement  of  all  the  facts  to  his  solicitor  and  he  was  adrised 

lOlB  (iifit  the  plaintiff  was  guilty  of  theft  and  should  be  arrested. 
^'**-  2-     He   was   very  positive  that   he  told  Mr.   Harrison,   that   the 

iBBOTBoiT  plaintiff  had  mentioned  Wain,  as  the  party  from  whom  the 
plaintiff  had  purchased  the  heifer  in  question,  but  no  suggestion 
even  was  made,  as  to  the  advisability  of  interviewing  Wain.  It 
was  then  decided,  to  put  the  criminal  law  in  motion.  This  task 
was  easily  accomplished.  Mr.  Macdonald,  the  local  Provincial 
constable,  was  present,  during  the  time  when  the  defendant  was 
advising  with  his  solicitor.  This  seemed  rather  unusual,  unless 
it  had  been  previously  decided  that  his  services  should  be 
invoked.  Defendant,  however,  intimated  that  the  constable 
simply  happened  to  be  in  Harrison's  office  at  the  time  and  that 
he  had  no  dealings  with  him,  and  did  not  know  him,  until  he  was 
in  the  office.  If  the  defendant  were  simply  seeking  advice,  as 
to  his  rights  and  course  of  action,  it  is  peculiar,  to  say  the  least, 
that  it  should  have  been  done  in  such  a  public  way  in  the 
presence  of  a  stranger.  There  is  no  evidence  to  shew,  that 
all  the  facts  were  not  disclosed  by  the  defendant  to  his 
solicitor,  and  that  he  did  not  act  on  the  advice  given. 
Ordinarily  speaking,  the  soundness  of  such  advice  would 
not  be  weighed,  and  where  followed,  it  would  be  a  good 
defence    and    complete    answer    to    any  allegation,    that    the 

Jndgmttit  defendant  had  acted,  without  reasonable  or  probable  cause.  The 
question  to  be  considered  is,  whether,  through  the  n^lect  of  the 
defendant,  in  the  first  instance,  and  subsequently  of  his  solicitor, 
to  make  inquiry  from  Wain,  auch  defence  is  destroyed.  The 
defendant  is  charged  with  knowledge  of  such  facts  as  he  would 
have  learned,  if  he  had  interviewed  Wain  in  the  matter.  I 
think  this  would  have  been  a  proper  investigation  for  one 
farmer  to  make,  before  he  went  the  length  of  causing  the  arrest 
of  another.  Is  defendant,  however,  protected  by  having  taken 
legal  advice  in  the  matter  ^  In  so  doing,  he  was  bound  to  act 
in  good  faith,  and  unless  he  did  so  he  would  not  be  protected, 
on  the  ground  that  he  had  acted  upon  such  advice.  In  the  fint 
place,  if  defendant  had  not  sought  the  assistance  of  a  solicitor, 
he  would,  in  my  opinion,  have  acted  unreasonably  and  without 
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probable  cause  in  taking  criminal  proceedings.      I  mighty  in  maodonald, 
passing,  remark,  that  an  '^opinion/'  in  this  respect,  depends 
entirely 

"on  the  view  which  the  judge  may  happen  to  take  of  the  circumstances  of 
each  particular  case.  And  upon  a  careful  consideration  of  the  decisions, 
it  seems  impossible  to  deduce  any  fixed  and  definite  principle  to  guide  and 
assist  the  judge  in  any  case  that  may  come  before  him": 

see  Lord  Colonsay  in  Lister  v.  Perryman,  supra,  at  p.  540, 
approving  and  quoting  Kelly,  C.B.  to  this  effect  in  the  same 
ease  in  the  Exchequer  Court. 

Street,  J.,  in  Hamilton  v.  Cousineau  (1892),  19  A.R.  203 
at  p.  210,  considered  that  a  jury  was  entitled  and  should  be 
asked  to  express  its  opinion,  whether  the  defendant,  in  an 
action  for  malicious  prosecution,  had  taken  reasonable  care  to 
inform  himself  of  the  facts  before  taking  proceedings,  only, 
when  "the  plaintiff  has  made  out  a  case  of  prima-facie  negli- 
gence on  the  part  of  the  defendant  of  some  inquiry  which 
should  have  been  made  .  .  .  and  which,  if  made  or  taken,  would 
have  shewn  that  the  information  could  not  properly  be  laid." 
This  portion  of  the  judgment  was  approved  of,  by  Burton,  J. 
in  the  Court  of  Appeal.  I  think  there  was  neglect,  in  the  first 
place,  by  the  defendant,  in  not  making  inquiries  from  Wain, 
and  this  neglect  was  repeated  by  his  solicitor  when  the  course 
to  be  pursued  was  decided  upon. 

Then  again,  Mr.  Stephens,  in  his  book  on  Malicious  Prosecu- 
tion, in  discussing  Abrath  v.  North  Eastern  Railway  Co. 
(1883),  11  Q.B.D,  79,  440;  (1886),  11  App.  Cas.  247,  says, 
that -he  puts  no  other  construction  upon  the  whole  of  the  judg- 
ments in  this  leading  case  than  that,  every  judge,  who  tried  an 
action  for  malicious  prosecution,  should  put  to  the  jury  two 
questions,  the  first  being:  "Did  the  defendant  take  reasonable 
care  to  inform  himself  of  the  true  state  of  the  case?"  If  I 
adopt  such  a  course,  and  ask  myself  this  question,  then,  I  feel 
bound,  as  previously  mentioned,  to  answer  it  in  the  negative. 
Defendant  did  not  avail  himself  of  all  the  information  obtain- 
able and  thus,  if  such  information  were  important,  or  would 
have  been  of  any  moment,  as  to  instituting  or  not  instituting 
the  priiceedingB,  there  was  a  want  of  reasonable  and  probable 
cause  on  his  part.      The  same  result  follows  the  neglect  of  his 
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MAODOHALD,  goHcittir  in  this  connection.      On  this  point,  the  only  further 

consideration  neccBsaiy  is,  as  to  whether,  if  snch  information 

l"8  had  been  obtained  from  Wain,  defendant  would  have  been,  in 
D««-  2.  all  likelihood,  deterred  from  commeaciog  a  prosecution  for 
theft.  I  think,  viewing  the  circumstances  of  the  parties,  that 
it  would,  or  should,  have  had  this  effect.  It  is  true,  that  even 
after  evidence  was  given  by  Wain,  before  the  magistrate,  it  does 
not  appear  to  have  influenced  the  defendant  in  his  actions,  so  as 
to  endeavour  to  withdraw  the  prosecution.  This,  however,  may 
be  accounted  for  by  the  fact,  that  the  matter  was  out  of  his  con- 
trol, after  it  came  before  the  magistrate  for  investigation.  The 
result  of  the  answer  to  this  question,  devised  by  Mr.  Justice 
Cave  in  the  Abrath  case,  is  that  I  feel  justified  in  holding,  that 
want  of  reasonable  cause  on  the  part  of  the  defendant  has  been 
proved. 

The  other  query,  upon  which  it  is  necessary  for  a  plaintiff  to 
obtain  a  favourable  reply,  in  an  action  for  malicious  prosecu- 
tion, is,  in  the  words  of  Mr.  Justice  Burton  in  HamiUon  v. 
Coxisineau,  supra,  "were  the  proceedings  initiated  in  a  malicious 
spirit?"  While  juries  are  at  liberty  to  infer  the  existence  of 
malice,  from  the  absence  of  reasonable  cause,  still,  in  view  of 
the  statement  of  the  defendant,  that  he  acted  in  good  faith,  in 
causing  the  arrest,  I  deem  it  advisable  to  consider,  whether  be 
was  actuated  by  an  indirect  or  ulterior  motive.  I  might,  in 
passing,  refer  to  the  fact  that  Mr.  Stephens,  in  his  book,  at  p. 
39,  is  of  the  opinion,  that  the  whole  of  the  distinction,  between 
malice  and  want  of  reasonable  cause,  is  obsolete,  and  argues 
that  the  supposed  necessity  for  proving  malice  has,  since  the 
decision  of  the  Abrath  case,  disappeared.  I  prefer,  however,  to 
deal  with  the  question  of  malice.  The  nonsuit  granted  by 
Lord  Ellenborough  in  Snow  v.  Allen  (1816),  1  Stark.  502, 
where  the  defendant  was  excused  by  reason  of  advice  being 
given  by  his  attorney,  would  apply  here,  were  it  not  for  the  lack 
of  counsel  obtaining,  and  considering  available  information, 
prior  to  the  institution  of  proceedings.  Defendant  did  not 
immediately  after  his  visit  to  the  plaintiff's  farm,  and  dispute 
as  to  ownership,  immediately  consult  a  solicitor.  In  answer 
to  an  inquiry  by  his  counsel,  at  the  trial,  as  to  whether  he  went 
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to  see  his  solicitor  to  find  out  how  he  could  get  the  animal,  he  macdonald, 


replied,  that  he  went  to  get  advice  and  see  what  he  could  do.        

He  afterwards  emphasized  this  statement  by  admitting  he  went       ^^^® 
to  get  his  cow  back.      I  have  come  to  the  conclusion,  that  the     ^^'  2. 


Judgment 


defendant,  in  the  consultation  with  the  solicitor,  and  in  the    ibbotson 

actions  which  were  taken,  resultins:  in  arrest,  was  not  concerned    „    ^' 

.  .  '     »j9    Berkley 

in  the  matter  from  a  public  standpoint.      When  the  plaintiff 

was  arrested,  the  cow  was  placed  in  the  custody  of  a  neighbour, 
to  await  the  result  of  the  criminal  proceedings.  Then  after 
acquittal,  the  defendant  was  afforded  an  opportunity  of  proving 
ownership  of  the  animal,  but  has  refrained  from  taking  civil 
proceedings.  I  think,  although  the  defendant  now  states,  that 
he  believed  at  the  time,  in  the  guilt  of  the  plaintiff,  that  he 
would  not  or  should  not  have  believed  this,  if  he  had  made 
proper  inquiries.  Further,  thaf  the  proceedings  jointly  taken 
by  the  defendant  and  his  solicitor,  with  the  constable  close  at 
hand,  were  for  the  purpose,  not  of  vindicating  a  crime,  but  in 
order  to  obtain  possession  of  an  animal,  then  in  dispute  between 
the  parties.  He  was  thus  improperly  utilizing  the  criminal 
procedure  to  establish  a  civil  right.  This  constitutes  the 
malice,  which,  coupled  with  the  want  of  reasonable  cause,  sup- 
ports the  plaintiff's  right  of  action. 

No  evidence  was  given,  as  to  special  damage  alleged  in  the 
statement  of  claim.  I  think  a  proper  amount  to  allow  for 
damages  would  be  $300.     Judgment  accordingly,  with  costs. 

Judgment  for  plaintiff. 
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CITY  OF  VANCOUVER  v.  BRITISH  COLUMBIA 
ELECTRIC  RAILWAY  COMPANY,  LIMITED. 


Vancohvib 


Injunction  —  SlTtel  railwray  —  Agrfcment  heta>cen  city  and  njiliroj  In 
increate  fare — By-laie  to  taneiion  «<ime  pa*$ed — Refvtal  of  mayor  to 
»ig»  hyUiiB— Effect  of— B.C.  8tat$.  I89S,  Cap.  5S,  B«o.  39;  1SO0,  Cap. 
S4,  Sec.  125   {IS);    1912,  Cap.  59,  See.  5. 


B.C. 
Electric     Dnrlnf;  a  strike  of  the  Street  Railway  Company's  employee!  the  City  of 
Bt,  Co.  Vancouver    and    the    Railway    Company   entered    ipto    an    agreemeni 

whereby  the  City  agreed  to  pass  a  by-law  allowing  the  Company  to 
charge  a  six -cent  fare  on  ita  atreet-car  aervice.  The  City  Counril 
then  pBBHed  the  by-law  and  all  the  formalitiea  BUTTOunding  the  Kaine 
were  duly  complied  with,  with  the  exception  of  the  mayor'a  aignature 
to  the  by*l»w.  Tlie  Company  then  aettled  the  atrike  and  commcnceil 
operating,  charging  a  aix-cent  fare.  Six  weeka  later  the  Council  at 
a  meeting  purported  to  amend  the  by-law  by  providing  that  beforf 
its  passage  it  should  receive  the  assent  of  the  electors.  The  by-U" 
waa  Bubmitted  to  the  electors  and  on  ita  being  defeated  no  further 
action  was  taken  by  the  Council.  In  an  action  by  the  City  to  reatrain 
the  Company   from   charging  a  six-cent  fare;  — 

Held,  that  upon  the  by-law  duly  passed  to  confirm  the  agreement,  being 
act«d  upon  in  good  faith  by  ft  party  to  the  ftgreemant,  the  Conncil 
could  not  of  its  own  tnotioo  nullify  ita  deliberative  act  a  month  after 
ita  paaaage,  and  the  action  ehould  be  dismieaed. 

BeM,  further,  that  the  mayor  haa  no  diacretion  but  owes  a  public  duty 
which  should  b«  perlormed  by  his  signing  both  the  by-law  and  the 
agreement,  thereby  rendering  them  fully  effective. 

The  City  Couneil  bos  pomr  under  aection  39  of  the  Consolidated  Railway 
Company's  Act,  IH06,  to  enter  into  an  agreement  with  the  Street  Rail 
way  Increasing  the  amount  of  fares  to  be  paid  by  paaaengers  and  may 
pass  a  by-law  authorizing  the  same  without  aubmitting  the  by-law  to 
,  the  electors.  The  power  of  the  Council  under  section  39  to  niske  or 
vary  an  agreement  as  t«  farea  ia  not  affected  by  subsection  (15)  of 
aection  125  of  the  Vancouver  Incorporation  Act,  lODO,  oa  amended  by 
B.C.  SUta.  1012,  Cap.  50,  Sec.  S. 

Action  to  restrain  the  British  Columbia  Electric  Railway 
Company,  Limited,  from  charging  a  six-cent  fare  on  its  lines 
SUtement  '°  ^''*'  "^''^  ''^  Vancouver.  The  defendant  Company  operated 
under  (he  Consolidated  Railway  Company's  Act,  1896,  under 
section  39  of  which  the  council  of  any  municipality  and  the 
Company  were  authorized,  subject  to  the  provisions  of  the  Act, 
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to  make  and  enter  into  any  agreement  or  covenant  relating  to  ^>^<»»nald, 

the  "amount  of  fares  to  be  paid  by  passengers,"  and  other 

matters.      On  the  14th  of  October,  1901,  an  agreement  was 

entered  into  between  the  City  of  Vancouver  and  the  Company 

providing  for  terms  and  conditions  of  future  operations.      A     citt  of 

strike  of  the  Railway  Company's  employees  for  increase  in  pay  Vancouveb 

took  place  on  the  1st  of  July,  1918.      An  agreement  was  then       B.C. 

entered  into  between  the  City  and  the  Company  that  the  City     ^^  qq 

would  pass  a  by-law  allowing  the  Company  to  charge  a  six-cent 

fare.      The  by-law  was  passed  at  a  meeting  of  the  council  on 

the  8th  of  July,  but  the  mayor,  thinking  the  Company  should 

be  compelled  to  agree  to  a  reduction  in  the  lighting  rates,  refused 

to  sign  the  by-law.     On  the  passing  of  the  by-law  the  Company 

made  a  settlement  with  its  employees  on  the  11th  of  July,  and 

started  operating  its  cars,  charging  a  six-cent  fare.      On  the 

24th  of  Atigust  the  matter  again  came  up  before  the  council,    statement 

and  the  mayor  stated  the  by-law  was  illegal  as  it  had  not  been 

submitted  to  the  electors.      An  effort  was  then  made  to  repeal 

the  by-law  of  the  8th  of  July,  but  finding  this  could  not  be  done, 

owing  to  lack  of  notice,  a  special  meeting  was  called  for  the  27th 

of  August,  when  the  by-law  of  the  8th  of  July  was  amended 

by  a  provision  that  it  should  receive  the  assent  of  the  electors. 

The  by-law  was  then  submitted  to  the  electors  and  was  defeated. 

No  further  action  was  taken  by  the  council.      Tried  by  Mac- 

DONALD,  J.  at  Vancouver  on  the  2l8t  of  October,  1918. 

McCrossan,  and  E,  F.  Jones,  for  plaintiff. 
McPhillips,  K.C.,  and  H.  M.  Smith,  for  defendant. 

29th  October,  1918. 

Macdonald,  J.:  Defendant  Company,  as  successor  in  title 
to  the  Consolidated  Railway  and  Light  Company,  possesses  all 
the  rights,  powers  and  privileges  granted  to  such  Company  by 
the  Consolidated  Railway  Company's  Act,  1896,  B.C.  Stats. 
1896,  Cap.  55.  By  section  33  of  this  Act,  the  Company  was 
authorized  to  construct,  maintain,  complete  and  operate  a  street 
railway  "upon  and  along  such  streets  within  the  Cities  of  Van- 
couver and  New  Westminster  as  the  Mayor  and  Council  of  the 
said  cities  respectively  may  direct,  and  under  and  subject  to 
any  by-laws  of  the  Corporation  of  the  said  cities  made  in  that 
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KAODONALD,  behalf and  to  take,  transport,  and  carry  paBsengers 

upon  the  same,"  with  this  reservation,  "that  steam  loeomotivea 

•^'8        or  motors  shall  not  be  used  for  such  purpose  upon  the  streets  or 

Oct.  29.     roads  of  any  municipality  without  the  (-onsent  of  sueh  muni- 

CiTY  or     cipality."      Section  41  of  the  Act  gave  the  Company  the  rijrhl 

Vancopvm  to  use  the  streets  of  a  municipality,  provided  that  the  consent 

n.C.        of  the  council  for  that  purpose  was    first    obtained,  and    the 

Rr,'^.°    inunicipality   was  authorized   to  grant   such   permission  upon 

such  conditions  as  to  construction  and  for  such  poriod,  as  might 

be  agreed  upon  between  the  Company  and  such  council. 

Section  39  authorized  the  council  of  any  municipality  and 
the  Company,  subject  to  the  provisions  of  the  Act,  to  make  and 
enter  into  any  agreement  or  covenant  relating  to  the  "amount 
of  fares  to  be  paid  by  passengers,"  and  other  matters,  such  as^ 
the  paving  of  roads  and  streets,  location  of  the  railway,  speed 
of  the  cars  and  period  of,  commencement,  of  the  constmction 
and  of  the  completion  of  the  railway.  The  Company  con- 
structed and  operated  lines  within  the  city  limits  and  made 
with  the  City,  from  time  to  time,  various  agreements,  prior  to 
the  passage  of  the  Vancouver  Incorporation  Act,  1900,  Cap.  54. 
Its  operations  were,  by  this  Act,  recognized  and  its  rights  and 
liabilities  dealt  with.  Subsequently,  on  the  14th  of  October. 
1901,  an  agreement  was  entered  into  between  the  City  and  the 
Company,  consolidating  the  previous  agreements,  and  providiuj; 
Judgmtnt  terms  and  conditions  for  the  future  operations  of  the  Company. 
This  was  apparently  done,  in  accordance  with  the  authorization 
contained  in  said  section  39,  coupled  with  specific  provisoes 
contained  in  the  Vancouver  Incorporation  Act.  This  agree- 
ment was  not  submitted  to  the  electors  of  the  City  for  approval, 
hilt  was  authorized  by  a  by-law  of  even  date  therewith.  It 
stipulated,  inter  alia,  that  the  Company  should  have  the  right 
to  collect  a  fare  not  to  exceed  five  cents  from  every  passenger. 
There  was  no  attempt,  on  the  part  of  the  Company,  to  increase 
its  fares  beyond  this  rate,  until  the  llth  of  July,  1918,  when 
it  asserted  the  right  to  charge  a  six-cent  fare.  It  baa,  since  that 
time,  continued  to  collect  this  amount,  contending  that  the  agree- 
ment of  the  14th  of  October,  1901,  was  altered  on  the  8th  of 
July,  1918,  so  as  to  provide  for  such  an  increase.      The  City 
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contends  that  there  has  not  been  such  a  change  in  the  original  >t^<n»wAi*. 

agreement,  and  that  the  alleged  by-law  and  agreement,  dealing       

with  the  matter,  are  ineffective  for  that  purpose,  as  they  are       ^^^^ 
not  signed  by  the  mayor.      Further,  that  even  if  the  by-law,    ^^'  ^^' 
giving  the  authorization  for  execution  of  the  agreement  for    c^  q, 
amendment,  had  been  signed  by  the  mayor,  it  would  have  been  Vanoouvo 
invalid,  as  it  did  not  receive  the  assent  of  the  electors  in  accord-       B.C. 
ance  with  the  provisions  of  section  103  of  the  Vancouver  Incor-     jfj^^'ca' 
poration  Act,  1900,  as  amended. 

The  onus  rests  upon  the  Company  of  shewing  that  the  change 
in  fares  was  properly  agreed  upon,  between  the  parties.  The 
important  question,  then,  first  to  be  considered  is,  whether  such 
by-law  should,  before  its  final  passage,  have  been  submitted  to 
a  vote  of  the  electors  ?  It  is  admitted  that  the  council  meetings 
at  which  it  purported  to  be  finally  passed,  was  regularly  held 
and  properly  constituted.  Also  that  all  necessary  formalities 
surrounding  its  passage  were  complied  with.  Subsequently,  the 
city  clerk  affixed  the  corporate  seal,  as  well  as  his  own  signature, 
so  that  all  that  remained  to  render  the  document  complete,  and 
on  its  face  a  valid  by-law,  was  the  signature  of  the  mayor.  It 
was  the  duty  of  the  mayor,  under  section  226  of  the  Vancouver 
Incorporation  Act,  as  head  of  the  council,  to  sign  such  by-law, 
and  speedy  compliance  with  this  statutory  provision  is  required 
by  paragraph  69  of  the  Procedure  By-law  of  the  City  as  follows : 

"Every   by-law,  which  has   passed   the   Council,   shall   immediately   be    Judgment 
signed  by  the  presiding  officer  and  the  city  clerk  and  sealed  with  the  seal 
of  the  Corporation  and  shall  be  deposited  by  the  city  clerk  for  security  in 
the  City  safe." 

There  is  no  power  of  veto  vested  in  the  mayor,  nor  can  he,  as  it 
were,  reconsider  a  by-law,  once  it  has  passed  the  council.  So  . 
while  the  delivery  of  the  agreement  might  have  been,  for  a  time, 
delayed,  until  the  Company  had  executed  and  delivered  the 
duplicate  of  such  agreement,  still,  the  by-law  should,  in  ordinary 
course,  have  been  immediately  signed  and  sealed.  The  mayor 
had  openly  expressed  his  dissatisfaction  at  the  length  of  period, 
during  which  the  six-cent  fare  would  be  chargeable,  and  was 
thus,  to  this  extent,  opposed  to  the  agreement  authorized  by 
the  by-law.  It  is  not  suggested  that  this  attitude  was  his  reason 
for  failing  to  sign,  but  that  it  arose  through  his  belief  that  the 
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MAODONAu*,  by.ja^  ^.gg  invalid,  so  he  came  to  the  concluBion  not  to  further 
an  illegal  act,  and  expressed  his  intentions  to  the  Companj- 
between  ihe  25th  and  30th  of  July,  not  to  sign  the  by-law  nor 
^  agreement.  It  is  not  clear  when  the  mayor  thus  definitely 
CiTT  OP     decided  to  take  this  course.      If  he  came  to  a  determination  to 

Vancou^eb  ^^  ^^.j^  ^f^j.p  ^jjj.  J2JJ,  ^f  August,  1918,  and  to  withhold  his  sis- 
B.C.  nature,  on  the  ground  of  illegality,  he  did  not  apparently  com- 
Rt.  Co.  mimicate  this  to  the  council,  as  the  minutes  of  council,  of  that 
date,  give  a  different  reason  for  the  fiihire  to  sign.  In  Ihe 
meantime,  a  strike  amongst  the  street  railway  employees, 
which  had  occasioned  negotiations  by  the  mayor  with  the  con- 
tending parties,  and  a  hurried  meeting  of  the  city  council  to 
pass  the  by-law,  and  amending  agreement,  had  been  settled,  and 
the  increased  fare  now  complained  of  was  being  charged  by  the 
Company  to  its  passengers.  It  ia  submitted  that,  while  it 
might  have  been  the  duty  of  the  mayor  to  have  signed  the 
by-law  and  agreement,  as  a  ministerial  act,  still,  he  should  not 
now  be  called  upon  to  do  so,  in  view  of  the  fact  that  a  vote 
of  the  electors  subsequently  took  place,  which  resulted  in  an 
adverse  decision  as  to  the  by-law.  I  do  not  think  that  (his 
fact  would  affect  the  legal  position  of  the  Company  in  the 
slightest,  if  the  by-law  were  properly  passed  at  the  council 
meeting  on  the  8th  of  July,  1918.  In  other  words,  if  such 
by-law  became  then  effectual,  so  as  to  support  the  amending 

Judgment  agreement,  and  induced  the  Company  to  incur  a  liability,  the 
council  could  not  subsequently  reconsider,  or  virtually  repeal, 
such  by-law  through  the  assistance  of  an  adverse  vote  of  the 
electors.  On  the  other  hand,  if  the  by-law  required  the  assent 
of  the  electors,  before  being  finally  passed,  then,  the  mayor 
would  not  be  required,  by  order  of  the  Court,  to  sign,  and  thus 
supplement  an  illegal  action  of  the  council.  If  such  course 
were  now  taken,  it  would  be  placing  the  stamp  of  approval  upon 
an  invalid  by-law.  I  return,  then,  to  discuss  the  question, 
whether  the  by-law  required  to  be  submitted  to  the  electors  for 
their  approval.  The  Company  contends  that  there  has  been  no 
change  in  the  legal  position  of  the  parties  since  the  agreement 
of  October,  1901,  when  the  council  acted,  without  referring  the 
matter  to  a  vote  of  the  electors.      It  supports  its  position  by 


f 


XXVL]      BRITISH  COLUMBIA  REPORTS.  167 

citing  the  decifiion  of  the  Privy  Council  in  British  Columbia  macdonald. 


Electric  Railway  Company,  Limited  v.  Stewart  (1913),  A.C.       

816,  and,  at  p.   824,  reference  is  made  to  the  wide  powers,       ^^^® 
privileges  and  franchises  possessed  by  the  Company  under  its    ^^'  ^^' 


Act,  and  that  it  is  only  limited  and  restricted  in  their  use  and     qj^^^  ^y 
exercise,  in  three  different  directions :  Vancouveb 

17. 

''First,  by  the  provision  requiring  the  consent  of  the  corporation  to  be         B.o. 
given  to  the  exercise  of  the  company's  powers;    secondly,  by  the  provision     Klectbio 
giving  to  the  corporation  the  right  to  specify  the  streets  and  highways      Rt.  Co. 
along  which  the  rails  shall  be  laid;    and  thirdly,  by  the  provision  that  the 
corporation  may  dictate  the  manner  in  which  and  the  terms  upon  which 
the  railway  shall  be  constructed  and  operated.     These  powers  of  the  cor- 
poration are,  however,  of  a  restrictive,  not  of  a  donative,  character.     They 
do  not  enable  the  corporation  to  give,  grant,  or  confer  any  right,  power  or 
privilege  whatsoever  upon  the  company.      Their  only  function  is  to  cir- 
cumscribe, or  impose  conditions  upon,  the  exercise  by  the  company  of  the 
rights,  powers,  and  privileges  already  conferred  upon  it  by  the  Legislature." 

Stress  was  laid  upon  this  portion  of  the  judgment,  as  greatly 
assisting  the  Company  in  its  position,  but  I  think  it  can  only 
enure  to  its  benefit,  as  showing  the  source  from  which  the  power 
to  use  the  streets  emanates.  The  Legislature  gives  such  right, 
but  the  municipality  may  place  restrictions  and  conditions  upon 
the  user.  The  condition  in  the  agreement,  as  to  fares,  is  of  a 
restrictive  nature.  When  the  Company  received,  practically 
exclusive  control  of  a  portion  of  the  streets,  ordinarily  intended 
for  the  general  use  of  the  citizens,  it  was  deemed  proper  and 
reasonable  to  restrict  the  fare  which  it  should  charge  its  pas- 
sengers. While  the  City  could  not  impose  unreasonable  con-  judgment 
ditions,  so  as  to  prevent  the  Company  exercising  its  statutory 
rights,  still,  it  had  power  to  "circumscribe  or  impose  conditions" 
upon  the  Company.  Could  such  condition,  or  restriction,  upon 
its  charges  for  transportation,  thus  agreed  upon  in  1901,  be 
favourably  altered  by  the  council  in  July,  1918,  without  refer- 
ring the  question  to  the  electors  ?  It  is  contended,  by  the  City, 
that  in  1912,  by  an  amendment  to  subsection  (16),  section  125, 
of  the  Vancouver  Incorporation  Act,  1900,  the  change  would 
require  such  assent  to  be  obtained.  This  involves  consideration 
of  the  section  as  it  existed  before  the  amendment,  as  well  as  the 
terms  of  the  amendment  itself.  Theisection,  before  amendment, 
reads  as  follows: 

"For  authorizing  any  gas,  water,  telephone,  electric  light,  district  mes- 
■enger,  power,  heating,  tramway,  street  railway  company,   to  lay  down 
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luODoiTAIA,  pipes,  erect  polea,  atring  wir«a  under  or  over  the  public  itreata,  leaee  or 

squares,  ftDd  to  operste  the  busineas  connected  therewith  for  a  period  of 

1S18         )'^>'i^(   subject   to   such    regulations   and   such   terms   of   payinent   for   the 

pririlege  as  the  Gouncil  see  fit;    Provided  that  no  gas,  water,  telephone, 

Oct.  2ft.      electrio  light,  district  meesenger,  power,  heating,  tramway,  street  railway 

eompaoy  shall  have  any  powwe  ox  right  to  lay  down  pipes,  erect  polei. 

Vah^I^CB   '''""K  wiree  or  in  any  way  interfere  with  the  streets,  lanes  and  squares 

^  of  the  City,  or  operate  any  business  in  the  City  connected  therewith,  unlesf 

B.C.         *  by-law  has  been  passed  under  the  provisions  hereof  granting  permioaion 

Elmttbio     to  do  so  and  containing  the  terms  and  regulations  under  which  the  same 

Rt.  Co.      n,ay  be  done  and  terms  of  payment  to  the  City  therefor." 

Then,  in  1912,  the  following  further  proviso  was  added: 
"Provided  farther  that  no  by-law  shall  hereafter  be  flnall;  passed  grant- 
ing or  bestowing  any  right,  privilege,  franchise,  or  permission  for  aoy  of 
the  purposes  in  this  subsection  set  forth,  or  extending  the  time  for  whidi 
any  such  right,  privil^^,  franchise,  or  permission  has  heretofore  been 
granted  or  bestowed,  unless  and  until  Buch  by-law  has  first  been  submitted 
to  and  received  the  assent  of  the  electors  of  the  city  entitled  to  vote  on 
money  by-laws  in  manner  provided  by  and  under  and  in  aooordanee  with 
the  provisions  of  section  103  of  this  Act  as  amended." 

Subsections  in  the  Act  (immediately  prior  to  15)  dealt  speci- 
fically with  the  Company.  They  made  proviaion  for  purchase 
of  the  tindertaking  by  the  City,  as  well  as  other  matters  con- 
nected with  the  business  then  being  carried  on  by  the  Company, 
and  its  eubsidiary  Company.  Then  provision  was  afforded  the 
City  to  construct  street  railways  on  streets  unoccupied  by  street 
railways,  or  lighting  any  portion  of  the  City  not  lighted  by  the 
Company,  subject  to  certain  conditions,  and  with  the  qualifica- 
Judsment  ^'°°  *''**  '^^  ^^^^  could  not  pass  a  by-law  for  such  construction 
and  operation,  without  first  submitting  it  for  ratification  to  the 
ratepayers.  Subsection  (14)  provided  for  the  use  of  a  portion 
of  the  track  by  the  City,  in  case  the  Company  refuses  to  con- 
struct lines  in  accordance  with  previous  subsections.  Then 
subsection  (15),  supra,  follows.  As  it  stood  before  the  amend- 
ment, it  seems  clear  to  mc,  that  it  would  not  apply  to  the  defend- 
ant Company,  nor  that  it  was  so  intended.  The  Company  had 
already  received  its  statutory  authority  from  the  Legislature, 
to  construct  and  operate  a  line  of  railway  within  the  City,  and 
all  that  the  Council  could  insist  upon  imposing  would  he,  restric- 
tions and  conditions,  not  in  excess  of  those  outlined  by  section 
39  of  the  Consolidated  Railway  Company's  Act,  1896.  It 
might  be  argued  that  the  Company  conceded  the  application  of 
subsection  (15)  to  its  operations,  by  agreeing  to  pay  the  Ci^ 
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a  share  of  its  gross  receipts,  upon  a  percentage  basis..     This  is  ^^^cdonald, 

worthy  of  mention ;   but  it  is  impossible  to  determine  how  this       

was  arrived  at,  or  whether  it  was  simply  a  matter  of  adjustment  ^^^® 
at  the  time.  Viewing  the  fact,  that  the  Company  was  then  ^^'  ^' 
operating  its  street  railway  in  the  City,  and  continued  to  extend  orrr  of 
its  lines  from  time  to  time,  it  is  not  surprising  that  no  evidence  Vancouvo 
was  adduced,  shewing  that  this  subsection  had  been  applied  by  B.C. 
the  City,  by  granting  any  franchise  or  right  to  operate  to  the  rJ.^^^ 
Company.  The  mode  adopted  was,  by  an  agreement  between 
the  parties,  to  impose  restrictions  and  conditions,  pursuant  to 
the  provisions  of  said  section  39.  Even  if  a  contrary  course 
had  been  pursued,  it  could  not  be  successfully  contended,  in  the 
face  of  the  decision  in  British  Columbia  Electric  Railway  Com- 
pany, Limited  v.  Stewart,  supra,  that  the  combined  effect  of 
sections  33  and  41  of  the  Consolidated  Railway  Company's  Act 
did  not  "vest  in  the  Company  all  the  powers  necessary  to  enable 
them  to  operate  railways  when  constructed  in  the  City."  The 
"permission,"  authorized  to  be  granted  by  said  section  41,  with 
respect  to  the  use  and  occupation  of  the  streets,  only  allowed 
conditions  to  be  imposed,  as  to  the  plan  of  construction  and  dura- 
tion of  the  occupation.  The  fact  that  the  1901  agreement 
covers  these  two  important  points,  lends  weight  to  the  conclusion 
that  this  statute  formed  the  basis  for  such  agreement.  Then, 
did  the  proviso,  added  as  an  amendment  in  1912  to  subsection 
(15),  affect  the  situation  of  the  parties,  so  that  the  power  pos-  Judgment 
sessed  by  the  council,  under  said  section  39,  was  curtailed? 
Did  it  lose  the  power,  in  its  own  absolute  discretion,  to  agree  to 
a  change  in  the  amount  of  fares  payable  to  the  Company  by  its 
passengers  ?  The  question  of  such  fares  is  not,  as  in  section  39, 
specifically  mentioned  in  subsection  (15).  It  is  contended, 
that  it  is  covered  by  the  word  "permission" ;  but  this  seems  to 
be  a  strained  construction.  If  it  were  intended  to  restrict  the 
council  in  its  powers  to  this  extent,  I  think  more  apt  language 
should  have  been  adopted.  The  word  "permission"  had  already 
been  used  in  the  original  subsection,  and  related  to  the  granting 
of  powers  to  a  number  of  different  companies,  who  might  seek 
to  utilize  the  streets.  It  made  no  reference  to  the  amount  of 
fares  to  be  charged  by  a  street  railway  company.  If  the  sub- 
section, as  originally  enacted,  or  subsequently  amended,  had 
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'  been  cleac  and  specific  on  tbie  point,  and  so  applicable  to  the 

Company,  then,  as  it  was  later  than  the  legislation,  under  which 

the  Company  obtained  its  powers  o£  construction  and  operation. 

Q't-  29-     it  would  prevail:    see  Moore  v.  Robinson  (1831),  2  B.  &  Ad. 

Crrr  of     ^^^  ''•■  PP-  821-22.      The  turning  point  tben  is,  as  to  whether 

Vancodveb  tJig  amendment  to  the  subsection  applies  -wholly  or  in  part  to 

B.C.        the  Company.      Even  if  the  1901  agreement  had  not  recognized 

Rt^"^  the  terms  of  tbe  Consolidated  Railway  Company's  Act,  the 
dealings  between  the  parties  were  such,  that  the  City  must  have 
been  taken  to  have  been  cognizant  of  the  provisions  of  such 
private  Act,  granting  certain  privileges  and  rights:  see  Eric, 
C.J.  in  Cahill  v,  London  and  North  Western  Railway  Co. 
(18G1),  10  O.B.  (n.b.)  154  at  p.  172.  One  of  the  righta  pos- 
sessed by  the  Company,  under  section  31)  of  such  Act,  was  to 
enter  into  an  agreement  with  the  city  council,  as  to  the  fares  it 
might  charge  for  transportation.  If  these  were  found  inade 
quate,  then,  the  Company  might  apply  to  the  council  for  a 
revision,  and  it  could,  if  it  saw  fit,  agree  to  an  adjustment.  It 
is  contended  that  this  discretionary  power  of  the  council  was, 
by  the  amendment,  abridged,  so  that  if  any  increase  in  fares 
were  sought,  the  matter  should  be  referred  by  the  coimcil  for 
the  approval  or  disapproval  by  ballot  of  a  portion  of  the  people, 
who  might,  in  due  course,  be  required  to  pay  such  additional 
amount.  This,  while  quite  within  the  power  of  the  Legislature, 
Jadgtnant  would  be  an  important  change,  and,  if  so  intended,  should  be 
clearly  indicated.  In  the  first  place,  it  would  result  in  one  of 
the  sections  (39)  of  a  private  Act  being  substantially  altered,  by 
a  second  proviso,  added  to  a  subsection  of  another  private  Act. 
If  I  am  right,  in  my  opinion,  that  aubeection  (15),  as  originally 
enacted,  did  not  apply  to  the  Company,  then  the  proviso  by  way 
of  amendment,  only  applies  to  such  subsection,- and  should  not 
be  extended  to  affect  section  39,  unless  there  is  a  clear  indication 
of  such  intention.  This  would  be  giving  this  mode  of  legisla- 
tion a  far-reaching  effect.  The  dangers  attaching,  to  giving  a 
wide  import  to  a  proviso,  considering  "the  manner  in  which 
they  find  their  way  into  Acts  of  Parliament,"  was  considered 
by  Lord  Watson  in  West  Derby  Union  v.  Metropolitan  Life 
Assurance  Society  (1897),  A.C.  647  at  p.  652.  Then,  Craics 
on  Statute  Law,  2nd  Ed.,  at  p.  215,  refers  to  the  criticism  of 
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Aloulton,  L.J.  in  Bex  v.  Dibdin  (1910),  P.  57  at  p.  125,  as  to 
a  proposed  method  of  interpretation  of  a  proviso  in  a  statute 
(similar  to  the  one  here  contended  for),  as  follows: 

"It  sins  against  the  fundamental  rule  of  construction  that  a  proviso 
must  be  considered  witli  relation  to  the  principal  matter  to  which  it  stands 
as  a  proviso.  It  treats  it  as  if  it  were  an  independent  enacting  clause 
instead  of  being  dependent  on  the  main  enactment.  The  Courts  .... 
have  frequently  pointed  out  this  fallacy." 

Even  if  the  amendment  had  been  enacted,  not  as  a  proviso, 
but  as  an  independent  and  separate  section,  or  could  be  so  con- 
sidered, if  the  same  contention  were  presented,  as  to  its  control 
over  section  39,  this  view,  if  adopted,  would  result  in  one  section 
of  a  priyate  Act  amending  or  limiting  a  section  in  another 
private  Act.  According  to  Real's  Cardinal  Rules  of  Legal 
Interpretation,  2nd  Ed.,  477, 

"it  is  a  rule  of  law  that  one  private  Act  of  Parliament  cannot  repeal 

another,  except  by  express  enactment The  rule  of  law  as  to  the 

construction  of  such  Acts  is  not  to  do  anything  which  would  be  in  effect  a 
repeal  of  any  clause,  imless  in  a  subsequent  Act  some  words  are  inserted 
which  would  operate  as  an  express  repeal  of  the  former." 

The  judgment  of  Turner,  L.J.  in  the  Trustees  of  the  Birkenhead 
Docks  v.  Laird  (1853),  23  L.J.,  Ch.  457,  at  pp.  458  and  459,  is 
cited  as  authority  for  this  proposition  of  the  law,  but  in  Craies 
on  Statute  Law,  at  p.  506,  it  is  stated  by  the  author  that, — 

"It  is  doubtful  whether  this  dictum  would  now  be  accepted.  The  rule 
is  certainly  not  a  rule  of  law,  but  at  most  a  canon  of  construction;  and 
it  is  submitted  that  one  private  Act  is  repealed  by  another  by  necessary 
implication  if  the  two  are  completely  inconsistent." 

It  is  to  be  noted  that  reference  is  made  by  the  author  to  the 
fact  that  such  dictum  is  not  contained  in  the  report  of  the  case 
in  4  De  G.  M,  &  Q.  732,  but  in  the  latter  report,  the  following 
reference  is  made  to  the  law  on  the  point,  at  p.  742 : 

"It  is  not,  I  think,  unimportant  to  refer  to  the  state  of  the  law  with 
regard  to  the  operation  of  statutes.  It  is  thus  laid  down  in  Jenkin's 
5th  Century,  Case  11:  'A  special  statute  does  not  derogate  from  a  special 
statute  without  express  words  of  abrogation.'  " 

Compare  on  this  point  Ilalsbury's  Laws  of  England,  Vol.  27, 
p.  170,  par.  234: 

"A  special  statute  is  not  repealed  by  a  subsequent  special  statute,  unless 
there  are  words  which  operate  expressly  or  by  necessary  implication  to 
repeal  it," 

and  see  cases  there  cited. 

Said  section- 39  was  certainly  not  expressly  referred  to,  nor 
affected  bv  the  amendment  to  subsection  (15).     It  is  suggested 
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lucDORAis,  tijju  jjjg  Bubeection,  as  amended,  in  order  to  have  an  operative 

effect,  should  be  applied  to  the  Company,  and  that  a  perusal  of 

^'•*  the  amendments  to  its  charter  obtained  by  the  City  from  the 
Oct  B9.  Legielature  in  1912,  would  shew  that  such  amendment  was  bo 
CiTT  OT  intended.  Even  if  this  were  a  proper  mode  to  adopt,  in  con- 
ViNcottvm  atruing  such  amendment,  I  do  not  think  it  affords  any  assist- 
B.C.  ance.  The  section  of  the  1912  Act,  prior  to  the  one  providing 
Rt.  Co.  ^'^^  *''*  amendment,  dealt  with  the  borrowing  powers  of  the 
City.  The  council  had  apparently  in  mind,  at  that  period  of 
prosperity,  that  there  was  a  possibility,  or  probability,  of  the 
City  exercising  its  right  of  purchase  from  the  Company  under 
the  1901  agreement,  because  it  refers  to  such  agreement,  and 
the  borrowing  powers  of  the  City  being  extended,  if  the  required 
notice  thereunder  is  not  given  by  the  City  before  the  11th  of 
August,  1918,  of  its  intention  "to  assume  the  ownership  of  the 
railway  lines  and  property  of  such  Company."  It  could  be 
argued  that  the  next  section,  providing  for  the  amendment  to 
Bubeection  (15),  was  enacted  by  the  Legislature  upon  the  request 
of  the  City,  in  order  to  prevent  any  council  in  the  meantime 
granting  a  franchise  to  another  company,  and  complicating  the 
situation;  also  that  the  concluding  portion  of  the  amendment 
was  inserted  to  prevent  the  council  from  giving  an  extension  of 
any  franchise.  Both  these  c\cnts  only,  being  controlled  by  a 
submission  to  the  electors.  If  the  Legislature  were  intending 
Judgment  to  limit  or  control  the  power  of  the  council,  in  its  regulations 
or  restrictions  upon  companies  then  operating,  for  example,  in 
the  matter  of  fares,  it  might  have  so  expressed  itself.  I  think 
the  amendment  has  not  the  effect,  contended  for  by  the  City,  and 
that  the  power  of  the  council,  under  said  section  39,  to  make  or 
vary  an  agreement  as  to  fares,  is  not  affected  by  such  amend- 
ment, and  remains  in  the  same  position  as  it  stood  in  1901, 
when  the  original  agreement  was  entered  into,  in  my  opinion, 
it  was  not  necessary  then,  nor  since,  through  subsequent  legisla- 
tion, for  the  city  council  to  submit  a  by-law,  authorizing  an 
agreement  with  respect  to  fares,  chargeable  by  the  Company,  to 
the  electors  of  the  City  entitled  to  vote  on  money  by-laws,  for 
their  approval.  If  I  am  right  in  this  conclusion,  as  to  the  lack 
of  necessity  for  submitting  the  by-law  of  the  8th  of  July  to  the 
electors,  before  its  final  passage,  then,  what  is  the  present  posi- 
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tion  of  the  Company,  as  to  collecting  fares  at  the  increased  rate  ?  ^actonald. 

The  by-law,  as  well  as  the  agreement,  providing  for  the  increase       

of  fares  from  5  cents  to  6  cents,  are  unsigned  by  the  mayor,  and       ^^^® 
thus  incomplete.     If  I  understood  the  position  taken  by  counsel     ^^*'-  ^^' 
for  the  City  aright,  he  contended  that,  even  if  the  by-law  were     city  of 
intra  vires  of  the  council,  and  thus  should  have  been  signed  by  Vancouveb 
the  mayor,  that  the  Company  is  illegally  collecting  the  increased       B.C. 
fare,  on  account  of  the  state  of  the  by-law  and  agreement,  and     j^^  qq^ 
that,    notwithstanding   all    the    surrounding   circumstances,    it 
should  be  restrained.      It  was  submitted  by  the  Company  that 
the  agreement  need  not  be  signed  nor  sealed,  nor  was  a  by-law 
required  to  authorize  its  execution.      It  seems  to  me  that  this 
proposition  cannot  be  accepted  as  correct,  and  that  the  Com- 
pany cannot  legally  continue  to  collect  such  increased  fares, 
unless  the  present  position  of  matters  is  altered.      The  agree- 
ment of  October,  1901,  sought  to  be  amended,  was  authorized 
by  a  by-law,  and  I  think  that  the  council  can  only  amend  such 
agreement  in  like  manner.      The  following  definite  provisions 
apply  to  the  execution  of  contracts  and  by-laws  by  the  City : 

"222.  AU  contracts,  notes,  bills,  and  other  securities  duly  authorized 
to  be  executed  on  behalf  of  the  Corporation,  shall,  unless  otherwise  specially 
authorized  or  provided,  be  sealed  with  the  seal  of  the  Corporation  and 
signed  by  the  Mayor  and  the  City  Clerk,  otherwise  the  same  shall  not  be 
valid,  and  all  cheques  shall  be  signed  by  the  Treasurer  and  Mayor  and 
countersigned  by  the  City  Clerk." 

"226.    All  By-laws  of  the  Corporation  shall  be  under  the  seal  of  the 
Corporation  and  shall  be  signed  by  the  head  of  the  Council,  or  by  the   Judgment 
person  presiding  at  the  meeting  at  which  the  by-law  was  finally  passed 
and  by  the  <^ity  Clerk." 

Estoppel,  83  against  the  City,  was  not  specially  pleaded,  but 
no  objection  was[  raised  to  the  principle  being  considered.  Acts 
of  the  mayor  and  council,  in  addition  to  the  passing  of  the  by- 
law, were  given  in  evidence,  as  supporting  a  contention,  that  the 
City  could  not  now  take  the  ground  that  the  agreement  was 
not  properly  executed  and  binding  upon  the  City.  Delay  on 
the  part  of  the  mayor,  in  declaring  his  intention  not  to  sign  the 
documents,  was  referred  to,  and  allowing  the  Company  to  pre- 
sume that  the  by-law  and  agreement  would  be  signed  by  him  in 
due  course.  It  was  pointed  out  that  there  was  no  note  of 
warning  given  by  the  mayor  or  council  to  the  Company,  obliga- 
ting itself  by  an  agreement,  to  pay  increased   wages  to  its 
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aucDoiruo,  employees  in  order  to  settle  the  strike.      Attention   was  also 

drawn  to  other  matters  of  a  like  nature,  but  in  the  view  I  taie 

^^'^  of  the  prinoiple  of  estoppel,  as  applied  to  the  City,  I  do  not 
Uct.  29,  consider  it  necessary,  nor  advisable,  to  discuss  the  all^atioDG  of 
CiTT  or  ^^^  faith  on  either  side.  Neither  will  I  deal,  at  length,  with 
Vanoouteb  the  facte  and  circumstances  Burrounding  the  strike  of  the  strect- 
B.c.  <"ir  employees,  which  occurred  on  the  evening  of  the  lat  of  Julv. 
^^^°  1918,  and  was  settled  on  the  11th  of  July,  nor  the  part  that 
was  taken  by  the  mayor  and  council.  They  are  only  incidental 
and  indirectly  pertinent  to  the  issues.  There  is  no  material 
dispute  as  to  the  facts.  I,  then,  on  this  basis,  should  direct 
my  attention  solely  to  the  legal  position  of  the  parties.  It  was, 
however,  strenuously  contended,  that  I  should  consider  such 
evidence,  and  form  such  conclusions  therefrom,  that  the  prin- 
ciple of  estoppel  would  be  applicable.  If  I  were  to  do  this,  it 
would  entail  not  only  a  weighing  of  the  facts,  but  the  surround- 
ing circiunetances.  I  think,  however,  that  the  City  can  only 
be  bound  in  this  important  matter  in  the  manner  indicated  bj 
sections  222  and  226.  "Generally  speaking,  all  corporations  are 
bound  by  a  covenant  under  their  corporate  seal,  properly  affixeil, 
which  18  the  legal  modeof  expressing  the  will  of  the  entire  body": 
see  Parke,  B.  in  South  Yorkshire  Railway  Co.  v.  Great  Northern 
Railway  Co.  (1853),  9  £x.  55  at  p.  84.  If,  as  I  believe,  a  bv-law 
is  necessary,  in  order  to  authorize  any  material  change  in  the 
1901  agreement,  then,  the  signature  of  the  mayor  to  such  by-law 
becomes  necessary,  in  order  to  ccmiply  with  section  226.  This 
also  applies  to  the  amending  agreement.  I  do  not  think  that 
estoppel  can  operate  in  this  matter  against  the  City,  so  as  to 
create  a  by-law  or  contract  where  they  do  not  exist,  properly 
executed  in  accordance  with  statutory  provisions.  An  existing 
by-law  and  agreement  cannot  thus  be  varied.  It  could  not  be 
accomplished,  even  by  a  formal  resolution  of  the  coimci!.  This 
position  is  supported  by  many  authorities,  e.g.,  Dillon  on  Muni- 
cipal Corporations,  5th  Ed.,  Vol.  2,  p.  900: 

"It  i*  alM>  gtnernlly  laid  down  tlmt  when  an  ordinanc*  has  bttu  enaiMt 
by  the  municipality  it  cannot  be  amended,  repealed,  or  suspended  by  a 
reHolution.  That  can  only  be  done  hy  ordinance  enacted  with  all  due 
formality." 

Compare  Biggar's  Municipal  Manual,  11th  Ed.,  pp.  85  and  237. 
As  to  the  necessity  of  the  City,  so  controlled  by  statute,  ar-tin? 
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under  its  corporate  seal,  properly  authenticated,  in  a  matter  of  ^^^^^^» 

this  nature,  and  not  coming  within  the  exceptions  referred  to      

in  Meredith  &  Wilkinson's  Canadian  Municipal  Manual,  at       ^^^^ 
pp.  6  and  7,  see  such  binding  authorities  as  Hunt  v.  Wimbledon    ^^'  ^^' 


Local  Board  (1878),  4  C.P.D.  48 ;  Young  &  Co,  v.  Mayor,  &c,,    city  of 
of  Royal  Leamingim  Spa  (1883),  8  App.  Cas.  617.      These  Vancouver 
two  cases  were  held  in  The  Waterous  Engine  Works  Company       B.C. 
V.   The  Corporation  of  the  Town  of  Palmerston   (1892),  21     r^y.To.^ 
S.C.R.  556  at  pp.  560-1,  as  being— 

"express  decisions  on  the  point  that  contracts  of  a  municipal  corporation 
are  absolutely  void,  whether  executed  or  executory,  unless  they  comply 
with  all  statutory  requirements  as  regards  formality  of  execution,  a  result 
which  I  should  have  thought  clear  unless  the  Courts  have  power  to  over- 
ride and  dispense  with  statutory  provisions  in  their  discretion.*' 

In  Manning  v.  Winnipeg  (1911),  21  Man.  L.R.  203;  15 
W.L.R.  33;  17  W.L,R.  329,  a  barrister  sought  to  recover  for 
services  actually  rendered  to  the  city,  but  failed,  on  the  ground 
that  his  employment  was  not  under  seal.  The  cases,  referring  to 
the  necessity  of  a  municipal  corporation,  contracting  under  seal, 
with  all  necessary  formalities,  are  there  reviewed.  So,  if 
the  Company  were  npt  seeking  to  support  the  amendment  of 
a  by-law  and  agreement  under  seal,  I  think  it  would  have  great 
difficulty  in  applying  any  principle  of  estoppel  to  the  City  in 
this  matter,  or  coming  within  any  of  the  common-law  exceptions  . 
to  the  rule,  requiring  a  corporation  to  contract  by  seal.  They 
are  referred  to  by  Howell,  C.J.  in  Manning  v.  Winnipeg  (1911),  jud«ii«nt 
17  W.L.R.  329  at  p.  337,  as  follows: 

"Those  exceptions  are  stated  in  Lawford  v.  Billerioay  Rural  District 
Council  (1903),  I  K.B.  772,  a  decision  of  the  Court  of  Appeal  in  England, 
and  BOW  the  ruling  oaM  on  the  question.  They  are: — 1st.  Where  the 
work  done  for  the  corporation  is  of  a  trivial  nature.  2nd.  Where  the 
claim  relates  to  matters  of  so  frequent  occurrence  that  they  must,  of 
necessity,  be  complied  with  without  waiting  for  the  formality  of  a  seal. 
3rd.  Where  the  work  in  respect  of  which  the  plaintiff  seeks  to  recover  it 
work  done  in  respect  of  matters  for  the  doing  of  which  the  corporation 
was  created,  and  the  benefit  of  the  work  is  accepted  by  the  corporation." 

Nor  can  the  Company  receive  any  assistance  in  its  contention 
from  the  dissenting  judgment  of  Mr.  Justice  Qwynne,  in  Ber- 
nardin  v.  The  Municipality  of  North  Dufferin  (1891),  19 
S.C.R.  581,  as  he  apparently  gave  as  a  reason  for  not  following 
Young  <&  Co.  v.  Mayor,  &c.,  of  Royal  Leamington  Spa,  supra, 
that  the  language  of  the  statute  there  being  considered  was  per*- 
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KAoooHAU),  misgive,  as  to  passing  by-laws,  while  here,  the  provision  ib 

imperative.      Then  it  was  submitted  that  the  Vancouver  Incoi^ 

'*^8        poration  Act  did  not  require,  as  in  Ontario,  that  "the  powers 

Oct.  28.     of  the  council  shall  be  exercised  by  by-law  when  not  otherwise 

( iTY  OP     authorized  or  provided  for,"      If  the  point  is  entitled  to  any 

Vancooteb  weight  in  dealing  with  an  original  agreement  under  aaid  section 

R.C.        39,  as  it  does  not  refer  to  a  by-law  being  required,  still  it  would 

Rr^T^''    lose  its  force  when  an  attempt  is  made  to  alter  an  existing  by-law 

and  agreement.      In  any  event,  section  223  comes  into  play,  as 

to  the  contracts,  and  requires  them  to  be,  when  duly  authorized, 

sealed  with  the  corporate  seal  and  properly  signed. 

Then,  if  the  Company  cannot  set  up,  as  a  justification  for 
charging  the  increased  fare,  a  properly  executed  and  authorized 
agreement  for  that  purpose,  what  is  its  position  ?  While  a 
board  of  conciliation  was  sitting,  and  before  it  had  delivered 
its  award  or  recommendation,  a  strike,  already  referred  to, 
amongst  the  street  railway  employees  took  place.  It  also 
included  its  electrical  workers,  and  thus  affected  not  only  the 
street  railway  service,  but  all  the  light  and  power  supplied  to 
the  citizens.  This  state  of  affairs  continued  until  the  6tli  of 
July,  when  the  award  was  made.  Negotiations  had  taken  place 
.  in  the  meantime  with  a  view  of  a  settlement,  but  the  employees 
were  firm  in  their  determination  only  to  accept  from  the  Com- 
panies their  demands  in  their  entirety,  both  as  to  working  con- 
Judgment  ditions  and  wages.  The  correspondence  shews  that  the  Com- 
pany were  willing  to  accede  to  such  demands,  especially  as  to 
increased  wages,  if  the  council  would  agree  to  adjust  the  rate 
to  be  charged  by  the  Company  for  its  passengers.  Under  the 
circumstances,  emergency  meetings  were  called,  and  the  council 
finally  agreed,  on  advice  of  its  solicitor,  in  view  of  the  under- 
taking of  the  Company,  to  run  the  risk,  of  not  submitting  a 
by-law  to  the  electors,  to  pass  a  by-law,  authorizing  the  execution 
of  an  agreement,  increasing  such  rate  to  the  desired  extent.  It 
is  provided  by  section  53  of  the  Procedure  By-law  No.  960  of 
the  City,  that — 

"every  by-law  shall  receive  three  several  readings  and  on  different  daya, 
previously  to  its  being  pasBed,  except  in  urgent  and  extraordinary  occasions, 
and  upon  a  vote  of  two-thirds  of  the  members  preaent,  when  it  may  be 
read  twice  or  thrie«  or  advanced  two  or  more  atages  in  one  day." 
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The  minutes  of  the  council  meetins  shew  that  this  latter  itAODONALD, 

J* 

course  was  adopted  on  the  8th  of  July,  and  that —  

"the  by-law  was  read  a  third  time  and  finaUy  passed  and  the  mayor  and         ^^^^ 
city  clerk  authorized  to  sign  same  and  affix  thereto  their  proper  seal  of     Oct.  29. 
the  City." 


As  the  by-law  had  thus  passed  the  council,  it  was  doubtless  VANcouvni 


taken  for  granted  by  all  concerned,  that  section  59  of  the  Pro- 
cedure By-law,  would  be  complied  with,  requiring  immediate 
signature  by  the  presiding  officer  and  city  clerk,  as  well  as  the 
corporate  seal  being  attached.  The  Company,  acting  on  this 
reasonable  assumption  and  inducement,  proceeded  to  carry  out, 
on  its  part,  the  intention  of  all  parties,  that  it  should  agree  to 
pay  the  increased  wages  asked  by  its  employees.  This  belief, 
as  to  the  change  in  the  fares  being  properly  authorized  by  the 
council,  was  in  all  probability  strengthened  by  the  receipt  from 
the  city  solicitor,  about  the  15th  of  July,  of  the  agreement  for 
execution,  and  the  Company  complying  with  such  request  within 
a  few  days  thereafter.  From  the  sequence  of  events,  resulting 
in  the  apparent  passage  of  the  by-law,  I  have  no  reason  to  doubt 
that  the  council  was,  at  the  time,  acting  in  good  faith.  It  was 
purporting  to  authorize  a  change  in  the  1901  agreement,  which 
would  assist  the  Company  in  solving  its  difficidty  as  to  paying 
the  increased  wages,  and  thus  ending  its  labour  trouble.  Even 
apart  from  the  dangers  of  a  threatened  sympathetic  strike,  the 
council,  as  the  governing  body  of  the  City,  was  doubtless  very 
anxious  that  the  then  existing  disruption  of  business  should 
speedily  terminate.  It  probably  also  bore  in  mind,  that  as  the 
City  participated  in  the  gross  receipts  of  the  Company,  an  early 
resumption  of  the  street-car  service  was  desirable.  Although 
the  1901  agreement,  provided  for  the  payment  of  a  percentage 
of  such  receipts,  being  made  by  the  Company  to  the  City 
monthly,  still,  there  was  no  evidence  adduced,  as  to  whether  the 
City  has  in  the  meantime  accepted  or  rejected  its  proportion  of 
the  increased  fare  now  complained  of.  It  was  stated  that  the 
liability  assumed  by  the  Company  in  its  new  agreement  with 
its  employees,  as  compared  with  the  previous  agreement,  by 
reason  of  increased  wages,  coupled  with  changes  in  the  working 
conditions,  approximated  a  million  dollars  annually.  It  could 
not  be  claimed  that  all  of  this  large  increase  was  assumed,  on  the 
12 
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lucDONAut,  Btrength  of  the  change  in  the  Agreement  aa  to  fares,  as  the  Com- 

pan;  bad  already  agreed  to  accept  the  increase  recommended 

1B18       by  the  board  of  conciliation.     There  was,  however,  a  substantial 

Oct.  29.     difference,   in  favour  of  the  employees,  between  such  recom- 

CiTT  or     raendations  and  the  wages  agreed  to  be  paid  by  the  Company, 

VAHcoona  after  the  passage  of  the  by-law  on  the  8tfi  of  July.      In  an 

B.C.        adapted  wording  of  the  last  part  of  the  judgment  in  Toronio  v. 

ELEcraic    Toronto  Electric  Light  Co.  (1905),  10  O.L.R.  621  at  p.  627: 

"There  was  thus  in  the  plaintiffs'  conduct  much  more  than  a  men 
BOquieicence,  something  indeed  under  the  circi^njUtnoes  I  have  nentioned 
amounting  to  an  active  encouragement  to  the  defendants  to  think  and 
believe  that  they  the  plaintifTs  did  not  intend  to  [object  to  the  Comprnj 
charging  the  increased  fare)." 

Under  all  these  circumstances,  is  the  City  entitled  to  a  declar- 
atory judgment  that  there  has  been  a  breach  of  the  1901  agree^ 
ment  by  the  Company,  in  collecting  a  fare  beyond  five  cents 
from  each  passenger,  and  an  injun(!tion  restraining  it  from 
the  further  collection  of  such  an  amount  ?  Even  although  the 
council  was  acting  within  its  powers  in  passing  the  by-law, 
authorizing  the  execution  of  the  agreement,  and  intended  it  to 
be  effective,  can  their  intention  be  destroyed  by  the  action  of 
the  mayor,  in  withholding  his  signature  ?  I  asked  for  authority 
that  would  justify  a  city  in  taking  this  position,  after  the  other 
party  interested  in  and  affected  by  such  by-law,  had  acted  upon 
it  aa  binding,  and  obligated  itself  accordingly.  The-  only 
Jadmn  t  *ii'^'""ity,  to  which  I  was  referred,  was  that  of  Canada  Atlantic 
Rwy.  Co.  V.  Corporation  of  the  City  of  Ottawa  (1886),  12 
S.C.R.  365.  All  the  facts  relating  to  the  submission  and  pas- 
sage of  the  by-law  there  considered,  are  totally  different  to  those 
here  presented.  It  was  a  bonus  by-law,  passed  in  1873-1874, 
to  assist  a  railway  then  in  course  of  construction.  The 
mayor,  in  that  case,  refused  to  sign  the  hy-law  on  the  ground 
that  its  consideration  by  the  council,  after  receiving  the  assent 
of  the  electors,  was  premature.  The  position  of  the  company 
expecting  to  receive  aid  was  not  altered  by  such  premature  con- 
sideration of  the  council,  nor  the  refusal  of  the  mayor  to  Rign. 
The  debentures  authorized  were  never  issued,  nor  any  aclion 
taken  upon  the  by-law  until  1886.  There  were  other  grounds 
considered,  in  deciding  that  the  by-law  never  acquired  any  force 
nor  validity  in  law.      I  do  not  think  this  case  assists  ^e  City 
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in  its  contention,  and  I  doubt  if  any  judgment  can  be  cited  on  macdonald, 


this  point  in  which  the  facts  were  sufficiently  similar  to  the       

present  case,  to  be  a  guide  in  determining  the  rights  of  the       ^^^^ 
parties.  Oct  29. 


It  was  further  contended  that  the  council  had  a  right  to     city  of 
"reconsider"  the  by-law.     After  the  mavor  had  determined  not  Vanoouvisb 
to  sign  the  by-law  nor  agreement,  he  reported  to  that  effect  on       B.C. 
the  12th  of  August,  1918,  as  already  mentioned.      The  mattei*     j^^.  co.*' 
came  up  for  consideration  before  the  council  on  the  24th  of 
August,  and  the  mayor  then  stated  that  the  by-law  was  illegal, 
on  the  ground  that  it  should  have  been  submitted  to  the  electors. 
An  effort  was  then  made  to  have  a  by-law  prepared,  repealing 
the  by-law  passed  on  the  8th  of  July.     Objection  was  taken  to 
lack  of  the  requisite  notice  to  introduce  such  a  by-law,  so  upon 
notice  being  given  for  that  purpose,  the  mayor  called  a  special 
meeting  for  the  27th  of  August.     At  this  meeting,  the  council 
reconsidered  the  by-law  passed  on  the  8th  of  July,  and  purported 
to  amend  it  by  providing  that,  before  its  final  passage,  it  should 
receive  the  assent  of  the  electors  entitled  to  vote  on  money  by- 
laws.     Tke  by-law  was  then  subsequently  submitted  to  such 
electors,    and    defeated    by    a  large    majority.      This   having 
occurred,  and  being  reported  to  the  council,  no  further  action 
was  taken  in  the  matter.     Had  the  council  power,  after  finally 
passing  this  by-law,  on  the  8th  of  July,  thus  to  reconsider  and 
destroy  its  effect,  so  that  it  is  not  a  by-law  that  has  finally  passed  Judgment 
the  council  ?     In  other  words,  is  the  by-law  not  now  in  the  same 
position  as  at  the  close  of  the  council  meeting  on  the  8th  of  July, 
when  it  simply  required  for  its  completion  the  requisite  signing 
and  sealing  ?     Section  27  of  the  Procedure  By-law  states : 

"In  all  unprovided  cases  the  proceedings  of  the  Council  and  committees 
thereof  shaU  be  guided  by  the  rules  of  the  Legislative  Assembly  of  British 
Columbia." 

I  am  referred  to  May's  Parliamentary  Practice,  12th  Ed., 
384,  as  supporting  the  procedure  thus  adopted  by  the  council, 
but  I  fail  to  find  authority  covering  the  ground.  If  a  bill  finally 
passed  the  Legislative  Assembly,  and  simply  awaited  the  signa- 
ture of  the  Lieutenant-Governor,  while  he  might  withhold  his 
signature,  still,  one  would  not  expect  a  bill,  at  this  stage,  to  be 
reconsidered  in  the  House.      If  the  by-law  in  question  were  one 
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''  dealing  with  orHinary  municipal  matters,  for  example,  the  good 

government  of  the  City,  and  it  was  desired  by  the  council  to 

I91B        amend  or  repeal  the  by-law,  after  being  finally  passed  but  before 

Oct.  20.     being  signed,  then,  it  might  have  Ix-en  signed  by  the  mayor  as 

crrr  of     ^  formality.     A  by-law  could  then  be  subsequently  passed  effect- 

VANconvEB  ing  the  amendment  or  repeal.  I  doubt  if.  in  a  municipal  bodv 
B.C.  desiring  to  have  system  and  regularity  in  its  procedure,  anv 
^'T^"  other  mode  should,  even  as  to  such  by-laws,  be  adopted.  I  think 
that  when  a  by-law  has  finally  passed  the  council,  it  is  no  longi-r 
the  subject  of  "consideration."  The  fact  that  it  still  has  to  be 
signed  and  8eale<l  has  nothing  to  do  with  the  "passage"  of  the 
by-law.  ''These  art'  official  acta  to  be  performed  after,  and  only 
after,  the  passing  of  the  by-law";  see  Re  Litth  and  Local 
Improvement  District  A'o.  189  (1911),  18  W.L.R.  648  at  p. 
654.  Here,  however,  the  position  is  stronger,  as  the  by-law  is  to 
authorize  a  change  in  an  agreement  with  a  particular  company 
r^ulating  its  business.  As  soon  as  the  by-law,  passed  for  that 
purpose,  was  acted  upon  in  good  faith  by  the  other  party  to 
such  agreement,  I  think  the  council  could  not,  of  its  oivn 
motion,  thus  nullify  its  deliberative  act,  concerning  a  matter 
in  which  the  Company  was  so  interested.  Such  a  by-law  could 
not,  over  a  month  after  its  tinal  passage,  be  "reconsidered." 

If  I  am  right  in  these  conclusions,  then,  as  the  mayor  has  no 
discretion,  he  owes  a  public  duty,  which  should  be  performed  bj 

Judgment  his  signing  both  the  by-law  and  the  agreement,  and  thus  render 
them  fully  effective.  The  Company,  as  a  party  interested  and 
aggrieved,  has  a  right  to  call  for  the  execution  of  this  ministerial 
act  on  the  part  of  the  mayor.  It  has  a  locus  standi  in  cvria, 
differing  in  this  respect  from  the  position  of  the  plaintiff  in 
Canada  Atlantic  Biry.  Co.  v.  Corporation  of  the  City  of  Otiau-a, 
supra,  as  discussed  at  p.  376.  Sir  Wm.  Muloek,  C.J.  Ex..  in 
Ee  Davis  and  Village  of  Creemore  (1916),  3S  O.L.R.  '240  at 
p.  241,  dealt  with  an  almost  similar  situation  as  follows: 

"Where  a  by-law  ban  titen  passed  by  a  municipal  council,  and  hu  not 
been  signml  or  seiiled  aa  the  Act  requireB.  it  is  for  the  time  being  of  no 
validity,  but,  when  (mi  sifjned  and  sealed,  becomes  effective.  The  he*<i  of 
the  municipality  or  presiding  officer,  as  the  case  may  be,  whoae  duty  it  is. 
under  the  Municipal  Act,  R.S.O.  11)14,  eh.  102,  sec.  2S8,  to  sign  and  se«l 
the  same,  may  be  compelled  by  viandamaa  to  perform  his  duly.  To  auch 
a  motion  the  Reeve  or  other  presiding  otBcer  wonld  be  a  necessary  party, 
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and  would  have  an  opportunity  of  ihewing  cause,  which  he  has  not  on  this  macdonau), 

motion.     I  therefore  think  it  would  not  be  proper  now  to  defeat  a  possible        '^ 

motion  for  mandamus  by  quashing  the  by-law  on  either  the  first  or  the 
seeond  ground  of  attack." 

The  difficulty  there  present,  does  not  arise  here,  as  the  mayor 
has  heen  added  as  a  party  defendant  by  counterclaim.  A  time 
can  be  limited  by  the  formal  order  for  judgment,  within  which  ^^^^^" 
the  mayor  should  sign  the  by-law  and  agreement.  The  result 
is,  that  the  action  of  the  City  is  dismissed,  and  the  defendant 
is  successful  in  its  counterclaim.  Defendant  is  entitled  to  its 
costs. 

Action  dismissed. 


1918 
Oct.  29. 

City  of 


B.C. 

eucotbio 

Rt.  Co. 


HO  AG  ET  AL.  v.  KLOEPFER. 


HORRISON,  J. 


1918 


Sale  of  land — Agreement  for — Covenant  to  pay — Assignment  by  purchaser 

— Novation — Evidence  of,  Feb.  19. 


The  defendant  purchased,  a  property  under  agreement  for  sale,  and  after 
paying  four  instalments  of  the  purchase  price  with  interest,  assigned 
the  agreement  to  M.,  who  covenanted  to  pay  the  remaining  instalment 
(due  in  three  years  and  six  months),  with  interest.  M.  paid  the 
interest,  water  rates  and  insurance  for  a  year  and  a  half,  after  which 
he  made  no  further  payments,  and  a  year  later  gave  the  vendor  an 
order  to  collect  the  rents,  the  vendor  going  into  possession  and  exer- 
cising the  rights  of  ownership.  There  was  evidence  of  negotiations 
between  M.  and  the  vendor  with  a  view  to  M.  reconveying  the  property 
to  the  vendor,  but  it  was  not  carried  through,  though  M.  was  of  the 
view  the  result  of  the  negotiations  was  the  turning  over  of  the 
property  to  the  vendor.  The  defendant,  after  assigning  the  property 
to  M.,  immediately  advised  the  vendor  of  the  assignment,  and  claimed 
that  the  vendor  then  agreed  to  accept  M.'s  covenant  in  lieu  of  his  own, 
in  which  he  is  corroborated  by  a  witness  present  at  the  time.  There 
was  no  further  dealing  as  to  the  property  between  the  vendor  and  the 
defendant  until  the  commencement  of  the  action  five  years  later.  The 
vendor  assigned  his  interest  under  the  agreement  to  his  three  sons,  the 
plaintiffs.  An  action  for  specific  performance  of  the  agreement  was 
dismissed,  the  trial  judge  holding  that,  on  the  facts,  the  original  ven- 
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uomaaov.j.  dor  hod  dealt  with  the  property  fti  his  own,  having  taken  posaeuioD 

and  exercised  other  acts  of  ownership  and  had  thereby  made  his  elec- 

""*'  tion  of  remedies. 

Feb.   ID.      Beld,  on  appeal   (McFhilups,  J.A.  dissenting),  that,  on  the  faots,  U.  hid 

been  accepted  as  debtor  in   place  of  defendan't,  and   ■  noTatioD  vu 

COURT  OF  established. 


Nov.  5.      Appeal  from  the  decision  of  Moebisoh,  J.  in  an  action  for 

spteific  performance  of  an  agreement  for  sale  of  land,  tried  by 

r.  him  at  Vanconver  on  the  19th  of  February,  1918.  On  the  18ti 
KiAEPFEB  Qf  Jiaj,  1911,  the  defendant  entered  into  an  agreement  with 
James  Hogg,  father  of  the  plaintiffs  (who  have  now  changed 
their  name  from  Hogg  to  Hoag),  to  purchase  lot  11,  block  61 
of  district  lot  541,  Vancouver  District,  for  $9,750,  of  which 
$500  was  to  be  paid  forthwith,  $500  on  the  18th  of  August. 

1911,  $500  on  the  18th  of  November.  1911,  $500  on  the  IStli 
of  February,  1912,  and  the  balance  of  $7,750  and  interest  in 
live  years  from  the  date  of  the  agreement.  The  defendant 
made  the  first  four  payments,  also  a  payment  of  $628  for 
interest  to  the  18th  of  May,  1912.     On  the  12th  of  November. 

1912,  the  defendant  assigned  the  agreement  to  one  Emile  W. 
!Moreau,  who  covenanted  to  pay  and  discharge  all  moneys  due 
and  to  become  <lue  under  the  articles  of  agreement.      Moreau 

statement  P^'^^  Hogg  $642  to  apply  on  the  instalments  of  interest  due, 
but  luade  no  further  payments,  and  in  March,  1915,  gave  Ho^ 
authority  to  collect  the  rents  on  the  premises.  H<^  then  went 
into  possession  and  exercised  the  rights,  of  ownership,  making 
improvements,  etc.  The  defendant  claimed  that  at  the  time  he 
assigned  the  agreement  of  sale  to  Moreau,  Ho^  agreed  that  be 
would  accept  the  covenant  of  Moreau  in  respect  to  the  payment 
of  the  remaining  moneys  under  the  agreement  in  lieu  of  the 
defendant's  covenant,  and  in  this  he  was  corroborated  by  another 
witness.  In  1915,  Hogg  entered  into  an  agreement  with  Moreaa 
whereby  Moreau  was  to  transfer  to  him  the  property  in  ques- 
tion. This  was  not  carried  out,  but  the  negotiations  resulted  in 
Moreau  being  of  opinion  that  Hogg  had  taken  the  property  over. 
In  August,  1917,  Hogg  assigned  to  his  three  sons,  the  plaintiffs, 
all  moneys  due  under  the  agreement. 

Gillespie,  for  plaintiffs. 

J.  H.  Senkler,  K.C,  for  defendant. 


OOUBT  OF 
APPEAL 

Nov.  6. 
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MoKBisoN,  J. :  This  is  an  action  for  specific  performance  of  >«0Bm80N,  j. 
an  agreement  for  sale  made  between  James  Hogg,  father  of  the       1918 
plaintiffs,  and  now  deceased,  and  the  defendant,  dated  the  18th     y^^^   19 
of  May,  1911.      The  sons  have  now  changed  their  name  from 
Hogg  to  Hoag.      The  property  consists  of  a  lot  in  Vancouver 
District     On  the  14th  of  May,  1912,  the  defendant  resold  this 
lot  to  one  Emile  Moreau,  assigning  to  him  the  above  agreement, 
whereby   the   said   Moreau   agreed   to   assume   the   covenants       Hoag 
therein*     On  the  next  day  James  Hogg  called  on  the  defendant,    klo^feb 
when  he  was  told  by  the  defendant  that  he  had  sold  to  Moreau, 
and  what  amount  had  been  paid  to  him,  and  told  James  Hogg 
that  he  could  now  pay  him  whatever  was  up  to  that  time  due 
under  the  first  agreement,  some  $800,  and  that  in  about  six 
months  he  would  have  sufficient  to  settle  with  him.      In  six 
months  James  Hogg  called  on  the  defendant,  who  said  he  had 
got  $1,460,  which  was  all  that  was  coming  to  him — the  defend- 
ant.    That  as  he  had  assigned  to  Moreau  he,  James  Hogg, 
would  have  in  future  to  look  to  Moreau.     James  Hogg  agreed. 

In  the  meantime  Moreau  (who  was  called  as  a  witness  by  the 
plaintiffs)  had  been  dealing  with  James  Hogg,  paying  him 
interest,  and  he  also  paid  water  rates  and  insurance  until  1914. 
He  also  gave  James  Hogg  an  order  to  collect  rent.  Moreau,  in 
his  evidence,  states  that  he  thought  he  was  turning  over  the 
property  to  James  Hogg,  and  as  he  was  going  away,  he  did  not 
want  to  bother  any  more  with  the  matter.     He  also  states  that 

.  Tx  -rrn  M0ailISON,J. 

he  thought  he  had  given  James  Hogg  a  quit  claim.  What  he 
really  did  was  to  write  stating  he  would  do  so.  He  was  quite 
willing  that  James  Hogg  should  sell  the  lot.  He  did  not  have 
any  communication  or  dealings  with  the  defendant  during  this 
time.  After  Moreau  gave  James  Hogg  the  order  to  collect  rent, 
he  had  nothing  more  to  do  with  it,  and  James  Hogg  looked 
after  it  altogether.  Moreau  thought  he  had  got  rid  of  the 
property,  and  says  he  would  have  signed  any  necessary  document 
for  that  purpose.  He  says  he  knew  James  Hogg  had  taken  pos- 
session. 

Resuming  the  narrative  as  to  what  took  place  between  James 
Hogg  and  the  defendant  when  James  Hogg  called  upon  the 
defendant  again  in  six  months  time  from  May  15th,  1912,  the 
defendant  did  not  hear  from  nor  see  James  Hogg  until  May, 
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19IS 
Feb.  19. 


1916,  when  he  called,  enquiring  for  Moreau,  who  had  gone  to 
live  in  Alberta.  He  told  the  defendant  that  as  Moreau  hid 
failed  to  make  his  payments,  be  had  taken  back  the  prc^rty. 
He  made  no  demand  on  the  defendant  for  principal  or  interest 
up  to  the  time  of  hia  death.  On  the  13th  of  August,  1917, 
James  Hogg  assigned  to  the  plaintiffs,  hia  sons,  the  agreement 
of  May  18tb,  1911,  and  the  plaintiffs  are  now  seeking  specific 
performance  thereof.  The  plaintiffs'  counsel  takes  his  stand 
on  the  ground  that  inasmuch  as  neither  the  defendant  nor 
Moreau  registered  the  agreement  between  them,  that  therefore 
the  defendant  is  to  be  held  to  his  original  agreement  with  James 
Hogg,  there  being  no  estoppel — that  there  can  be  no  release 
except  under  seal. 

As  to  the  facts,  I  find  that  Moreau  meant  to  transfer  to  James 
Hogg  and  thought  be  had  done  so  effectually.  I  find  that  James 
Hogg  dealt  with  the  property  on  that  footing.  He  took  posses- 
sion and  exercised  other  acta  of  ownership.  Consistent  with 
Moreau's  evidence  on  this  point  is  the  manner  in  which  James 
Hogg  dealt  with  the  defendant,  as  particularly  shewn  by  his 
hooka,  in  which  were  no  records  of  the  defendant's  name.  I  am 
not  overlooking  the  fact  that  entries  were  made  as  against  the 
property,  but  not  as  against  or  in  favour  of  the  defendant.  The 
defendant,  so  far  as  the  evidence  goes,  was  unaware  of  what  was 
happening  between  Moreau  and  James  Hogg,  as  well  as  what 
James  Hogg  was  doing  with  the  property.  In  1914,  when 
Moreau  defaulted  in  carrying  out  the  terms  of  his  agreement, 
the  defendant  was  not  informed,  nor  was  there  any  demand 
made  upon  him.  It  well  may  be  that  had  the  defendant  been 
given  an  opportunity  then  he  would  have  been  advised  accord- 
ingly to  protect  himself.  Both  Moreau  and  the  defendant  rested 
secure  in  the  belief  that  James  Hogg  had  taken  back  the 
property  as  alleged,  and  I  find  that  James  Hogg  so  dealt  with  it, 
and  therefore  made  his  election  of  remedies. 

Paraphrasing  the  language  of  Duff,  J.  in  Bark-Fong  v. 
Cooper  (1913),  49  S.C.R.  14  at  p.  23;  5  W.W.R.  633  at  pp. 
638-9 :  There  has  been  such  a  change  of  position  as  makes  it 
inequitable  to  require  the  defendant  to  carry  out  the  contract. 
Delay  has  been  of  such  a  character  as  to  justify  the  inference 
that  the  plaintiffs  intended  to  abandon  their  rights  under  the 
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contract  as  against  the  defendant  and  his  assigns.  The  relation  >*<»w«on,  j. 
of  the  parties^  plaintiffs  and  James  Hogg,  and  their  knowledge 
of  their  father's  affairs,  justify  me  in  saying  that  this  was  in 
reality  a  transaction  inter  partes,  and,  assuming  they  have  a 
status  to  sue  at  all,  they  are  estopped.  The  action  is,  therefore, 
dismissed. 


1918 
Feb.  19. 

OOUBT  OF 


Nov.  5. 


From  this  decision  the  plaintiffs  appealed.     The  appeal  was      Hoao 
argued  at  Victoria  on  the  10th  of  June,  1918,  hefore  Mao-    ki^^^,„ 
DONALD,  C. J.A.,  Martin,  Galliheb,  McPhillips  and  Ebebts, 
JJ.A. 


OUlespie,  for  appellants,  moved  to  add  in  evidence  four  docu- 
ments that  were  put  in  at  the  trial,  hut  were  not  marked  as 
exhibits,  the  registrar's  clerk  having  taken  them  away. 

[Macdonald,  C.J. a.  :  You  must  tender  them  in  evidence 
and  see  that  they  are  marked  exhibits.] 

He  referred  to  In  re  Trimble  (1885),  1  B.C.  (Pt  11.)  321; 
In  re  Shotbolt  (1888),  ib.  337. 

Per  curiam :  The  application  is  acceeded  to  upon  payment  of 
costs. 

Oillespie,  on  the  merits:  In  the  case  of  novation  the  three 
parties  must  agree,  and  the  evidence  of  Moreau  does  not  sup- 
port this.  The  fact  of  there  having  been  dealings  between  Hogg 
and  Moreau  does  not  release  Kloepf  er :  see  Clergue  v.  Vivian  <6 
Co.  (1909),  41  S.C.R.  607;  Forster  v.  Ivey  (1901),  2  O.L.R 
480;  Aldous  v.  Hichs  (1891),  21  Ont.  95;  McCuaig  v.  Barber 
(1898),  29  S.C.R.  126. 

c7.  H.  Senkler,  K.C.,  for  respondent:  There  are  three  grounds 
upon  which  the  judgment  below  should  be  sustained:  (1) 
Novation;  (2)  estoppel;  and  (3)  election  of  remedies.  The 
question  of  novation  is  one  of  fact,  and  the  learned  judge  below 
having  found  on  the  evidence  that  Hogg  had  accepted  Moreau's 
covenant  for  that  of  the  defendant,  his  finding  should  not  be 
disturbed.  After  Moreau  went  into  possession  in  May,  1912, 
Kloepfer  was  never  again  consulted:  see  Cornell  v.  Hourigan 
(1903),  2  O.W.R.  510.  The  evidence  is  in  equity  ample  to 
sustain  the  contention  that  there  was  a  release  agreed  to  and 
acted  upon  by  the  parties.      Hogg  told  Kloepfer  he  had  taken 
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MoaiitBON.j.  fii(!  property  over.     This  act  relieved  Kloepfer:   see  Halsbnr/B 
,ft,g        Laws  of  England,  Vol  7,  p.  506,  par.  1027. 
Fch.  19,  Gillespie,  in  reply. 
Cur.  adv.  vult. 


J_y  5th  NoTcmber,  1B18.  " 

Nov.  6.         Macdonald,  C.J. a.  :    The  facts  of  this  case  can,  in  my 
opinion,  lead  to  bwt  one  conclusion,  namely,  that  there,  was  a  ' 
novation.      Itforeaii  was  accepted  as  debtor  in  the  place  of  the 
defendant,  and  defendant  was  released. 
The  appeal  should,  therefore,  be  dismissed. 


Kloeptbb 


ilABTiN,  J. A.:    In  my  opinion  the  learned  judge  below  has 
MABTiM,     reached  the  right  conclusion,  and,  therefore,  the  appeal  should 


be  dismissed.      The  evidence  of  Moi 
establishes  a  novation. 


,  Kloepfer  and  Evans 


Galliiieb,  J.A.  :  While  I  do  not  think  the  evidence  as  to  the 
verbal  agreement  to  accejtt  Moreau  as  the  debtor  of  James  Hogg 
in  the  place  of  Kloepfer  is  in  itself  conclusive,  it  is,  when  taken 
in  conjunction  with  the  acts  of  Ho^  himself  subsequently  to 
the  15th  of  May,  1912,  sufficient  to  establish  a  novation.  On 
that  date  Kloepfer  had  paid  Hogg  all  that  was  due  for  principal 
and  interest  up  to  that  time,  leaving  a  balance  of  principal  of 
$7,750,  payable  on  the  18th  of  May,  1916,  Kloepfer  alleges 
that  on  the  15th  of  May,  1912,  he  informed  Hogg  that  he  had 
assigned  his  agreement  to  one  Moreau,  and  that  Moreau  had 
undertaken  to  pay  the  balance  due  H<^,  and  Ho^  agreed  to 
accept  Moreau,  and  some  six  months  later  Hogg  informed 
Kloepfer  that  he  was  looking  to  Moreau  to  pay.  Ae  I  have 
before  said,  this  evidence  lacks  definiteness,  and  is  in  itself 
insuflirient  to  establish  a  novation.  After  the  last-mentioned 
date,  the  evidence  is  that  no  demand  was  ever  made  upwn 
Kloepfer  either  by  Hogg  or  by  anyone  on  his  behalf  until  the 
notice  served  upon  him,  dated  1st  September,  1917.  In  the 
meantime  Moreau  had  made  the  three  half-yearly  payments  of 
interest  to  Hogg  on  the  16th  of  November,  1912,  the  14th  of 
May,  1913,  and  the  18th  of  November,  1913,  and  had  paid 
insurance  and  Water  rates  of  the  property  up  to  1914.  Subse- 
quently to  that  no  further  payments  of  any  kind  were  made,  and 
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UOAO 
KIjOEPFEB 


QALLIHEB, 
J.A. 


Moreaii  had  given  Hogg  authority  to  collect  and  appropriate  the  mobbison,  j 
rents  of  the  property,  which  Hogg  did.  We  thus  find  that  a 
period  of  almost  four  years  transpired  after  the  last  payment  of 
interest,  and  a  period  of  one  year  and  three  months  after  the 
balance  of  the  principal  became  due,  without  any  demand  what- 
soever having  been  made  upon  Kloepfer.  Moreover,  during 
this  period  we  find  Hogg  and  Moreau  corresponding  with  a  view 
to  Hogg  taking  back  the  property,  taking  a  quit-claim  deed 
from  Moreau,  and  allowing  Moreau  $5,000.  This  was  never 
really  done,  although  Moreau  says  he  was  under  the  impression 
he  had  given  the  deed,  but  he  was  always  willing  to  do  so,  as 
circumstances  were  such  that  he  could  not  make  the  payments. 
I  think  when  we  consider  all  these  facts  in  connection  with  the 
evidence  as  to  the  agreement,  Kloepfer  has  made  out  his  case, 
and  that  a  verbal  agreement  to  accept  Moreau  and  release 
Kloepfer  was  entered  into.  The  present  plaintiffs  are  the  sons 
and  assignees  of  James  Hogg  (who  is  now  deceased),  and  their 
rights  can  be  no  greater  than  would  be  those  of  James  Hogg 
were  he  the  plaintiff. 

The  appeal  should  be  dismissed. 

McPhillips,  J.A. :  With  great  respect  to  the  learned  trial 
judge,  I  am  entirely  unable  to  accede  to  the  view  at  which  he 
arrived,  namely,  that  the  appellants  are  not  entitled  to  succeed 
in  the  action,  it  being  one  for  moneys  due  and  payable  under  an 
agreement  for  sale  of  land.  It  is,  though,  with  great  regret 
that  I  feel  impelled  to  disagree  with  the  learned  judge  in  that, 
upon  the  special  facts  and  circumstances  of  this  case,  much  can 
be  said  indicative  of  James  Hogg's  (the  appellants  are  the  sue-  hophillips, 
cessors  in  title  to  the  land  from  James  Hogg  by  deed,  and  the 
agreement  for  sale  of  the  land  was  also  specifically  assigned  to 
the  appellants  by  James  Hogg,  and  all  the  moneys  due  and  pay- 
able thereuiider)  intention  to  look  to  one  Moreau,  to  whom  the 
respondent  had  assigned  the  agreement  for  sale,  and  had  entered 
into  an  agreement  for  sale  of  the  land  as  well.  The  agreement 
for  sale  was  entered  into  by  James  Hogg  on  the  18th  of  May, 
1911  (since  deceased,  being  the  father  of  the  appellants),  and  the 
agreement  was,  shortly  before  the  death  of  James  Hogg,  namely, 
on  the  13th  of  August,  1917,  assigned  to  the  appellants,  and  he 
also  conveyed  the  land  set  forth  in  •the  agreement  to  the  appel- 
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lants,  and  the  appellants  are  the  owners  of  the  land  in  fee  simple 
b;  indefeasible  title  of  date  the  13th  of  September,  1917,  sub- 
ject to  three  charges  thereon,  via. :  the  agreement  for  sale, 
James  Ho^  to  the  respondent;  the  further  agreement  for  sale,  .- 
the  respondent  to  Moreau ;  and  the  assignment  of  the  respond- 
ent's right  to  purchase  from  James  Ho^.  The  purchase  price 
of  the  laud  upon  the  sale  by  James  Hogg  to  the  respondent  vas 
in  amount  $9,750.  The  respondent  paid  $2,000  thereon,  but 
nothing  more  save  $628.70,  being  interest  up  to  the  18th  of 
'M.a.y,  1912.  The  respondent  entered  into  the  agreement  for 
sale  of  the  land  to  Moreau  on  the  14th  of  Ma;,  1912,  and  the 
assignment  of  the  agreement  for  sale  of  the  land  held  by  him 
from  James  Ho^  on  the  12th  of  November,  1912,  and  after 
the  18th  of  May,  1912,  made  no  further  payments  to  James 
Hogg  nor  any  payments  to  the  appellants.  Moreau  paid  to  James 
Hogg  $642  on  account  of  interest,  and  on  the  dth  of  March, 
1915,  gave  an  order  to  James  Hogg  for  the  payment  of  rent  of 
the  premises.  In  the  interim  of  time  Moreau  was  in  possession 
of  the  premises.  James  Hogg  and  the  appellants,  respectively, 
received  the  rents  up  to  January,  1918,  some  $471.  The 
respondent  was  sent  a  notice  of  the  assignment  of  the  moneys 
due  under  the  agreement  for  sale,  James  Hogg  to  the  appel- 
lants, under  date  the  1st  of  September,  1917,  and  demand  was 
made  for  the  moneys  still  remaining  due  and  payable.  The 
appellants  were  exercising  rights  of  ownership  over  the  land,  as 
we  have  seen,  and  were  in  receipt  of  the  rents,  which  continued 
to  be  the  position  of  matters  up  to  the  time  of  the  trial  of  the 
action.  It  is  an  admitted  fact  that  no  release  of  any  kind  was 
given  to  the  respondent,  nor  even  was  it  verbally  agreed  that 
James  Hogg,  or  the  appellants,  should  look  to  Moreau  only  for 
payment.  It  is  true  that  the  respondent  said  he  so  understood 
matters  as  between  James  Hogg  and  himself,  but  there  is  no 
corroboration  of  this  of  any  nature  or  kind. 

The  closest  case  to  the  particular  facts  that  I  have  been  able 
to  find  t«  the  present  case  is  Cornell  v.  Hourigan  (1903),  2 
O.W.R.  4.      There  this  was  said  (p.  5) : 

"  'If  you  will  take  him  bo  as  to  have  no  more  claim  on  me,  I  will  sell,'  " 
and  this  statement  was  confirmed.     Mr.  Justice  Britton,  in  his 
judgment  at  p.  6  said: 
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"I  find  that  there  was  not  in  this  case  a  novation,  that  is  to  say,  theie  hobbison,  j. 
was  not  an  arrangement  by  which  the  old  liability  on  the  covenant  of 
defendants  should  be  released  by  J.  M.  Lottridge,  the  then  holder  of  the 
mortgage,  and  an  entirely  new  agreement  and  liability  entered  into  on  the 
part  of  Frank  Howes  to  J.  M.  Lottridge  in  substitution  of  the  Hourigan 
covenant." 
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The  case  was  then  carried  to  appeal  and  came  before  the 
Divisional  Court,  and  in  the  report  on  appeal,  in  the  same 
volume  of  the  Ontario  Weekly  Reporter  at  p.  610,  we  read : 

"The  Court  (Boyd,  C,  Ferguson,  J.,  MacMahon,  J.)  held  that  in  equity 
the  evidence  was  ample  to  sustain  the  contention  that  there  was  a  release 
agreed  upon  and  acted  on  by  both  parties — in  relinquishing  and  in  acquir- 
ing the  property — ^wliich  precluded  the  legal  enforcement  of  the  covenant, 
because  of  the  countervailing  equities  based  upon  this  sufficiently  proved 
arrangement.  Yeomatia  v.  Williams  [(1S65)],  L.R.  1  Eq.  184,  referred  to. 
Appeal  allowed  with  costs  and  action  dismissed  with  costs." 

I  cannot  come  to  the  conclusion,  upon  the  facts  of  the  present 
case  though,  that  that  which  took  place  amounted  to  a  release. 
It  is  true  negotiations  took  place  between  James  Hogg  and 
Moreau,  directed  to  Moreau,  giving  a  conveyance  of  the  land  to 
James  Hogg,  and  James  Hogg  was  agreeable  to  take  a  convey- 
ance, but  it  was  never  carried  through,  and  we  see  that  in  the 
books  of  the  Land  Registry  office  the  respondent  is  the  holder 
of  a  charge  on  the  land;  so  also  is  Moreau,  that  being  the 
present  state  of  title,  arid  the  appellants,  to  have  complete  title, 
must  have  these  charges  removed.  However,  there  is  no  evi- 
dence (in  fact,  it  is  to  the  contrary)  that  the  appellants  would  mcphillips 
agree  to  this  disposition  of  the  matter.  The  appellants  insist 
upon  the  liability  of  the  respondent  to  them,  and  I  cannot  see 
how  their  contention  can  be  overborne,  notwithstanding  all  that 
has  taken  place  and  the  very  considerable  lapse  of  time. 
Unquestionably  the  respondent  honestly  believed  he  was  released, 
but  unfortunately  he  did  not  eflFectually  establish  that  which, 
even  in  equity,  is  necessary  to  bring  about  a  release.  Here  the 
appellants  have  in  no  way  dealt  with  the  land  so  as  to  prejudice 
the  respondent  in  any  way.  A  good  title  is  shewn — an  inde- 
feasible title  (see  Newberry  v.  Langan  (1912),  47  S.C.R.  114, 
Duff,  J.  at  pp.  125-6). 

In  my  opinion,  the  case  which  is  conclusive  of  this  appeal  in 
favour  of  the  appellants  is  Wilson  v.  The  Land  Security  Com- 
pany (1896),  26  S.C.R.  149,  and  the  present  case  is  not  incom- 
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■  inoded  in  any  way,  ae  tliatwas,  by  reason  of  the  release  of  portions 
of  the  land.  Here  the  land  stands  intact  with  an  indefeasible 
title,  the  appellants  being  able  to  give  title  in  the  most  com- 
-  plete  way.  Any  charges  that  exist  upon  the  land  arise  only  by 
the  action  of  the  respondent  in  registering  the  agreement  of 
sale  to  himself  and  the  giving  of  the   agreement  of  sale  to 

lloreau,  and  the  assignment  of  the  agreement  of  sale,  James 

Ho*o       Jlogg  to  himself.     I  would  refer  to  the  judgment  of  Gwynne,  J. 

**■         at  pp.  163-4,  and  also  to  the  judgment  of  King,  J.  at  pp.  154-6. 

I   do  not   consider   it  necessary   to  deal   with   any  further 

authorities  upon  the  point.      The  law  is  stated  most  sueciiicth 

by  the  learned  judges  of  the  Supreme  Court  of  Canada.     The 

vcPHiLLiFs,  dealings  of  James  Hogg  and  the  appellants  with  the  land  have 

not  brought  about  any  prejudice;    the  rents  and   profits  are 

being  accounted  for;    taxes  have  been  paid,  and  the  property 

preserved  from  sale  for  taxes ;    the  respondent  is  able  '"to  get 

the  land  as  it  was  agreed  to  be  given":   per  King,  J.  at  p.  156. 

Jt  follows  that,  in  my  opinion,  the  appeal  should  succeed. 

■BBBTB.j.A.       Ebebts,  J.A.  would  dismiss  the  appeal. 

Appeal  dismissed,  McPkHlips,  J.A.  dissenting. 

Solicitor  for  appellants:    W.  D.  Gillespie. 
Solicitor  for  respondent :   J.  H.  Senkler. 
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MACHINERY  COMPANY,  LIMITED  v.  THE  B.C.  

PRESSED  BRICK  COMPANY,  LIMITED.  i»i8 

Nov.  5. 
Contract — Brick-making    plant — Sale    and    installation^ — Certain    capacity 

required — Test.  Komnick 

Company — Action — Status — Appeal — Rehearina — B.C.    Stats.    1917,    Cap.      System 

iA   a  ^  a/»\  Sandstone 

10,  Sec.  2 (S).  Bjj^ 

Machinery 
A  contract  for  the  sale  and  installation  of  a  brick-making  plant  provided  Co. 

that  the  final  payments  therefor  should  be  made  within  certain  periods  <>• 

after  the  plant  was  completed  and  had  been  demonstrated  to  be  of  a  p-T 
capacity  of  17,000  good  merchantable  bricks  in  10  hours  or  34,000  gj^jcu  qq 
merchantable  bricks  in  a  day  of  20  hours.  It  appeared  from  the 
evidence  that  the  presses  have  to  be  w^orked  six  or  seven  hours  to 
produce  the  necessary  quantity  of  unbaked  bricks  to  fill  the  retort  in 
which  they  are  hardened  by  steam,  so  that  when  the  plant  is  started 
the  hardening  section  of  it  must  remain  idle  for  six  or  Eeven  hours. 
An  action  for  the  balance  of  the  purchase  price  was  dismissed  on  the 
ground  that  it  had  not  been  demonstrated  the  plant  was  of  the 
required  capacity. 
Held,  on  appeal,  reversing  the  judgment  of  Clement,  J.  (Mabtin,  JA. 
dissenting),  that  in  making  a  test  of  the  capacity  of  the  plant  allow- 
ance must  be  made  for  the  initial  time  required  to  produce  the  neces- 
BsCty  quantity  of  unbaked  bricks  to  fill  the  retort  and  that  the  time 
for  the  test  should  then  start  when  both  sections  of  the  plant  are 
working  continuously. 

Appeal  by  plaintiff  from  the  decision  of  Clement,  J., 
of  the  22nd  of  March,  1911,  in  an  action  for  the  balance  due 
under  a  contract  for  the  sale  and  installation  of  a  plant  for  the 
manufacture  of  sandstone  brick.  The  plaintiff,  a  company 
incorporated  in  Ontario,  entered  into  a  contract  with  the 
defendant  for  the  sale  of  a  brick-making  plant,  to  be  erected  and 
installed  by  the  plaintiff  at  Steveston,  British  Columbia.  The 
contract  price  was  $45,000,  payable  in  instalments,  $10,000 
forthwith,  $10,000  on  the  plant  being  ready  for  shipment,  and 
two  payments  of  $12,500  each  in  60  and  90  days  respectively 
afti^r  the  plant  was  installed  and  demonstrated  to  be  of  a  speci- 
fied capacity.  The  plaintiff  Company  was  not  licensed  to  do 
business  in  British  Columbia  until  after  the  plant  had  hvon 
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installed,  said  Company  taking  out  a  licence  on  the  13th  of 
September,  1909,  in  compliance  with  the  provisions  of  the  Com- 
panies Act,  R.S.B.C.  1897,  Cap.  44,  Sec.  123,  and  on  the  34ti 
of  the  same  month  thia  action  was  brought  for  the  recovery  of 
the  unpaid  balance  of  the  purchase  price,  being  the  sum  of 
$32,500,  and  for  a  declaration  that  the  plaintiff  is  entitled  to  a 
lien  on  the  niachinery  until  payment  of  said  balance,  and  for 
an  injunction.  On  the  32nd  of  March,  1911,  Clement,  J, 
dismissed  the  action  on  the  ground  that  on  the  evidence  ibc 
plaintiff  had  not  shewn  that  it  had  complied  with  the  terms  of 
the  contract.  The  appeal  ((1912),  17  B.C.  454)  was  dis- 
missed {Macdonald,  C.J. a.  dissenting),  on  the  ground  that 
the  plaintiff,  being  a  foreign  company  and  unlicensed,  in  enter 
ing  into  and  carrying  out  its  contract,  was  carrying  on  busmess 
in  the  Province  in  contravention  of  the  Companies  Act 
(R.S.B.C.  1897,  Cap.  44,  Sec.  123).  Macdonald,  C.J..\. 
held  that  in  view  of  the  provisions  of  ihe  Companies  Act  (B.C. 
Stats.  1910,  Cap.  7,  See.  lOti),  the  action  was  maintainable, 
and  that  on  the  merits  the  plaintiff  was  entitled  to  succeed.  Sec- 
tion 166  was  altered  by  the  revision  of  1911  (Cap.  39,  Sec 
108),  but  this  change  did  not  take  place  until  after  the  trial  of 
the  action.  The  Judicial  Committee  of  the  Privy  Council  in 
the  case  of  John  Deere  Plow  Company,  Limited  v.  Wharton 
(1915),  A.C.  330,  held  that  Part  VI.  (sections  139-173)  of  the 
Companies  Act  (R.S.B.C.  1911,  Cap.  39)  was  ultra  vires  of  the 
Provincial  Legislature,  and  in  1917  the  Provincial  Legislature 
repealed  sections  108  and  169  of  the  Companies  Act  and  sub- 
stituted therefor  section  2  of  the  Companies  Act  AmcndnHUt 
Act.  1917,  subsection  (3)  thereof  Ixiing  as  follows; 

"(3)  Where  an  actioti,  suit,  or  other  proceeding  has  been  diHiniBsed  or 
otherwise  decided  againBt  an  extra-provindal  company  on  the  ground  tint 
any  act  or  transaction  of  such  company  was  invalid  or  prohibited  by  reason 
of  auch  company  not  having  been  licensed  or  re^stered  pursuant  to  thia 
OT  Home  former  Act,  the  company  may,  if  it  ia  licensed  or  registered  u 
required  by  this  Act  and  upon  such  terms  aa  to  costa  as  the  Court  mar 
order,  maintain  anew  such  action,  suit,  or  other  proceeding  as  if  no 
judgment  had  therein  been  rendered  or  entered." 

Upon  the  passing  of  this  Act  the  plaintiff  applied  to  the  Court 
of  Appeal  to  re-enter  its  appeal.  The  application  was  heard 
on  the  20th  of  November,  1917,  by  Martin,  Galliueb  and 
McPiiiLLiFS,  JJ.A.  and  was  dismissed.      This  dei 
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reversed  on  appeal  to  the  Supreme  Court  of  Canada  (1918),  56 
S.C.R.  539,  when  it  was  decided  that  the  expression  ^^maintain 
anew/'  in  a  case  where  an  appeal  has  been  dismissed,  not  on 
the  merits,  but  because  of  the  lack  of  a  licence,  means  that  the 
Court  of  Appeal  should  hear  the  appeal  as  if  its  previous 
decision  had  never  been  rendered. 

The  appeal  was  argued  at  Victoria  on  the  24th  of  June,  1918, 
before  Macdonald,  C. J.A.,  Martin  and  Ebbrts^  JJ.A. 

McPhUlips,  K.C.,  for  appellant:  This  appeal  is  founded  on 
the  decision  of  the  Supreme  Court,  on  appeal  from  the  decision 
of  this  Court,  on  an  application  to  re-enter  the  appeal  on  the 
list  for  re-hearing.  Under  the  Companies  Act  Amendment 
Act,  1917  (B.C.  Stats.  1917,  Cap.  10,  Sec.  2  (3))  we  have  a 
right  to  maintain  anew  our  action  as  if  no  judgment  had  been 
previously  rendered.  The  former  judgment  will  be  found  in 
(1912),  17  B.C.  454.  At  page  459  the  question  of  the  merits 
is  dealt  with  by  the  Chief  Justice,  who  finds  in  our  favour. 
There  were  three  tests,  and  what  trouble  they  had  was  due  to 
their  using  wet  sand. 

Armour,  for  respondent:  They  were  to  produce  a  certain 
number  of  bricks  per  day,  and  they  were  to  be  merchantable 
bricks  under  the  contract.  The  tests  were  illusory  and  colour- 
able and  were  not  real  tests  at  all.  Extra  time  should  not  be 
allowed  for  baking.  The  whole  process  should  have  been  done 
in  the  time  specified,  including  the  baking. 

McPhillips,  in  reply. 

Cur.  adv.  vult. 


€X)UBT  OF 
APPEAL 


1918 
Nov.  5. 


KOMNICK 

System 
Sandstons 

Brick 

Machineby 

Ck). 

V. 

B.C. 

Pressed 

Brick  Co. 


Argument 


O.J.A. 


5th  November,  1918. 

Macdonald,  C.J.A.  :  This  action  was  brought  in  1910,  and 
di;^mi?scd.  On  appeal  to  this  Court  the  question  of  the 
plaintiff's  status  to  bring  the  action,  having  regard  to  the  fact 
that  plaintiff  had  failed  to  take  out  the  licence  required  by  the  maojonaij), 
Companies  Act,  was  raised,  whereupon  the  majority  of  the 
Court  sustained  the  defendant's  contention  that  the  plaintiff 
had  no  such  status,  and  dismissed  the  appeal  on  that  ground. 
F  rom  this  decision  I  dissented,  and  hence  was  obliged  to  con- 
sider the  appeal  on  the  merits,  which  I  found  in  plaintiff's 
favour. 

IH 
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By  an  Act  passed  in  1917,  the  Legislature  amended  the  law 
applicable  to  the  case,  and  as  the  result  of  that  legislation,  ami 
the  interpretation  put  on  it  by  the  Supreme  Court  of  Canada 
in  its  recent  decision  in  this  case  ((1918),  56  S.C.R.  539),  the 
ajjpeal  was  brought  on  before  us  this  day  for  re-hearing  on  the 
merits.  My  view  of  the  evidence  has  not  been  affected  by  the 
present  argument,  and  hence  I  would  allow  the  appeal  for  the 
reasons  I  then  gave,  and  which  are  reported  in  (1912),  17  B.C. 
454. 

Martin,  J, A.:  I  find  myself  unable  to  take  the  view  that 
the  learned  trial  judge  reached  a  wrong  conclusion  when  he 
found  that  the  ^'plant''  had  not  ^*been  demonstrated  to  be  of  the 
capacity"  stipulated  by  the  contract.  Quite  apart  from  the 
vexed  question  as  to  whether  or  no  the  plaintiff  Company  is 
entitled  to  the  benefit  of  the  considerable  preliminary  period 
of  about  seven  hours  (nearly  a  whole,  and  now  general  working 
day  of  eight  hours)  for  ^^cooking"  the  moulded  sand  forms 
(not  by  any  means  '^bricks"  in  the  proper  and  legal  sense  of  the 
word),  there  is  the  further  very  important  evidence  about  the 
^'incapacity"  of  the  engine,  a  vital  part  of  the  plant,  and  I  have 
no  doubt  the  learned  judge  had  that  in  mind  when  he  was 
referring  to  the  failure  of  the  demonstration.  He  was  quite 
justified  in  giving  credit  to  the  evidence  of,  e,g.,  Gallagher  and 
King,  the  engineer,  on  that  point,  who  depose  to  the  plaintiff's 
admission  of  failure  and  the  manner  in  which  the  test  was 
"struggled  through"  by  an  inefficient  engine,  and  as  I  must 
assume  he  did  so,  I  can  see  no  justification  for  interfering  with 
his  judgment. 

The  appeal,  therefore,  should  be  dismissed. 

Eberts,  J. a.  agreed  with  the  Chief  Justice  in  allowing  the 

EBEBT8,  J.A.  '  *  ^ 

appeal. 

Appeal  allowed,  Martin,  J. A,  dissenting. 

Solicitors  for  appellant:   McPhillips  &  Smith. 

Solicitors  for  respondent:  Davis,  Marshall,  Macneill  &  Pugh. 


martin, 

J.A. 
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GORGNIGIANI  v.  WELCH. 

Arbitration — Workmen^s  Compensation  Act — Atcard — Lump  sum — Validity 
of — Doctor's  instructions  not  followed — Right  to  compensation  subse- 
quently thereto — Rehearing  by  reason  of  fresh  evidence — Proof  of 
rectsonable  diligence — RM,B.C.  1911,  Caps.  2^4  <i*^d  l^t  Sees.  13  and  14- 

Where  an  applicant  for  compensation  neglects  to  follow  the  instructions  of 
his  medical  adviser,  which,  if  followed,  would  have  effected  a  cure,  he 
is  not  entitled  to  compenBation  beyond  the  time  when  such  cure  would 
,  reasonably  have  been  effected   {Per  Martin  'and  Galliiier,  JJ.A.). 

An  award  of  a  certain  sura  under  the  Workmen's  Compensation  Act  is  not 
invalid  if  it  is  the  result  of  tlie  addition  of  the  several  sums  of  a 
weekly  allowance. 

An  award  will  not  be  re-opened  because  of  the  discovery  of  fresh  evidence 
unless  it  is  shewn  that  prior  to  the  award  there  was  reasonable  dili- 
gence on  the  part  of  the  applicant  to  discover  such  evidence. 

Per  McPhillips  and  Eberts,  JJ.A.:  The  award  is  bad  on  its  face: 
it  should  be  set  aside  and  remitted  back  to  the  arbitrator  to  proceed 
de  novo  under  the  provisions  of  the  W^orkmen*s  Compensation  Act. 

Tlie  Court  being  equally  divided,  the  appeal  was  dismissed. 

Appeal  from  an  order  of  Morkison,  J.  of  the  26th  of 
November,  1917,  dismissing  an  application  to  set  aside  an 
award  of  McInnes,  Co.  J.  of  the  6th  of  January,  1915,  under 
the  Workmen's  Compenisation  Act.  The  plaintiff  was  a  work- 
man in  the  employ  of  the  defendant.  On  the  10th  of  August, 
1914,  while  so  employed,  he  was  struck  on  the  shoulder  by  a 
log,  and  owing  to  injuries  resulting  therefrom  he  was  taken  to 
the  hospital  at  Newport,  B.C.,  where  he  received  treatment  for 
five  weeks.  After  leaving  this  hospital  he  went  to  Vancouver,  Statement 
where  he  received  further  treatment  from  two  doctors  assigned 
to  him  by  the  defendant,  for  three  weeks,  during  which  period  a 
request  was  made  by  his  solicitor  for  an  arbitration  under  the 
Workmen's  Compensation  Act.  The  defendant  paid  into  Court 
$97.50  as  compensation  in  full  for  the  injuries  sustained,  and 
the  arbitrator  found  that  this  sum  was  sufficient  compensation. 
The  plaintiff  appealed  to  a  judge  of  the  Supreme  Court  on  the 
grounds  that  the  arbitrator  wrongly  assumed  that  he  was  com- 
pletely or  almost  completely  cured,  and  that  he  should  have  pro- 
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vided  for  further  weekly  payments  until  such  time  as  he  was 
cured ;  also  that  since  the  award  material  evidence  had  been 
discovered  shewing  that  the  injury  continued  and  developed 
into  further  disability  which,  had  the  arbitrator  been  aware  of, 
would  have  affected  hia  decision.  He  claimed  that  after  ibe 
award  the  pain  and  disability  of  his  arm  continued  and  he  went 
to  the  Vancouver  General  Hospital,  where  he  remained  eleven 
months,  further  complications  having  arisen  in  the  way  of 
tubercular  inflammation,  and  operations  were  performed  in 
attempting  to  effect  a  cure.  The  appeal  was  dismissed  by  SIoe- 
BisuN,  J.,  from  whose  decision  the  plaintiff  appealed. 

The  appeal  was  argued  at  Vancouver  on  the  22nd  of  May, 
1918,  before  Maetin,  Galliheb,  McPhillips  and  Eberts, 
JJ.A. 


Goodstone,  for  appellant,  moved  to  be  allowed  to  adduce  far- 
ther evidence. 

Gibson,  for  respondent,  objected  to  an  affidavit  being  read,  a 
copy  of  which  had  not  been  served  with  the  notice  of  motion  and 
was  only  handed  to  him  on  the  day  before  the  hearing. 

Per  curiam:   The  affidavit  will  be  allowed  to  be  read, 

Ooodstone :  The  evidence  of  the  condition  of  this  man  diu- 
ing  the  trial  and  after  should  be  allowed  in. 

Per  curiam:  Motion  refused,  as  there  was  no  allegation  of 
due  diligence  being  exercised  in  attempting  to  get  the  evidence 
before  the  Court  below. 

Ooodstone,  on  the  merits:  Under  section  2  of  Schedule  1  of 
the  Workmen's  Compensation  Act,  compensation  should  be  pro- 
vided during  the  man's  incapacity.  There  is  no  power  in  the 
arbitrator  to  fix  a  lump  sum.  He  can  only  decide  on  the  amount 
of  weekly  payments  under  the  Act:  see  Rules  34  and  36  of  the 
Compensation  Rules;  Powell  v.  Crow's  Nest  Pass  Coal  Co. 
(1916),  22  B.C.  514.  The  case  is  one  that  should  he  sent  back 
to  the  arbitrator  under  section  13  of  the  Arbitration  Act:  see 
Halsbury's  Laws  of  England,  Vol.  1,  p.  477,  par.  994;  Disourdi 
V.  Sullivan  Grou-p  Mining  Co.  (1909),  14  B.C.  241;  Basanla 
V.  Canadian  Pacific  Ry.  Co.  (1911),  16  B.C.  304.  The  award 
is  open  to  review  on  the  ground  of  new  evidence:  see  Russell  on 
Arbitration,  9th  Ed.,  201  and  372;    In  re  Keighley,  Maxsied 
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&  Co,  and  Durant  <g  Co.  (1893),  1  Q.B.  405  at  p.  410 ;  Sprague  "^^^ 

y.  Allen  and  Sons  (1899),  15  T.L.R.  150;   Bumand  v.  Wain-  

Wright  (1850),  1  L.M.  &  P.  455.     As  to  calculation  being  one  ^^^® 

of  surmise,  this  cannot  be  done:  see  Mortin  v.  Burge  (1836),  4  ^^^'  ^' 


A.  &  E.  973.     As  to  effect  of  a  mistake  apparent  on  the  face  of     gorgni- 
the  award  see  Oaby  v.  Wilts  Canal  Company  (1815),  3  M.  &  S.      g^^ni 
580;  Sharman  v.  Bell  (1816),  5  M.  &  S.  504.  Wdxjh 

Oibson,  for  respondent:  The  Supreme  Court  Rules  apply 
under  rule  81  of  the  Workmen's  Compensation  Rules:  Russell 
on  Arbitration,  9th  Ed.,  377.  The  award  has  the  seal  of  the 
Coimty  Court.  The  grounds  for  setting  aside  an  award  are 
set  out  in  section  14  of  the  Arbitration  Act.  Evidence  of  a 
state  of  facts  which  have  arisen  after  the  award  is  not  admis- 
sible: Halsbury's  Laws  of  England,  Vol.  10,  p.  309.  As  to 
the  finality  of  the  award  see  Nicholson  v.  Piper  (1907),  A.C. 
216;  Taylor  v.  London  and  North  Western  Railway  (1912), 
A.C.  242 ;  Green  v.  Cammell,  Laird  &  Co.,  Limited  (1913),  3  Argument 
K.!6.  665.  Further  evidence  of  a  state  of  facts  existing  at  the 
time  of  the  award  cannot  be  admitted  except  in  exceptional  cir- 
cumstances: see  Brown  v.  B.C.  Electric  Ry.  Co.  (1910),  15 
B.C.  350;  Shedden  v.  Patrick  and  the  Attorney-General 
(1869),  L.R.  1  H.L.  (Sc.)  470;  Nash  v.  Rochford  Rural 
Council  (1917),  1  KB.  384;  Marino  v.  Sproat  (1902),  9  B.C. 
335;  Young  v.  Kershaw;  Burton  v.  Kershaw  (1899),  81  L.T. 
531.  They  must  shew  (1)  they  had  used  due  diligence;  (2) 
that  the  evidence  was  not  obtained  owing  to  mistake,  surprise 
or  fraud;  and  (3)  such  evidence  must  be  conclusive. 

Goodstone,  in  reply:    The  seal  was  affixed  by  the  registrar 
and  not  by  the  judge. 

Cur.  adv.  vult. 

5th  November,  1918. 

Martin,  J. A. :  With  respect  to  the  objection  taken  to  the 
form  of  the  award  of  JTanuary  6th,  1915,  made  by  the  learned 
arbitrator  for  $97.50  as  being  a  lump  sum  instead  of  so  much 
per  week,  it  is  clear,  and  it  was  not  disputed  before  us,  that  mabtin, 
this  amount  is  simply  the  total  result  of  his  addition  of  several 
sums  computed  on  a  basis  of  an  allowance  of  12  weeks  at 
$8.12>^— $97.50,  up  to  November  16th,  1914,  from  August 
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24th,  when  coiiipensatioii  wotihl  begin  itmJer  the  Act  (on 
November  20lh  the  respondent  had  paid  into  Court  $97.50): 
and  1  entertain  no  doubt  about  the  propriety  of  dealing  with  the 
matter  as  was  done  by  him  in  such  circumstances.  He  had 
obviously,  ns  the  languagp  he  uses  in  his  award  shews,  no  inten- 
tion of  awardini^  a  lump  sum  as  such,  but  simply  announced 
tiic  result  of  so  much  arithmetic  up  to  a  certain  date,  based  upon 
a  snm  paid  into  Court  to  cover  so  many  weeks.  That  he  dii! 
not,  and  did  not  intend  to,  award  a  hinip  sum  is  "the  natural 
implication  of  his  adjudication."  as  Ijord  Shaw  puts  it  in 
Taylor  v,  London  and  North  Western  Railway  (1912),  A.C. 
242;  81  L..T.,  K.B.  541.  The  learned  arbitrator  clearly  took 
the  view  on  the  medical  evidence,  as  lie  was  entitled  to  (because 
he  is  "(he  soverei.cn  judge  of  fact,"  as  he  is  described  by  Lord 
Justice  Pbillimnre  in  the  instructive  case  of  Lcveringion  v.  .1. 
Dodman  &  Co.,  Limited  (1910),  1  K.B.  964;  85  L.J.,  K.B. 
S.32  at  p.  S35),  that  the  applicant  had  disentitled  himself  ro 
any  further  compensation  by  delilxsrately  neglecting  to  take  the 
exercises  prescribed  for  bim,  which  would  have  effected  a  cure 
"lon^"  before  the  date  of  the  award  (January  6th,  1915). 
Now,  if  there  is  a  cure  "l>eyond"  reasonable  probability  of 
"recurrence,"  the  arbitrator  can  award  nothing  beyond  the  date 
of  it,  because  "cure"  and  "incapacity"  cannot  co-exist,  and  the 
applicant  who  is  cured  and  the  applicant  who  refuses  to  be  cured 
are  on  the  same  legal  footing.  The  Leverington  case,  supra, 
lays  it  down  that  if  there  has  been  a  cure,  the  arbitrator  ranst 
not  even  make  a  suspensory  order  in  the  attempt  to  keep  the 
award  open.  But  if  any  objection  could  be  sustainable  in 
point  of  form,  then  I  adopt  the  language  of  Earl  Lorebum. 
L.C.  in  Taylor  v,  London  and  North  Western  Railway,  supra. 
at  p.  245  ((1912),  A.C): 

"It  seeing  hardly  worth  wliile  to  refer  this  case  back  to  the  County  Court 
judge  in  order  that  he  may  put  his  decision  in  a.  strict  form,  because  there 
is  no  doubt  about  the  substance  of  his  decision.  But  if  the  appellant 
desires  it  I  tlilnk  this  ought  to  be  done.  It  ought,  not,  however,  to  stfect 
the  costs,  being  merely  n  formal  point." 

It  was  decided  in  Mountain  v.  Parr  (1899),  1  Q,B.  805 ;  68 
L.J.,  Q.B.  447,  that  the  arbitrator  has  no  power  to  grant  a  new 
trial,  and  we  have  not  to  deal  with  an  application  to  review  the 
award   under  paragraph  9  of  the  lirst  schedule,  because  it  is 
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necessary  to  make  a  distinct  and  substantive  application  there- 
under, as  it  is  a  fresh  arbitration  proceeding  (Ruegg  on 
Employers'  Liability  and  Workmen's  Compensation,  8th  Ed., 
629;  Watts  v.  Logan  &  Hemingway  (1914),  7  B.W.C.C.  82), 
and  none  has  been  made,  nor  was  any  point  raised  on  that  clause 
below,  so  it  could  not  be  raised  before  us :  Ruegg,  supra,  660 ; 
Stevens  v.  Thame  &  Co..  (1916),  2  K.B.  69;  85  L.J.,  KB. 
841.  If  the  applicant  were  dissatisfied  with  the  action  of  the 
learned  arbitrator  in  the  case  at  bar,  he  should  have  asked  him 
to  submit  a  question  of  law  to  a  judge  of  the  Supreme  Court, 
for  there  is  no  appeal  on  fact:  Lee  v.  Crow's  Nest  (1906),  11 
B.C.  323;  Basanta  v.  Canadian  Pacific  By.  Co.  (1911), 
16  B.C.  304;  18  W.L.R.  353;  In  re  Lewis  and  Grand  Trunk 
Railway  Co.  (1913),  18  B.C.  329;  4  W.W.R.  1246;  25  W.L.R. 
118;  and  Cozoff  v.  Welch  (1914),  20  B.C.  552;  7  W.W.R. 
631 ;  29  W.L.R.  774.  It  should  be  noted  that  there  is  a  wider 
appeal  imder  the  English  amended  Act  than  there  is  here: 
Ruegg,  supra,  at  p.  657,  but  it  is  not  profitable  to  pursue  these 
questions  further,  because  it  is  probable  that  this  will  be  the 
last  case  in  this  Province  under  the  Act  owing  to  changes  in  the 
law. 

The  only  other  point  that  deserves  notice  is  the  contention 
that  the  award  can  be  opened  because  of  a  state  of  facts  which 
arose  after  the  adjudication.  What  the  appellant  relies  on  is 
the  discovery  of  fresh  evidence  by  a  doctor  on  November  24th, 
nearly  a  year  after  the  award,  as  the  result  of  an  X-ray  picture 
then  taken.  When  the  applicant  was  proving  his  case  before 
the  arbitrator  on  the  said  January  6th,  one  of  the  medical  wit- 
nesses stated  that  he  had  examined  him  on  September  30th, 
1914,  and  "exercise"  of  the  shoulder  was  "all  that  was  necessary 
to  effect  a  complete  recovery  in  a  few  weeks."  Another  said 
that  he  had  also  examined  him  on  the  same  day,  and  "I  saw 
applicant  subsequently  every  other  day  up  to  November  18th 
and  urged  him  always  to  exercise  his  shoulder ;  applicant  would 
have  been  well  long  ago  if  he  had  exercised  his  shoulder."  It 
is  not  stated  whether  X-ray  pictures  were  or  were  not  taken  on 
these  examinations,  but  if  not,  no  explanation  is  given  why  such 
an  ordinary  precaution  was  not  taken  advantage  of  so  as  to 
obtain  the  most  reliable  information.     In  any  event,  therefore, 
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it  cannot  be  said  that  reasonable  diligence  has  been  shewn  on  tlie 
part  of  the  applicant,  which  would  be  essential  in  an  effort  to 
open  up  the  award  just  as  it  would  be  in  an  ordinary  action: 
see  Manno  v.  Sprout  (lft02),  9  B.C.  335;  1  M.M.C.  481; 
"  Woodford  V.  Henderson  (1910),  15  B.C.  495;  15  W.L.R.  633; 
Brown  v.  B.C.  Electric  Ry.  Co.  (1910),  15  B.*C.  350;  14 
W.L.R.  459;  Young  v.  Kershaw  (1899),  81  L.T.  531;  and 
Nash  V.  Rochford  Urban  Council  (1916),  86  L.J.,  K.B.  370; 
(1917),  1  K.B.  384;  J.  A.  Mcllwee  &  Sons  v.  Foley  Brag. 
(1917),  24  B.C.  532;  (1918),  1  W.W.R.  222.  The  appellant 
relies  on  Bumand  v.  Wainwnght  (1850),  1  L.M.  &  P.  455 ;  19 
L.J.,  Q.B.  423,  which  was  the  strange  case  of  the  discovery  by 
the  defendant,  after  the  arbitration,  amonget  the  papers  of  the 
plaintiflf's  wife  after  she  had  left  him,  of  a  very  material  docu- 
ment which  the  defendant  had  never  seen  or  heard  of — so  the 
lack  of  reasonable  diligence  was  necessarily  excluded  and  the 
arbitrators  were  permitted  to  reopen  the  matter.  That  case 
was  followed  by  In  re  Keighley,  Maxsted  &  Co.  and  Durant  & 
Co.  (1892),  62  L.J.,  Q.B.  105;  (1893),  1  Q.B.  403,  wherein 
"further  material  evidence  [had]  since  been  discovered,"  410 — 
no  question  arose,  as  herein,  on  the  lack  of  reasonable  diligence, 
the  point  not  being  raised,  presumably  because  there  was  no  lack 
of  it.  Siprague  v.  Allen  and  Sons  (1899),  15  T.L.R.  150,  was 
a  case  of  clear  mistake  of  calculation,  and  the  point  of  due  dili- 
gence was  not  raised. 

But  it  was  raised  in  Eardley  v,  Otley  (1818),  2  Obit  42  (23 
R.B.  740)  on  a  rule  nisi  to  open  an  award  "on  an  alBdavit  that 
the  party  had  procured  new  evidence  since  the  reference,"  and 
his  counsel  asked  to  make  the  rule  absolute  because  "the  evi- 
dence was  not  discovered  till  after  the  award  was  made,"  but 
the  judges  refused  to  do  so,  saying : 

"Abbott,  J,:  Thst  is  not  sufficient)  jou  must  ihew  bf  affidavit  what  it 
was,  as  in  the  case  ot  a  new  trial  on  the  aame  ground,  that  there  was  aoiH 
surprise,  and  that  it  was  not  such  evidence  as  a  reasonable  man  migfat 
anticipate." 

"Bafle;,  J.:  That  is  not  sufilcient  The  affidavit  should  go  further,  and 
■hew  that  it  was  such  evidence  as  a  reasonable  diligence  oould  not  han 
obtained," 

This  salutary  rule  is  that  which  obtains  in  the  case  of 
ordinary  judgments,  and  there  is  no  suggestion  that  the  Court 
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should  be  more  lax  in  opening  up  awards  than  judgments: 
indeed  the  inference  is  all  the  other  way,  because,  as  Lord  Jus- 
tice Kay  says  in  In  re  Keighley,  Maxsted's  case,  supra,  414 
((1893),  IQ.B.): 

"The  Courts  have  always  been  exceedingly  cautious  in  dealing  with ' 
awards.  Prima  fade,  an  award  is  final  and  not  subject  to  appeal;  the 
arbitrator  is  chosen  by  the  parties  who  presumably  prefer  a  domestic  tri- 
bunal which  is  not  bound  rigidly  by  the  rules  of  evidence;  and  a  mistake 
of  law  or  fact  is  not,  per  se,  a  ground  for  sending  bade  the  award  of  such 
a  tribunal." 

In  the  same  case  Lord  Esher,  M.R.  says,  pp.  410-11,  that 
••'the  Court  might  (though,  of  course,  it  would  not  necessarily 
in  every  case)  remit  the  matter  for  reconsideration,"  and  in  the 
case  at  bar  I  am  of  the  opinion  that  in  the  proper  exercise  of 
our  discretion  we  ought  not  to  remit  it  on  the  ground  of  lack  of 
reasonable  diligence  alone  in  the  manner  already  indicated,  not 
taking  into  consideration  that  very  serious  statement  of  the 
plaintiffs  medical  witness,  already  quoted,  about  the  conse- 
quences of  his  neglect  to  exercise  his  shoulder. 

The  appeal,  therefore,  should  be  dismissed. 

Oalliheb,  J.A.  :  Upon  the  evidence  of  Doctors  English, 
Newcombe  and  Martin,  given  at  the  hearing  of  the  arbitration, 
it  would  appear  that  the  condition  which  later  developed  was 
due  to  the  neglect  of  the  applicant  to  follow  instructions. 

Under  such  circumstances  I  do  not  think  that  we  should 
interfere  with  the  decision  below. 

McPhiixips,  J.A. :  In  my  opinion  the  award  should  have 
been  set  aside,  with  great  respect  to  Mr.  Justice  Morbison,  who 
came  to  a  contrary  opinion.  The  award  of  MoInnes,  Co.  J. 
is  bad  on  its  face.  The  learned  arbitrator  under  the  Workmen's 
Compensation  Act  was  required  to  fix  the  amount  of  the  weekly  mcphillips, 
payment;  there  was  no  jurisdiction  to  fix  a  lump  sum  as  c<xn- 
pensation.  The  weekly  payment  being  fixed,  the  employer  or 
workman  may  then  apply,  imder  paragraph  9  of  Schedule  1  of 
the  Act,  for  a  review  that  it  be  ended,  diminished  or  increased, 
and  only  after  the  payment  for  not  less  than  six  months  could 
there  be,  on  the  application  of  the  employer,  an  order  made  for 
the  payment  of  a  lump  sum  (see  paragraph  10  of  Schedule  1  of 
the  Act).     The  policy  of  the  Act,  apparent  in  its  provisions,  is 
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to  preserve  to  the  applicant  compensation  if  necessary,  conse- 
quent upon  later  diBability  demonstrating  itself  and  possibly 
then  indi  SCO  vera  hie  injury,  as  it  would  appear  to  be  in  the 
present  case.  There  was  only  one  way  of  making  a  final  order, 
and  the  manner  adopted  by  the  learned  arbitrator  was  a  co'ir=c 
adopted  without  jurisdiction.  Nicholson  v.  Piper  (1907),  2o 
T.L.R.  620  (a  decision  under  the  Imperial  Act  of  1897,  similar 
in  terms  to  the  British  Columbia  Act)  is  not  decisive  of  the 
present  case.  There  a  final  order  was  made  under  para^aph 
12  of  the  English  Act,  the  same  as  paragraph  9  of  the  Britisli 
Columbia  Act,  It  is  in  truth  an  authority  in  favour  of  the 
appellant  in  this  appeal.     Lord  ITalsbury  there  said: 

"It  wa»,  moreover,  competent  for  the  appellant  to  appeal  againat  (be 
form  of  the  order  'that  the  agreement  be  tliia  da;  terminated,  and  that  the 
wecklj  paj'ments  ....  be  ended  accordingly.' " 

If  it  can  be  said  that  the  award  is  to  be  read  in  this  way, 
which  was  the  contention  at  this  bar  of  counsel  for  the  respond- 
ent, then  it  was  without  jurisdiction,  and  in  the  present  case 
we  have  tlie  appellant  appealing  from  the  form  of  the  award, 
and  he  is  not  in  the  difficulty  the  workman  was  in  that  case.  In 
my  opinion,  the  award  is  wrong  in  form,  and  prejudicial  to 
the  appellant,  and  if  not  set  aside  the  appellant  will  be  without 
further  remedy,  unless,  at  least,  suitio  expression  goes  from  this 
Court  that  the  appellant  is  not  concluded  and  may  still  proceed. 
The  whole  policy  of  the  Workmen's  Compensation  Act,  and  it 
is  clearly  expressed  in  the  statute  (First  Schedule,  Sec.  1,  Sub- 
wco.  (fe)),  is  that  there  shall  Ik'  a  weekly  payment  during  the 
incapacity,  with  this  provision  only:  "Provided  that  the  total 
amount  paid  as  compensation  for  injury  causing  such  total  or 
partial  incapacity  shall  not  exceed  the  sum  of  fifteen  hundred 
dollars."  There  is  no  method  of  bringing  the  compensation  to 
a  finality  save  in  accordance  with  the  provisions  of  the  Act,  and 
the  award  as  made  is  not  in  conformity  with  the  provisions  of 
the  Act  to  bring  about  finality,  and  it  would,  in  my  opinion,  be 
against  natural  justice  in  the  carrying  out  of  the  provisions  of 
the  statute  to  uphold  the  award  as  made,  with  all  respect  to 
contrary  opinion.  With  deference  to  the  argument  of  the 
learned  counsel  for  the  respondent,  I  do  not  read  Taylor  v.  Lon- 
don and  North  Western  Railway  (1912),  A.C,  242,  as  at  all 
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conclusive  against  the  respondent  in  the  present  appeal ;   rather  ^^^^^^ 

is  it  a  decision  in  favour  of  the  disposition  I  would  make  of  this  

appeal.      I  would  refer  to  the  speech  of  Lord  Atkinson,  and  par-  ^^^^ 

tieularly  to  the  form  of  the  order  at  p.  252,  and  I  would  refer  Nov.  5. 


to  what  Lord  Shaw  of  Dunfermline  said  at  pp.  252  and  253.     qobgni- 
Even  where  jurisdiction  existed,  as  in  the  Nicholson  v.  Piper       oiani 
case,  (1907),  A.C.  215,  ^*the  County  Court  judge  may  feel  bound     Welch 
to  end  the  payment,  not  for  ever,  but  for  a  time  ....      The 
simple  course  is,  according  to  my  view,  to  make  the  payment 
end  until  further  order." 

This  case  is  not  one  of  res  judicata,  as  in  Oreen  v.  Cammell, 
Laird  £  Co.,  Limited  (1913),  3  K.B,  665.  Here  there  is  an 
appeal  from  the  form  of  the  award. 

I  would,  therefore,  allow  the  appeal.  The  award  should  be 
set  aside  and' remitted  back  to  the  learned  arbitrator  to  pro-.MCPHiLLips, 
ceed  de  novo  imder  the  provisions  of  the  Workmen's  Compen-  ^'^' 
sation  Act.  The  Act,  although  now  repealed,  is  effective  still, 
and  its  provisions  may  be  invoked  to  assess  the  compensation  to 
which  the  appellant  may  be  held  to  be  entitled,  as  all  rights 
stand  preserved  existent  at  the  time  of  the  repeal.  It  is 
unnecessary  to  indicate  in  what  way  this  preservation  of  rights 
exists,  and  this  was  not  combatted  in  argument,  if  the  result 
of  the  appeal  was  that  the  award  should  be  set  aside  and 
remitted  back  for  reconsideration  to  the  learned  arbitrator. 

Ebebts,  J. a.  would  allow  the  appeal.  eberts,  j.a. 

The  Court  being  equally  divided,  the  appeal 

was  dismissed. 

Solicitor  for  appellant:   A,  I.  Ooodstone. 
Solicitors  for  respondent:   Bowser,  Reid,  Walllridge,  Doug- 
las &  Gibson, 
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W.  L.  MAC1)0N".\LD  &  COMPANY  v.  CASEIN. 
LIMITED. 

Conlract — Satet  agenoy — Breach  by  principal — Danuige* — Period  of  con- 
tract indefinite — Conatntciion — Reatonahle  time — Loat  of  profit*. 

*The  plaintiff  a  resident  at  Vancouver  and  the  defendant,  an  Enf1i»h 
manufacturing  company,  entered  into  an  arrangement  by  corresponii' 
Casein  ence  whereby  the  plaintiff  was  to  be  the  sole  agent  of  the  defendant 

Ltd.  for  the  sale  of  its  goods  in  the  four  Western  Canadian  Prorinces.     A 

letter  from  the  defendant  setting  out  proposed  terms  of  agreement 
after  stating  the  percentage  allowed  on  sales  was  followed  by  tbc 
words  "thia  offer  to  be  firm  for  one  year."  The  letter  then  continued 
with  advice  as  to  development  of  sales  and  wound  up  with  the 
words,  "we  are  willing  to  give  you  the  agency  as  long  as  yon  like  on 
a  small  minimum  turnover."  There  was  nothing  elsewhere  in  th* 
correspondence  fixing  any  definite  time  during  which  the  contract  wu 
to  continue.  The  plaintiff  accepted  the  offer  and  devoted  his  tioK 
and  attention  in  developing  the  agency  and  incurred  considerable 
expenditure  in  advertiBing.  The  defendant  Company  repudiated  the 
contract  about  four  months  later.  In  an  action  for  damagM  it  vm 
held  by  the  trial  judge  that  it  was  not  the  iutontion  of  the  partiei  to 
limit  the  contract  to  one  year  and  as  no  time  was  stated  a  reasonable 
time  should  be  allowed  for  the  performance  of  the  oontract  which  he 
Hied  at  two  years,  allowing  the  plaintiff  the  profits  he  reasonably  would 
have  made  during  that  period. 

Held,  on  appeal,  per  Mabtin,  Qaujher  and  Ee^rra,  JJA.  that  the  learned 
trial  judge  had  reached  a  right  eoncluaion  and  the  appeal  should  be 
dismissed. 

Per  MACOOriAU),  C.J.A.  and  McPnnxrpa,  J.A. :  That  the  plaintiff's  danutg» 
should  be  reduced  to  the  sum  allowed  for  one  year. 

Appeal  by  defendant  from  the  decision  of  Macdonald,  J. 
of  the  25th  of  February,  1918,  in  an  action  for  specific  per- 
formance of  a  contract  contained  in  correspondence  between 
the  parties   whereby  the  plaintiff  was  appointed  by  the  defend- 

o.  ,        .  ant  its  sole  a^ent  for  the  four  Western  Provinces  for  the  sale  of 
Statement  ~  ,         ,        ,  ,  „n  i,   <■ 

a  nerve  tonic  patented  under  the  name  of     Sanagen,     for  an 

injunction,  and  for  damages.  The  defendant  Company,  which 
manufactured  the  article  in  England,  entered  into  correspon- 
dence with  the  plaintiff  at  Vancouver,  with  a  view  to  his  becom- 
ing their  sole  agent  in  the  Western  Provinces,  and  on  the  17th 
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1918 
Nov.  5. 


Casein, 
•  Ltd. 


of  April,  1916,  the  defendant  wrote  stating  certain  terms  on  ^^^^^^"^ 
sales  and  stating,  "this  oflFer  to  be  firm  for  one  year."  The 
letter  then  continued,  and  wound  up  with  the  words,  "we  are 
willing  to  give  you  the  agency  as  long  as  you  like  on  a  small 
minimum  turnover,  say  $5,000  after  first  year."  The  terms  of  ^  j^ 
this  letter  were  accepted  by  the  plaintiff,  and  he  immediately  Macdoxald 
devoted  the  greater  portion  of  his  time  and  energy  in  promoting  *  ^''* 
the  sale  of  "Sanagen,"  and  incurred  considerable  expense  in 
advertising.  Some  time  later  the  defendant  Company  entered 
into  negotiations  with  a  firm  in  Toronto  named  "Harold  F. 
Ritchie  &  Co.,"  and  subsequently  appointed  said  firm  its  sole 
agents  for  the  whole  Dominion  for  the  sale  of  "Sanagen,"  and 
on  the  29th  of  July,  1916,  by  letter,  advised  the  plaintiff  that 
the  contract  entered  into  with  him  was  cancelled  owing  to  the 
advantageous  terms  it  was  able  to  make  with  Ritchie  &  Co. 
Upon  the  issue  of  the  writ  an  interim  injunction  was  granted 
at  the  instance  of  the  plaintiff,  and  on  motion  to  dismiss  the 
interim  injunction,  an  order  was  made  by  Hunteb,  C.J.B.C, 
on  the  7th  of  December,  1917,  continuing  the  injunction  in  so 
far  as  it  applied  to  British  Columbia.  On  appeal  to  the  Court 
of  Appeal  the  injunction  was  dissolved  (see  (1917),  24  B.C. 
218).  The  letters  upon  which  the  contract  is  based  are  suffi- 
ciently set  out  in  the  reasons  for  judgment.  The  learned  trial 
judge  gave  judgment  for  the  plaintiff,  allowing  damages  on 
a  basis  of  two  years'  profits,  fixing  the  profits  for  the  first  year 
at  $2,809.90,  and  for  the  second  year  at  $4,167.50.  The 
defendant  Company  appealed. 

The  appeal  was  argued  at  Victoria  on  the  6th  and  7th  of 
June,  1918,  before  Macdonald,  C.J.A.,  Martin,  Gallihee, 
McPhillips  and  Eberts,  JJ.A. 


Statement 


Armour,  for  appellant:  On  the  appeal  from  the  order  grant- 
ing an  injunction  it  was  intimated  the  remedy  in  this  case  was 
in  damages  only.  The  learned  trial  judge  gave  judgment  for 
$6,977.40,  basing  the  amount  on  the  profits  that  would  in  the 
ordinary  course  have  been  obtained  on  a  two-year  contract.  The 
only  question  in  dispute  is  as  to  how  long  the  contract  should 
run.  We  say  there  was  a  contract  for  one  year  only  and  tho 
learned  judge  was  wrong  in  allowing  for  two  years.      On  the 
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couBT  OF    question  of  the  amount  allowed  for  profits  three  things  have  to  be 

considered :  (1)  That  he  was  starting  out  on  a  new  line  of  busi- 

l*"8       ness;    (2)  the  state  of  affairs  at  the  time;  and  (3)  the  embargo. 
Noff.  6.      On  the  question  of  damages  see  Lais}dey  v,  Goold  Bicycle  Co. 
:^        (1903),  0  O.L.R.  319;    Rhodes  v.  Forwood  (1876),  1  App. 
Macdonaij)  Cas.  256. 

u.  '  Mayers,  for  respondent;-  The  reference  to  one  year  in  the 

Casch,  offer  hy  the  defendant  only  applies  to  one  term  of  the  contract, 
i.e.,  in  rt'lalion  to  the  period  in  which  the  business  is  being 
worked  up.  The  offer,  road  as  a  whole,  means  a  continual 
agency.  It  is  a  contract  for  life.  Macdonald  could  overcome 
the  embargo.  He  only  had  to  order  eight  tons  to  make  hi: 
Argument  profit  for  the  second  year.  Both  parties  construed  the  contract 
as  a  continual  one:  see  Pollock  on  Contracts,  8th  Ed.,  477. 
On  the  question  of  damages  see  ^yitson  v.  Xorihainplon  and 
Banbury  Junction  Railway  Co.  (1874),  9  Chy.  App.  279  at  p. 
284;  Chaplin  v.  Bids  (1911),  2  K.B.  786.  On  the  question 
of  liability  for  damage:?  see  Ogdens,  Limited  v.  Xelson  (1905), 
A.C  lOy.  The  difficulty  of  assessing  damages  will  not  deprive 
the  plaintiff  of  his  rights:  see  Chaplin  v.  Hicks,  supra,  at  p. 
799. 

Armour,  in  reply. 

Cur.  adv.  vuU. 

6th  November,  IQIS. 
Macdonald,  C.J.A.  :    The  only  questions  in  dispute  are  the 
duration  of  the  agreement  in  question,  and  damages  for  the 
breach  thereof,  the  contract  and  the  breach  thereof  by  defend- 
ant being  admitted. 

The  defendant's  offer,  as  set  forth  in  a  letter,  was  accepted 
MACDONALD,  simpliciter  by  the  plaintiff.  Defendant's  counsel  contended 
^'■*"  that  it  was  an  agreement  of  one  year's  duration  only,  and  sub- 
mitted that  the  damages  should  be  assessed  on  that  basis.  The 
plaintiff's  counsel  contended  that  the  agreement  was  for  more 
than  one  year,  namely,  for  as  long  a  period  as  plaintiff  was 
pleased  to  continue  it.  The  said  letter,  and  the  other  corres- 
pondence between  the  parties,  indicate  clearly  enough  that  the 
relationship  to  be  established  between  them  should  cover  a 
longer  period  than  a  year.  It  was  recognized  that  the  first  year 
would  be  one  of  organization  and  would  be  productive  of  little 
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profit  to  either  party.  In  the  body  of  the  letter  appear  these 
words:  **This  oifer  to  be  firm  for  one  year."  It  was  argued 
that  this  had  reference  onlv  to  an  item  of  the  commission  to  be 
paid.  It  is  not  clear  what  was  meant,  but  at  any  rate  the 
defendant,  at  the  end  of  the  letter,  said  this : 

'*We  are  willing  to  give  you  the  agency  aa  long  as  you  like  on  a  small 
minimum  turnover,  say  $5,000  after  the  first  year." 

Xow,  while  it  would  appear  that  the  arrangement  was 
intended  to  be  of  a  lasting,  but  not  altogether  a  definite  char- 
acter, yet  the  agreement  fixed  the  terms  for  the  first  year  at 
Uast.  If  the  interpretation  put  by  plaintiil's  counsel  upon  the 
words  "this  oflFer  to  be  firm  for  one  year"  be  adopted  as  apply- 
ing to  one  of  the  items  of  commission  or  profit,  the  result  is 
that  the  profits  in  subsequent  years  are  reduced  by  the  amount 
of  that  item,  or  remain  to  be  adjusted  at  the  beginning  of  the 
«uccf  eding  year.  Assuming  the  forme  r,  the  words  above  set 
out  would  not  affect  the  stability  of  the  contract;  but  then  the 
other  words  at  the  end  of  the  letter  above  set  out  may  mean 
this,  that  "this  contract  is  for  a  year,  but  we  are  willing  that  it 
should  then  be  renew^ed." 

I  am  not  without  doubt,  but  as  I  am,  with  respect,  unable 
to  agree  with  the  learned  trial  judge  in  his  view  of  the  con- 
struction of  the  contract  as  to  duration,  I  must  decide  the  point 
without  leaning  on  the  judgment  below.  I  think  the  contract 
was  one  for  a  year  certain.  Both  parties  doubtless  expected  that 
it  would  be  continued,  but  they  failed  to  fix  any  but  one  period 
and  must  abide  by  the  writing.  I  would  therefore  reduce  the 
plaintiff's  damages  to  the  sum  allowed  below  for  one  year ;  and 
allow  the  appeal  as  to  the  damages  assessed  for  the  subsequent 
period. 


COUBT  OF 
APPEAL 


1918 

Nov,  6. 


W.L. 

Macdonald 

&Co. 

17. 

CASEiy, 
Ltd. 


MACDONALD, 
C.J.A. 


Maktin,  J.A.  :  I  find  myself  quite  unable  to  say  that  the 
learned  judge  below  has  not  reached  the  right  conclusion ;  and, 
therefore,  the  appeal  should  be  dismissed. 


MARTIN, 
J.A. 


Gallxher,  J.A. :  Considerable  difficulty  is  occasioned  by  the 
wording  of  the  letter  of  the  l7th  of  April,  1916,  from  the 
defendant  to  the  plaintiff,  as  to  the  construction  of  the  contract 
entered  into  between  the  parties.  Mr.  Armour,  of  counsel  for 
the  appellant,  contends  that  the  contract  was  for  a  fixed  terra  of 
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oocrr  OP    oj,p  year,  and  doea  not  object  to  the  amount,  $2,809.90,  allowed 

for  that  year,  but  aa  to  the  second  year  allowed  for  by  the  trial 

1818        judge,  it  is  objected,  first,  that  the  contract  being  for  a  year 

Xov.s.      certain,   no  damages  can   be  given   beyond  that  period;    and 

y.  j^       secondly,  that  if  it  is  not  a  contract  for  a  year  certain,  the 

Macdonau)  damages  for  the  second  year  arc  excessive.      Mr,  Armour  relies 

p^  '       on  the  words,  "this  offer  to  be  firm  for  one  year,"  as  fixing  the 

Casrut,     time  limit  of  the  contract.      Mr.  Mat/era,  of  counsel  for  the 

resi)ondent,  cnntends,  and  I  agree  with  his  contention,  that  these 

words  refer  only  to  the  period  during  which  a  bonus  on  Sanagen 

sold  would  Ih'  given.      The  paragraph  in  which  the  referenw 

occurs  is  as  follows: 

"Now  wliat  we  will  do  in  four  case,  and  it  is  a  more  liberal  proposilion 
than  we  have  ever  made,  is  this — at  the  end  of  every  six  months  we  vill 
Sgare  up  what  your  orders  have  been  and  we  will  give  jou  in  Sanson  u 
amount  e^jtiivnlent  to  25%  on  your  turnover.  The  Sanagen  being  lit^urcd 
on  our  wliolesikle  prices  in  this  country,  which  is  33.1/3%  and  15%  from 
the  following  prices: — 

"2  ox.  tinx,  ISa.;  *  oz.  tins,  £1  lOs.;  8  oz.  tint,  £2  14b.;  1  lb.  tins, 
£4  ISs.  This  offer  to  be  firm  for  one  year.  You  can  rest  assured  that  wt 
will  atwHyx  Irvat  you  with  fairness  and  liberality.  Now  with  these  various 
diecounta  given  you  from  the  retail  prices,  namely,  33.1/3%;  20%  ind 
20%,  and  a  further  25%  bonus  in  Sanagen  as  indicated  above,  our  praGt« 
will  be  cut  out  entirely  ao  that  we  will  be  making  nothing  on  the  proposi- 
tion for  the  tlrst  year,  and  we  are  drmly  of  opinion  that  it  you  handle  thji 
matter  right,  you  will  be  able  to  come  out  of  it  witli  a  profit." 

There  is  nothing  elsewhere  in  the  coreapondence  which  fixes 
QAUJBBx,  gjjy  definite  time  during  which  the  contract  ia  to  continue,  and 
in  such  case  the  Courts  will,  where  a  contract  has  been  acted 
upon,  fix  a  reasonable  time.  To  ascertain  what  is  a  reasonable 
time,  we  must  look  at  the  whole  correspondence,  the  nature  of 
the  business  to  be  carried  on,  the  methods  that  had  to  be  adopteil 
to  insure  snctress,  the  time  necessarily  occupied  before  these 
efforts  would  bear  fruit,  and  the  candid  admission  by  both  par 
ties  that  neither  party  expected  to  make  any  reasonable  profit 
oul  of  the  iransaction  for  at  least  a  year.  In  doing  so,  I  have 
no  hesitatiou  in  concluding  that  the  parties  had  in  contempla- 
tion a  relationship  extending  beyond  a  year,  and  I  think  ihc 
leanied  trial  judge  was  well  within  the  limit  in  fixing  a  reason- 
able time  at  Iwo  years.  Mr.  Annour  further  contended  that  even 
had  the  conlract  not  been  broken  the  respondent  could  not  have 
obtained  supplies  by  reason  of  the  embargo  placed  on  exports- 
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tion  by  the  Imperial  authorities,  and  therefore  no  damages 
could  be  awarded,  but  the- respondent  has  adduced  evidence  to 
shew  that  it  had  made  financial  Arrangements  and  could  and        ^^^^ 
would  have  ordered  sufiicient  supplies  to  carry  them  over  a      Nov.  6. 
period  of  years  before  the  embargo  took  eflFect,  and  the  learned       ^y  ^ 
trial  judge  has  given  effect  to  this.      I  do  not  disagree  with  his   Macdoxald 
view.      In  the  view  I  take  of  the  contract  it  does  not  become  ^^ 

necessary  to  deal  with  the  effect  of  the  postscript  to  the  letter,  Casein, 
"We  are  willing  to  give  you  the  agency  as  long  as  you  like  on  a 
small  minimum  turnover,  say  $5,000  after  first  year,"  as 
plaintiff  has  accepted  the  verdict  below  and  has  not  cross- 
appealed.  It  is,  however,  another  indication  at  least  that  the  Qatxthik, 
parties  had  not  in  contemplation  a  contract  for  one  year  only. 
As  to  the  damages  awarded  for  the  second  year,  I  am  not  pre- 
pared to  say,  after  reading  the  evidence,  that  the  learned  trial 
judge  was  wrong  in  the  amount  awarded. 

The  appeal  should  be  dismissed. 

McPhilmps,  J.  a.  :  In  my  opinion  the  contract  for  considera- 
tion on  this  appeal  was  really  one,  in  its  nature,  that  of  a  com- 
mission agency,  although  the  respondent  did  buy  the  goods  at  a 
certain  price,  but  the  appellant  fixed  the  sale  price  and  the 
ix^spondent  received  a  bonus  on  sales,  payable  in  goods.  The 
negotiations  shew  that  the  respondent  was  contending  for  more 
than  was  finally  agreed  to,  i.e.,  an  employment  for  life  or  for 
some  lengthened  period  to  sell  the  goods.  At  best  the  agency 
was  "to  be  firm  for  one  year."  It  will  be  seen  what  the  appel- 
lant really  proposed,  and  this  only  can  be  deemed  to  be  the  con-  ^c"^J^^^> 
tract,  which  was  in  alliance  with  its  custom  outside  of  England, 
and  the  contract  in  the  present  case  was  of  like  nature,  viz, :  "on 
a  basis  of  commission  or  price  allowance  on  turnover  t'  at  may 
be  spent  for  advertising."  The  respondent's  desire  was  referred 
to  by  the  appellant  in  these  words:  "What  you  [respondent] 
suggest  is  practically  starting  a  branch  house."  The  only  con- 
tract which  may  be  said  to  be  certain  and  which  the  Court  can 
act  upon,  as  it  appears  to  me,  is  as  set  forth  in  the  following 
excerpt  from  the  letter  above  referred  to:  [already  set  out  in 
the  judgment  of  Galliher,  J. A.]. 

Joynson  v.  Hunt  &  Son  (1905),  93  LT.  470  is  not  exactly 
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"*FP«  °'    ''^  point  in  this  case,  ^et  it  is  instructive  upon  the  point  of  a 

commission  agency.     Mathrw,  L.J,,  in  that  case,  said  at  p.  471 : 

"When  a   person   !■  engaged   to  sell   gooda   on   commission   it   is   indis- 
Nov.  6.       penuble  that  goods  ihould  be  sold   in  order  to  provide  the  fund   ont  of 
which  commission  is  paid." 

Hacdonald  ■'^^'^  ^^  '^^  present  case  it  was  an  admitted  fact  tfaat  after 
ft  Co.  February,  1917,  there  was  an  Imperial  embargo  which  pre- 
vented the  export  of  the  goods  from  England,  that  is,  withiu  a 
year  from  the  entry  into  the  cSntract  the  goods  were  not  capable 
of  being  exported  to  further  continue  the  contract  even  were  ii 
to  be  hehl  that  the  contract  was  for  longer  than  one  year. 
There  is  some  eviileuee  that  if  the  contract  had  not  been  claimed 
to  be  hut  for  one  year  only,  as  set  forth  in  the  tetter  of  the 
appellant  of  July  39th,  1!)lfi,  the  respondent  would  have 
stocked  up  and  would  not  ha\o  been  affected  by  the  embargo, 
but  as  to  this  I  cannot  jiersnade  myself  that  it  would  have  beeu 
the  case.  It  is  merely  conjeelural,  and  the  Court  would  not  ln' 
entitled  to  so  hold.  The  letter  which  in  plain  terms  indicale- 
the  position  the  appellant  took  in  reference  to  the  contract,  ami 
which  advised  the  respondent  that  the  a|»pellant  would  consider 
it  at  an  end  at  the  end  of  the  year,  was  in  the  following  terma : 

"We  have  just  cnbled  you  as  follows:  'Please  cancel  suggestion  in  our 
letter  June  30tli  rrgarding  Eaatern  trip,      ^^'riting  you  (ully.' 

"We  lisd  cuir  annual  meeting  yesterday  and  in  tliscussinK  the  lunlter 
r  chnirninn  reK)"''l>i>R  our  policy  in  Canada  and  certain  information 
'■that  ive  hove  just  received  in  regard  to  tlie  movements  of  certain  competi 
tore,  of  ours,  we  have  decided  that  ive  have  got  to  move  at  once  in  a  lai^ 
way  or  we  shall  be  left.  We  have  an  opportunity  of  placing  this  whole 
agency  » jth  certain  guarantees  that  arc  so  advantageous  to  us  that  «c 
cannot  ignore  it.  and  while  we  are  committed  to  you  as  to  Brit  ish 
Columbia  for  one  year  from  March  28th,  1916,  yet  we  want  to  be  perfectly 
fair  and  straightforward  as  far  as  you  are  concerned  and  it  occurred  to  us 
tliat  possibly  you  will  be  willing  to  relinquish  this  agency,  which  is  tied 
up  for  a  year  as  to  British  Cohinibia  and  take  a  commission  on  all  the 
Sanagcn  sold  by  us  in  that  territory  for  say  two  years.  You  would  be 
reimlmMed  for  expenses  you  have  had  up  to  the  time  of  relinquiahing  this 
agency.  We  believe  that  our  turnover  will  be  increased  sufficiently  in  thi» 
time  BO  that  you  would  in  the  end  be  better  olT  than  undertaking  to  ftnancp 
it  yourself.  In  all  probability  you  c.tn  make  arrangements  whereby  if  yoii 
like,  you  can  still  take  orders  for  Sanagen  on  behalf  of  the  parties  to  nhom 
we  pi-opose  giving  this  agency.  We  lliink  they  will  be  quite  agreeable  to 
this,  based  on  a  certain  amount  of  turnover  and  you  can  probably  make 
such  an  arrangement  running  for  a  terni  of  years,  and  tliey  or  ive  have  in' 
disposition  to  enilMirriiss  you  in  iiny  way  or  cause  you  any  hardship. 


norBlLLtPB, , 
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On  the  other  hand,  if  you  allow  the  agency  to  lapse  automatically  at  the 
end  of  a  year  we  doubt  very  much  if  it  would  be  anything  like  the  advan- 
tage to  you  that  it  would  be  to  relinquish  it  on  the  terms  suggested,  which 
are  without  prejudice.  We  have  been  expecting  to  have  your  reply  to  our 
letter  of  June  30th  earlier  than  this  but  as  this  has  not  been  received,  we 
do  not  suppose  that  you  have  favourably  considered  the  suggestion,  and  for 
this  reason  we  cabled  you  cancelling  the  proposal. 

'T.8. — Mr.  Carpenter  had  to  leave  the  office  before  reading  or  signing' 
this  letter." 

After  the  receipt  by  the  respondent  of  this  letter  a  great  deal 
of  correspondence  took  place  and  business  went  on.  Orders  for 
goods  were  filled  and  sales  made,  the  respondent  protesting  as 
to  the  termination  of  the  contract,  the  appellant  making  itself 
plain,  though,  as  to  its  position,  and  on  the  21st  of  October, 
1916,  in  a  letter  to  the  respondent  is  found  the  following  state- 
ment: 

''Regarding  the  agency  to  Ritchie  &  Co.,  this  matter  would  not  have 
come  up  if  you  had  been  in  financial  position  to  have  swung  the  matter  for 
the  whole  of  Canada,  but  our  directors  did  not  feel,  on  the  information 
that  we  had,  that  they  could  back  your  proposition.  We  have  not  a 
word  of  fault  to  find  with  you.  On  the  other  hand,  we  have  nothing  but 
praise  for  what  you  have  done  and  we  are  in  hopes  that  you  can  come 
to  .some  sort  of  terms  with  Ritchie  and  if  you  can  do  that,  the  writer 
thinks  that  our  directors  would  be  inclined  to  pay  you  a  retainer  or  a 
certain  amount  of  commission  over  and  above  the  commission  that  you 
might  arrange  with  Ritchie.  We  may  tell  you  that  Mr.  Ritchie  put 
forward  a  thoroughly  business  proposition,  based  on  a  large  guaranteed 
turnover  and  short  credit  and  personal  guarantees.  They  are  very  strong 
financially  and  very  highly  spoken  of  by  a  large  number  of  responsible 
houses  and  banks." 

And  in  a  letter  of  November  8th,  1916,  from  the  appellant 
to  the  i-espondent,  we  find  the  following  statement : 

"Regarding  your  agency  terms,  we  are  not  in  position  to  recede  from 
what  we  have  previously  stated.  You  ask  us  to  put  up  25%  for  5  years. 
We  think  that  this  is  a  pretty  heavy  tax — in  fact  it  would  mbre  than 
wipe  out  all  of  our  profit.  Mr.  Ritchie  is  quite  willing  that  you  should 
hold  the  agency  for  [British]  Columbia  and  no  doubt  would  be  willing  to 
arrange  with  you  for  other  territory  if  you  would  communicate  with  him 
regarding  it.  We  note  your  estimate  of  the  amount  of  sales  for  the  next 
three  years  for  your  territory  but  we  shall  be  greatly  surprised  if  they 
reach  anything  like  this  amount.  It  strikes  us  that  the  amount  is  a  bit 
wild  and  certainly  the  directors  of  this  company  would  not  consider  it  for 
a  moment.  We  tell  you  without  prejudice,  that  we  have  not  and  do  not 
acknowledge  any  liability  beyond  the  limited  time  for  which  the  agency 
was  arranged,  as  stated  in  our  previous  letter  to  you  and  which  we  shall 
be  obliged  to  terminate  at  that  time  unless  you  can  make  some  arrangement 
with  Mr.  Ritchie,  yet  we  shall  be  disappointed  unless  you  are  able  to 
make  some  amicable  arrangement." 
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To  iiiiliciito  llie  relationship  and  terms  upon  which  the  pa> 
ties  to  thi'  action  were,  it  is  perhaps  useful,  and  in  some  way 
helpful,  to  note  the  letter  last  appearing  in  the  case,  of  the  10th 
Nov. 5.      ^f  Xovemhcr,  lOlfS,  from  the  respondent  to  the  appellant: 

iali  to  call  your  attention  to  h  very  important  mfttter  pertaining  to 
interests  in  Gftnada,  and  that  is  the  price  protection  of 
Snnagen.  In  doing  bo  I  do  not  want  you  to  misunderetanil  the  notice 
ivhich  prompts  me  to  write  you  in  this  connection  and  the  reason  1  mention 
this  is  because  I  feared  that  under  present  clrcumslancei  in  regard  to 
agency  you  miglit  possibly  feel  inclined  to  tiie  thought  that  I  am  finding 
fault  with  Mr.  Ritchie  but  I  nsaure  you  I  have  no  desire  to  do  anything 
of  the  kind.  Notwithstanding  the  fact  that  being  asked  to  relinquish  the 
agency  for  Sknagen  in  the  four  Western  Canadian  Provinoes  was,  to  nj 
the  least  a  big  disappointment  to  me,  still  1  have  nothing  but  the  hightst 
respect  and  kindly  feelings  for  your  company  and  your  future  business. 
I  believe  that  you  liavc  in  Sanagen  absolutely  one  of  the  biggest  things 
on  the  market,  and  even  though  I  may  not  t>e  in  any  wny  identified  with 
the  handling  of  same,  my  only  desire  liTtliat  your  Ctuiadian  business  may 
develop  into  something  greater  than  our  highest  anticipations  at  the  presnt 
time,  and. with  this  object  in  view  one  of  the  moat  important  features  in 
my  mind  that  should  lie  safeguarded  from  the  beginning  is  the  price  pro- 
tection. 

"As  already  stated,  I  liave  no  desire  whatever  to  find  any  fault  with 
Mr.  Ritchie  one  way  or  the  other,  but  a  numlior  of  leading  chemists  here 
advised  me  that  his  method  of  doing  business  is  such  that  the  retail  prire 
is  never  protected  on  any  of  the  lines  he  iiandlea,  and  for  the  reasont 
mentioned,  I  thought  the  information  sufficiently  important  to  give  to  you 
for  whatever  it  may  be  worth.  Eno's  Fruit  Salt  is  one  of  his  lines  on 
which  the  price  is  being  badly  cut.  Another  splendid  line  which  he  h»a 
just  recently  placed  on  the  market  here  is  the  British  Lysol  manufnrtur«d 
by  Messrs.  Ffcers,  England,  and  although  it  has  only  been  on  the  msrkel 
liere  during  the  past  two  or  tlirt*  weeks  the  price  is  cut  by  dealers  every- 
where. These  are  lines  which  are  practically  witliout  competition,  the 
same  an  Sanagen,  which  makes  it  all  the  easier  to  protect  the  price,  to  s»y 
nothing  .of  the  importance  of  doing  so,  as  there  is  nothing  that  will  kill 
the  sale  of  any  product  quicker  than  cutting  the  price.  Therefore,  if  you 
nave  not  had  this  point  dcHiiitely  decided  with  Mr.  Ritchie,  it  would 
certainly  be  greatly  to  your  ndvantage  to  do  so  without  delay.  I  greativ 
appreciate  your  remarks  contained  in  your  letter  of  Oct.  2Ist  in  reference 
to  the  work  I  diit  and  how  tlie  advertising  that  I  was  doing  appealed  to 
you,  I  have  also  received  many  evidences  from  merchants  and  others  of 
how  my  advertising  was  reaching  the  people,  in  which  I  have  special 
pleasure  because  of  the  fnct  tlint  I  compiled  same  personally.  My  idcA 
of  advertising  prncticnlty  any  product  is  not  to  make  your  advertisements 
lengthy  but  just  have  one  or  two  good  soun<l  arguments  to  l>e  put  up  in 
such  a  convincing  way  that  tliey  remain  in  the  minds  of  the  people. 
Rt^rding  tlie  last  paragraph  of  your  letter,  I  would  be  pleased  at  any 
tinie  to  consider  any  proposition  you  may  have  to  offer." 
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I  have  thought  it  well  to  call  attention  to  this  letter  to  indi- 
cate that  there  is  nothing  which  imports  that  it  is  a  case  for  the 
imposition  of  exemplary  damages,  were  I  wrong  in  my 
opinion,  and  the  case  should  be  one  of  repudiation  of  a  contract 
of  employment  which  extended  beyond  the  period  of  one  year. 
In  any  case  the  damages  are  to  be  "in  the  nature  of  compensa- 
tion, not  punishment"  (see  Lord  Atkinson  in  Addis  v.  Gramo- 
phone Co,  (1909),  78  L.J.,  KB.  1122  at  p.  1126). 

The  learned  counsel  for  the  appellant  placed  great  reliance 
upon  the  case  of  Ehodes  v.  Fonvood  (1876),  47  L.J.,  Ex,  396, 
which  I  think  is  very  much  in  point.  In  that  case  there  was  a 
provision  relative  to  the  termination  of  it,  yet  it  was  "for  the 
term  of  seven  years."  The  colliery  was  sold,  and  the  coal 
agreed  to  be  supplied  could  not  be  supplied  by  the  colliery 
owner  to  the  broker.  The  action  was  for  breach  of  the  agree- 
ment. It  was  by  the  House  of  Lords  held  that  the  action  was 
not  maintainable.  The  case,  upon  the  facts,  has  some  features 
similar  to  the  present  case.  The  Lord  Chancellor,  at  p.  398, 
referring  to  the  agreement  there  under  consideration,  said : 

"The  employment  commences  upon  tlmt  footing,  and  the  case  finds  clearly 
that  the  respondents  were  at  a  considerable  expense  in  bringing  the  coal 
into  the  Liverpool  market,  and  before  the  notice  to  purchasers.  As  a 
matter  of  course,  that  expense  would  naturally  be  incurred  to  a  greater 
extent  in  the  earlier  part  of  the  term  of  seven  years  than  in  the  later 
part.  The  employment  therefore  during  the  earlier  part  of  seven  years 
would  naturally  be  expected  to  be  less  remunerative  than  during  the  later 
part  of  that  period.  The  employment  went  on  for  about  three  years  and 
a  half.  At  the  end  of  that  time  the  appellant  sold  his  colliery,  and  there- 
fore of  necessity  no  more  coal  could  come  to  the  Liverpool  market  with 
regard  to  which  he  would  be  the  principal  and  the  respondents  his  agents. 
That  of  course  was  a  very  considerable  hardship  upon  the  respondents,  for 
the  reason  I  have  mentioned.  The  expense  which  would  fall  most  heavily 
upon  them  would  be  the  expense  in  the  earlier  part  of  the  employment,  and 
they  were  deprived  of  the  commission  which  they  might  have  earned  during 
the  later  years,  which  would  have  been  the  most  productive  part  of  their 
employment.  But  although  that  is  a  hardship  upon  them  which  naturally 
one  would  regret  to  see  occur,  still  the  question  remains  what  was  the 
contract  entered  into  between  the  parties,  and  has  there  been  in  what 
has  been  done  any  violation  of  that  contract?" 

In  the  case  before  us,  the  respondent  evidently  went  on  the 
assumption  that  the  agency  would  cease  in  March,  1917, 
although,  of  course,  protesting  more  or  less,  and  we  have  the 
letter  of  September  25th,  1916,  from  the  respondent  to  the 
appellant,  in  the  following  terms : 
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Macdokald 

ft  Co. 


ouBT  OP  "Private  A^D  Coxfibestiai.. 

AP^Ai,  ..J  undereUiid  that  Hnrold  F.  Ritchie  of  Toronto  ia  the  party  to  whom 

J,    _  you   have  dMiidei)   to  ftive  the   Caiiiidian   agency   for   Snnagen.   and    I   am 

enelosinK  a  uouple  of  copies  of  advert  I sementB  of  Dr.  CasBeH'B  Tabl^ie 
wliich  iH  bein);  mivertitwd  very  pxteimively  througliout  Canada  by  his  firm 
which  may  or  may  not  be  of  interest  t^}  you.  The  thought  that  auggestx 
itself,  however,  is  the  fact  that  Dr,  Caasell's  Tableti  alBO  being  &  neirve 
my  one  hrni  advertise  two  different  producti< 
reBHonnble  to  say  that  they  cannot  do  juattce 
to  eitlier.  Ah  mentioned  in  a  previous  letter,  it  is  the  object  generally 
iimong  large  flrmn  to  control  all  the  agencies  they  can,  which  is  fine  business 
for  them,  but  bo  far  aa  the  individual  mnnufaciurers  are  concerned  I  am 
fully  convinced  that  far  better  re»u1ta  lire  obtained  without  exception. 
when  a  Arm  concentrntes  tlieir  elfortH  oii  one  particular  line  without  any 
other  irons  in  the  fire,  particularly  when  there  are  two  or  more  lines 
used  for  Ihe  same  purpose.  1  nni  enclosing  u.  few  recent  copies  of  uiy 
ikdvertisementH,  for  Snnagen.  also  I  niii  continually  working  in  different 
other  ways,  iiH  of  wliicli  is  bringing  results  that  would  surprise  yon.  In 
order  to  save  space  and  allow  for  more  reading  matter  in  the  advertisement. 
1  sometimes  omit  your  name  and  address  as  this  information  is  given  on 
the  package  shewn  by  cut.  Just  before  Ritchie  went  to  England  to  inter- 
view you,  he  made  a  special  trip  to  Vmicouvcr,  and  as  I  always  believe  in 
being  perfectly  frank  I  wish  to  any.  that  nhen  he  sow  for  himself  that  I 
had  Sanogen  properly  iind  thoroughly  jilHced  on  the  market  and  that  I  wa' 
giving  you  every  satisfaclion,  when  he  would  deliberately  attempt  to  take 
the  agency  from  me  whether  by  foul  means  or  fair,  certainly  does  not  say 
much  for  the  man  who  woulil  stoop  to  such  a  thing,  as.  under  the  circuni- 
stances  no  possible  form  of  ovcuse  could  be  ofTered  for  such  action.  I  ani 
not  referring  to  Knslern  Canada,  nor  have  I  any  objection  whatever  to 
him  approaching  yon  for  that  territory,  seeing  that  it  was  still  open  and 
nothing  bad  been  done  there  towards  getting  Sanagen  started.  As  men- 
tioned in  my  letter  of  Aug.  21st,  no  matter  whom  you  may  appoint  as 
Canadian  agent  there  is  no  reason  whatever  that  it  need  inlerfere  in  any 
««y  with  iiiy  present  arrangement  with  you  in  the  four  Western  Provinces. 
The  parties  to  whom  you  give  the  agency  in  the  East  can  advertise,  etc., 
as  'Canadian  Agents'  and  I  can  continue  as  'Distributors  for  Western 
Canada'  and  do  my  business  through  you  direct  as  heretofore.  The  fact 
that  there  lias  always  been  and,  apparently,  always  will  be  a  distinct 
division  between  Eastern  and  Western  Cannda  makes  this  more  simple 
and   feasible.      Hoping  to  bear   from   you  in  this  connection   at  an   early 

The  abovii  letttr  indicates  an  effort  to  change  the  situatiou, 
but  nevertheless  an  adniission  that  the  appellant  was  intending 
to  make  the  change,  and  still  the  agency  goes  on ;  that  is,  the 
resjiondcnt  eontinnea  dealing  with  the  product,  gi\es  orders  and 
writes  to  the  appellant  in  reference  to  shipments  and  the  bonus 
allowed  liy  the  respondent  to  the  app<dlaiit:  see  letter  of  October 
12th,  IDlft,  respondent  to  appellant,  and  in  that  letter  wc  have 
this  statement: 


HcpniLLips, , 


XXVL]      BRITISH  COLUMBIA  REPORTS.  215 


"With  reference  to  the  three  remaining  shipments  for  Calgary,  Edmon-     COUBT  of 
ton  and  R^ina^  now  at  Montreal,  as  we  do  not  require  these  at  the  present      appeal 
time  at  the  points  to  which  they  are  consigned,  as  mentioned  in  your  letter 
you  will  be  able  to  make  other  disposition  of  same,  as  we  do  not  wish  to 
stock  any  more  goods  than  is  required  for  immediate  purposes,  pending       Nov.  5. 
the  adjustment  of  the  agency  arrangement." 

It  would  appear  that  Ritchie  &  Co.,  Ltd.,  the  new  agents,  Macdonald 

accepted  the  agency  of  the  appellant  for  Canada  upon  the  fol-  ^* 

lowing  terms,  amongst  others :  Casein, 

Ltd. 
"1.     We  accept  your  Agency  for  the  whole  of  the  Dominion  of  Canada, 

British  Columbia  included,  as  outlined  in  your  letters,  but  British  Col- 
umbia is  to  be  turned  over  to  us,  as  per  your  letters  of  July  29th  and  31st 
and  August  5th  and  8th,  when  you  have  finished  with  Macdonald,  or  as 
soon  as  arrangements  can  be  made. 

**2.  We  are  to  control  your  line  for  Canada,  as  discussed  and  as  out- 
lined in  your  letters,  and  we  are  to  sell  the  goods  for  you  on  a  straight 
commission  basis.  The  commission  we  are  to  receive  is  to  be  at  the  rate 
of  15%  on  the  invoice  price  to  the  customer. 

'3.     You  are  not  to  ship  goods  to  Canada,  excepting  on  orders  from  us. 

'4.  You  will  not  sell  your  line,  for  export  to  Canada,  to  London 
brokers. 

"5.     You  will  not  allow  anyone  to  ship  your  goods  into  Canada." 

It  will  be  seen  that  as  to  British  Columbia  the  provision  was 
''to  be  turned  over  to  us  [Ritchie  &  Co.]  ....  when  you  have 
finished  with  Macdonald  or  as  soon  as  arrangements  can  be 
made,'^  and  on  August  25th,  1916,  the  following  letter  was 
written  by  Ritchie  &  Co.  to  the  appellant: 

'^Replying  to  your  letter  of  August  8th  and  also  vours  of  August  5th, 

*  ^  MOPHIULIPS 

the  one  thing  we  want  to  make  very  plain  to  you  is  that  in  case  you  find  «**-*-**  j 
that  it  is  necessary  to  have  us  do  any  work  in  British  Columbia,  the  only 
thing  that  we  would  do  would  be  to  sell  goods  out  there  so  that  Mr.  Mac- 
donald could  get  his  commission.  We  do  not  want  for  one  minute,  to 
handle  this  business  by  taking  anything  away  from  anyone.  The  fact  that 
you  say  that  Mr.  Macdonald  has  been  doing  some  business  for  you,  and 
that  you  told  me  when  in  London,  England,  that  Mr.  Macdonald  had  been 
doing  some  business  for  you,  did  not  strike  us  as  your  letters  have  done, 
and  we  are  not  desirous  of  interfering  with  any  arrangements  that  you 
have  with  Mr.  Macdonald  for  British  Columbia.  Unless  we  hear  from 
you  to  the  contrary,  we  will  go  ahead  and  work  our  trip  in  the  regular 
way,  and  if  you  do  not  want  us  to  do  any  business  in  British  Columbia, 
cable  us,  but  we  would  only  do  it  with  the  understanding  that  Mr.  Mac- 
donald is  paid  his  commission  until  such  time  as  you  make  a  satisfactory 
arrangement  with  him." 

Still  there  was  to  be  ^*a  satisfactory  arrangement"  with  him 
(the  respondent).  In  the  statement  of  claim  the  respondent 
sets  forth  the  following: 
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couBT  or         "On  or  nLout  first  Septemlwr,  iHIfl,  the  defendiiDt  In  writing  wroofhiJlT 

APPEAL      „nij   uninwftiiij-    purported    to    appoint   Hnrold   F.    Ritchie   A    Oampuij. 

Limit«il,  al  Toronto,   Canndn,  di   its  agent  for  the   wliole  of  CatiaUa  loi 

the  rale  of  Sunngcn." 

'  Tlio  aution  as  brought  was  for  specific  perfonnanoe  o(  liw 

W.  L.       contract  and  damages,  being  couimeiieiHl  on  llie  30lb  of  Norem- 

*^,i^*''°  ber,  191(1,     After  action  the  claim  for  specific  performance  was 

V-         abaudoued  and  tbo  action  was  jirococded  with  for  ilsmages,  ami 

Lm  '     came  to  trial,  and  tbe  karned  trial  judge  ent<?red  jujgmtoit  lat 

$6,977.40,  being  dnniuges  on  tbe  baeie  of  k  brcucb  of  mntracl 

which  was  to  nin  for  at  least  two  years,  $2,809.00  for  the  first 

year  and  $4,107.^0  for  the  secoiid  year.      The  learned  judge. 

in  his  judgment,  used  the  following  language: 

"1  think  the;  both  fully  intended  tlint  the  connection  tliiis  «>BUt>ii>l»ii 
wMi  to  continue  lor  at  lenst  t»o  yeore,  if,  on  the  mnirarv,  the  coDtran 
were  considered  indefinite  u«  lo  time,  tlien.  \iy  analogy  to  the  rule  allowing 
A  ressonuble  time  for  performance  of  n  contract  where  no  time  it  Eied 
this  agreement  ftliould  be  held  to  have  covered  a  reasonable  period  wbiili 
I  consider  would  lie  two  y^nrs.  Whetbnr  for  tuch  period  or  not  it  sliouU. 
from  itA  nature  only  be  rcioindod  on  rMauiiahle  notice.  Such  mrtiK 
would  under  the  cirrumHlnni^s  of  Uiis  CHSe,  be  required  to  lie  very  len^lif 
in  order. tliat  the  plaintilT  might  obtain  the  aatlslactory  result  referred  to. 
Tlipn,  if  broa(!h  of  the  contract  oocurrod  witliout  such  leusunahle  noUix. 
after  plaintilT  has  worked  and  expended  money  on  the  atrougth  of  a  coD' 
tract  Iwynnd  a  year,  he  should  receive  thi*  prodts  of  which  he  has  beta 
deprived.  Ue  was  out  of  pocket  nt  the  lime  when  the  defendants  t*M 
fit  to  cancel  the  contract  and  made  the  indefinite  olTer  of  paying  him  s 
CominiHniou  on  ull  'Sanagen'  sold  in  British  Columbia  for  two  yeatt.  1 
jfCPHuxipa,  think  that  for  this  period  at  least  the  contract  should,  in  thf  light  of  alt 
'  the  circunislunces,  be  held  to  be  binding  and  tbe  ptnintifT  entitled  la  nuch 

proflts  Rs  he  would  have  earned  during  that  time." 
The  learned  judge  fiirtber  said: 

"It  is  admitted  by  the  defendant  that  there  was  a  binding  agreemcni 
between  the  portiea  and  that  the  plaintiff  is  entitled  to  damage?  for 
breoeh  thereof." 

Ab  to  tbe  cancellation  of  the  contract,  the  learned  judge  Iw* 
this  to  aay: 

"Tlien.  in  the  face  of  the  repented  assurnnoe  of  loyal^  and  fair  dealing, 
defendant  wrote  to  plaintiff  on  July  2Dth,  IB16,  cancelling  the  eontrwt 
l>etween  the  parties.  After  expressing  a  desire  'to  move  in  ■  larpe  w«j 
in  Canada'  defendant  eays  as  follows:  'I  have  an  opportunity  of  placing 
this  whole  agency,  with  certain  guarantees  that  nre  so  advanUgeous  to 
us,  that  we  cannot  ignore  it  and  while  we  are  committ«d  to  you  a«  tfl 
British  Columbia  for  one  jeiir  from  March  28lh,  11)16,  yet  we  waiit  tn  bt 
perfectly  fair  and  straightforward  ob  far  as  you  are  concerned  and  it 
occurred  to  us  that  posaibly  you  would  be  willing  lo  relinquish  this  ogoner 
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which  is  tied  up  for  a  year  as  to  British  Columbia  and  take  a  commissioii     oourr  or 
on  all  the  'Sanagen'  sold  by  ua  in  that  territory  tor  say  two  years.      You      AK^al 
would  be  reimbursed  for  expenses  you  have  had  up  to  the  time  of  reliU' 
quishing  this  agency.      We  believe   that   out   turnover   will   be   increased 
aulIicieDtly  in  this  time  so  that  in  the  end  you  would  be  better  off  than       Nov.  5. 
undertaking  to  finance  it  yourself," 

We  have  seen,  however,  that  business  relations  would  appear  Macdosald 
revertheleBa  to  have  continued  under  the  agency  on  into  the  ^°' 

month  of  October,  1916.  The  position  taken  by  the  respondent  Cabein, 
is  that  there  was  a  repudiation  of  the  contract  by  the  appellant 
when  the  appellant  took  the  stand  that  the  employment  ended  in 
March,  1916,  although  I  cannot  see  that  the  evidence  really 
establishes  that  the  appellant  did  other  than  to  say  that  the  con- 
tract was  for  a  year  only,  ending  in  March,  1917.  I  approach 
the  consideration  of  the  matter  as  I  think  it  can  only  be 
approached,  based  on  the  denial  upon  the  part  of  the  appel- 
lant that  there  was  other  than  a  contract  for  a  year  and  really 
there  would  be  no  breach,  but  if  breach  there  wn;*,  it  was  the 
breach  of  a  contract  for  a  year  only,  and  the  latter  would  appear 
to  be  a  position  that  the  appellant  does  not  wish  to  controvert, 
although  there  was  some  argument  that  there  was  no  concluded 
contract  enforceable  by  the  Court  owing  to  uncertainty  (see 
Love  and  Stewart  (Limited)  v,  S.  Instone  &  Co.  (Limited) 
(1917),33T.L.R.  475. 

Finally,  though  on  this  point  the  learned  counsel  for  the 
appellant  at  this  bar  admitted  that  there  was  no  contest,  that 
the  contract  was  one  for  a  year  but  not  more,  and  on  the  assump- 
tion that  there  was  a  breach  thereof,  the  question  is  what  dam- 
ages the  respondent  was  rightly  entitled  to?  In  my  opinion, 
the  damages  cannot  be  assessed  upon  a  higher  basis  than  the 
breach  of  a  contract  the  life  of  which  was  confined  to  one  year. 
Some  argument  was  addressed  by  the  learned  counsel  for  the 
respondent,  as  well,  to  the  point  that  even  if  the  contract  was 
for  a  year  only  that  the  respondent  was  entitled  to  some  notice 
after  the  expiry  of  the  year,  but  in  the  present  case  the  respond- 
ent chose  to  sue  before  the  termination  of  the  year,  and  there  was 
notice  of  the  construction  the  appellant  put  upon  the  contract, 
I  am  of  the  opinion,  notwithstanding  that  it  is  evident  that 
there  was  apparently  in  contemplation  an  agency  that  would 
continue  longer  than  a  year,  that  there  was  no  concluded  or- 
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""ppE  "'    t'li^Toeabip  ("ontrHct  of  that  nature.      Tt  was  left  to  be  a  matter 

of  risk,  as  it  occurs  to  iiip.      The  case  of  Levy  v.  ijoldkill  ami 

'»>«        Co.  (1917),  33  T.L.R.  479  was  a  case  where  the  plaintiff  wa< 

Nov.  s.      employed  as  a  traveller  for  an  indeBnite  ]x?riod  on  the  terras  of 

"hnlf  profits  on  receipt  of  orders    (provided  that  the  eustomer   is  goodi 

Mactohald Same  applies  to  repeats  on  any  accoiintu  introduced  by  you." 

£Co.  "The  defendants  determJDed  the  agreement  and  dismissed  the  plaintifT,  and 
declined  to  pay  him  in  respect  of  repeat  orders  received  by  them  aft«r  bi^ 
diimissai  from  customers  whom  he  had  introduced  during  his  employment. 
The  plaintilT  tliereupon  lirought  an  action  for  damages  fur  breach  of  tbr 
agreoincnt  and  for  ivrongfnl  dismissal,  and  he  alibied  that  he  was  entitled 
to  a  retiHonahle  notice  of  at  least  si\  months.  Held,  that  under  the  agree- 
ment tlic  plaintifT  was  entitled  to  half  profits  on  repeat  orders  accepted 
t>y  the  defendants  ofter  the  termination  ol  his  employment,  froDi 
customers  introduced  by  him  during  his  employment,  and  that  the 
plainlilT  was  entitled  to  damages  for  the  breach  of  the  agreement,  such 
damages  to  be  measured  by  the  value  of  possibility  of  the  defendants' 
receiving  orders  in  the  future  from  customers  who  had  been  introduced  bv 
the  plaintilT,  but  that  the  plaintiff  was  not  the  servant  of  the  defandanlK 
and  was  not  entitled  fo  any  notice  whatever  and  therefore  there  was  no 
wrongful    dismissal." 

ilr.  Justice  Peterson,  in  a  very  elaborate  and  instructive 
judgtueiit,  deals  with  points  of  law  which  arc  exceedingly  belp- 
fiil  iit  arriving  at  a  docision  upon  this  appi^al,  and  in  the  course 
of  his  jtijgiuciit  (piotnl  from  the  judgment  of  Mr.  Justice 
JIathew  fp.  4N2 )  in  Vatdl-iier  v.  Cooper  and  Co.,  Ltd.,  4  Com. 
Cas.  2i;J: 

"■Now,  this  is  a  free  country,  and  the  defendant  company  had  a  perfect 
MCPRILUPB,  right  to  break  their  contract  with  the  plaintiff  if  they  pleased,  but  thej- 
■'■■*■  can  only   do  so  on   the  ucuiil   conditions,  that   is  to  say.   they   roust   pay 

damages  for  the  breach  of  contract.'" 

That  is  (he  position  of  matters  as  it  appears  to  me  on  this 
appeal.  It  is  rogrettabio  that  the  rcaiwndeut  is  in  the  position 
of  not  being  able  to  successfully  contend  that  there  was  a  con- 
tract for  more  than  a  year,  as  evidently  his  view  was  that  it  was 
to  be  in  its  nature  a  contract  of  lengthy  duration,  but  if  there 
is  frailty  of  contract,  who  is  to  blame  f  He  cannot  escape  hi- 
neglect  in  the  matter.  It  is  not  the  province  of  the  Court  to 
make  contracts.  Failing  a  concluded  contract  being  found  for 
more  than  a  year,  it  is  idle  contention  to  contend  that  damages 
nevertheless  must  be  assessed  on  the  basis  of  a  contract  for  two 
or  more  years.  From  what  contract  can  they  flow  ?  The  Court 
must  be  able  to  put  its  hamls  upon  the  contract — a  contract  cer- 
tain in  its  terms,  not  left  uncertain  and  founded  only  upon 
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inoffeetive  writings  or  negotiations  (see  Montreal  (Jas  Co.  v,    *'?^^^ 

Vasey  (lUOO),  69  L.J.,  P.O.  134  at  p.  135).      In  mercantile        

biisincsii  as  well  as  in  mercantile  law,  "'firm  for  one  year"  ia  '^'^ 
well  nndfrstood.  There  can  be  no  misunderstanding  of  this  Nov.  5. 
language.  It  rebuts  any  other  term  of  duration  of  the  contract.  ^  j^ 
'l"o  merely  read  this  resolves  all  doubt,  and  the  onus  pro-  Maodonald 
handi  is  upon  the  party  who  comes  into  (,'ourt  to  establish  the 
contract  of  which  he  claims  there  has  be«'n  a  breach.  It  cannot 
be  that  there  is  any  duty  upon  the  Court  to  say  what  in  equity 
and  good  conscience  should  have  been  the  frame  of  the  contract, 
and  then  to  frame  it,  and  to  proceed  to  say  that  that  was  the 
contract  intended  to  be  entpred  into,  and  from  the  terms  of  this 
contract  never  entered  into  these  damages  flow.  Rather  shall 
it  be  decided,  and  equitably  decided  as  well,  that  the  parties 
halted  at  the  entry  into  a  firm  contract  for  more  than  one  year 
■io  as  to  admit  of  either  not  continuing  longer  than  a  year  in  the 
carrying  out  of  its  terms,  admitting  of  either  of  the  parties  after 
the  lapse  of  a  year  from  further  continuing  in  the  business 
reiationshii)— made  firm  for  a  year  only.  It  is  interesting  to 
consider  what  would  have  been  the  position  of  matters  in  *»w 
had  it  been  that  the  year  bad  elapseil  and  the  appellant  was 
insisting  upon  ihp  respondent  continuing  his  reIationshi|i  with 
it  for  a  longer  jieriod  than  one  year.  However,  this  specula- 
tion is  perhaps  unimportant,  and  no  doubt  is  undecisive  of  the 
]>oint  now  to  be  determined.  Adverting  again  to  lihodea 
Forwood,  supra,  and  the  consideration  that  upon  the  facts  the 
<-ontinuance  of  the  relationship  under  the  terms  of  the  contract 
Iw-yond  the  year  was  a  matter  of  risk,  undertaken  by  the 
respondent,  I  would  refer  to  what  the  Lord  Chancellor  said  at 
1>.  401,  and  what  Lord  Chelmsford  said  at  p.  402. 

In  the  present  case  it  does  not  become  necessary  to  imply 
anything  to  give  the  contract  efiioacy.  but,  in  my  opinion,  that 
efficacy  is  non-e.\istent  after  the  one  year.  In  The  Consolidated 
flold  Fields  of  South  Africa,  Limited  v.  E.  Spiegel  and  Co. 
(1909),  25  T.L.E.  275,  it  was  held  that  "the  defen.lants  were 
liable  as  the  contract  was  effective  as  it  stood,  and  was  not  snb- 
ie<-t  to  the  suggested  implied  condition."  I  would  refer  to  the 
language  of  Mr.  Justice  Bray  in  that  case,  at  p.  277. 

Here  we  have  a  contract  "Ann  for  one  year,"  but  the  Court 
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couBT  OP  jg  aaked  to  read  into  it  "for  life,"  "for  five  years,"  or  as  the 
— r-  learned  judge  has  read  into  it,  "two  years."  How  is  such  a  Gon- 
itis teation  possible  ia  face  of  the  language  of  the  contract  ?  In  the 
Nov.  5.  language  of  Mr.  Justice  Bray,  "Xow  this  contract  is  perfectly 


&Co. 


^y  ,  effective  without  the  supgf  sted  implied  terms."  If  the  contract 
.Macdqm.&u)  is  not  all  the  respondent  contemplated  or  expected  it  is  a  posi- 
tion the  respondent  is  in,  but  not  one  from  out  of  which  he  can 
be  lifted  by  the  Court,  It  is  illustrative  of  the  present  case  to 
note  the  further  language  of  Mr.  Justice  Bray  at  p.  277. 

It  is  apparent  in  the  present  case  that  a  time  being  fixed  there 
is  an  effective  contract,  and  although  there  may  be  elasticity  in 
the  law,  that  elasticity  cannot  be  the  elongation  of  a  contract 
for  a  year  into  a  contract  for  two  years.  With  deference  to  all 
contrary  opinion,  it  would  sfcm  to  me  to  be  an  impossible  hold- 
ing. It  would  be  legislation,  a  declaration  that  although  the 
contract  reads  in  concrete  form  "firm  for  one  year,"  there  shall 
he  read  in  lieu  thereof  "firm  for  two  years."  To  embark  upon 
such  a  field  of  judicial  conslniction  of  contracts  would  ind(-e<l 
hv  dismaying,  and  it  is  against  all  authority,  as  I  uuderstaml 
thoilaw.  I  have  not  overlooked  giving  full  consideration  to  the 
cogent  argument  of  the  learned  counsel  for  the  respondent,  and 
admit  my  sense  of  indebtedness  for  his  careful  presentation  of 
the  ease  for  the  respondent,  hut  with  deference,  I  cannot  accept 
the  proposition  that  the  present  case  comes  within  the  principle 
MCPHiEUPS,  dealt  ^ith  ijy  gij  Frederick  Pollock  in  the  eighth  edition  of 
Principles  of  Contract  at  pp.  3S3,  477,  478,  Here  we  have  a 
definite  time  fixed.  It  is  quite  unnecessary  to  consider,  and  I 
in  no  way  dispute  what  the  learned  author  says  at  p.  383: 

"It  is  clenr  law  that  a  contract  to  serve  in  n  particular  businesa  for  nn 
indeHnit^  time,  or  even  for  life,  is  not  void  as  in  restraint  of  trade  or  on 
any  other  ground  of  public  policy." 

The  other  proposition  upon  which  the  learned  counsel  based 
his  argument  was  as  set  forth  at  pp.  477-8  of  Pollock  on  Con- 
tracts. 

Now,  addressing  ourselves  to  the  facts  of  the  present  case,  in 
my  opinion  there  is  no  ambiguity,  and  with  great  respect,  the 
learned  trial  judge  has  in  his  judgment,  and  the  learned  coun- 
sel for  the  respondent  supports  it,  done  that  which  is  inhibited 
in  the  law — altered  the  original  effect  of  tbe  contract ;  inserted 
"two"  for  "one,"  i.e.,  read  into  the  contract  "firm  for  two  je&Ts" 
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when  it  reads  "firm  for  one  year"  only. 
f&cta  of  this  case,  not  a  scintilla  of  evidence  that  there  has 
any  variation  of  the  contract  by  mutual  consent.     Here,  before        '^'^ 
the  expiry  of  the  fixed  term  of  the  employment,  we  have  the      Nov.  5. 
appellant  in  no  uncertain  language  referring  to  ita  plain  terms.        y/  j_. 
The  learned  counsel  for  the  respondent  relied   upon  Ogdens,   Macdonalu 
Limited  v.  Nelson  (1905),  74  L.J.,  K.B.  433.     That  case,  with       *^' 
deference,  cannot  be  said  to  be  at  all  decisive  of  the  present  case,     *"  1™'""' 
and  I  would  refer  to  what  the  J^ord  Chancellor  (Earl  of  Hals- 
bury)  said  at  p.  436 — language  exceedingly  appoaite  and  appli- 
cable to  the  facts  of  the  present  case,  as  the  Lord  Chancellor 
refrained  from  putting  his  judgment  on  implication,  but  on 
that  which  was  expressed,  and  that  is  the  way  I  have  arrived  at 
my  conclusion : 

"In  this  case  I  am  o(  opinion  that  the  judgment  of  the  Court  of  Appeal 
w«8  right  and  ought  to  be  affirmed.     1  very  much  doubt  whether  ia  dealing  mcphillipb, 
with  this  contract  one  can  get  very  much  light  from  other  cases  decided  ^'*" 

upon  other  forma  of  contract.  I  do  not  think  the  question  here,  so  far 
as  my  view  of  it  is  concerned,  depends  upon  how  much  you  can  imply, 
because  that  part  of  the  contract  upon  which  1  rely,  and  on  which  I  think 
the  Court  of  Appeal  lias  relied,  is  that  which  is  expressed." 

(Also  sec  Beigate  v.  Union  Manufacturing  Co.  {Ramsbot- 
iom)  (1918),  1  K.B.  592,  Scrutton,  L.J.  at  pp.  605-6). 

I  would,  therefore,  allow  the  appeal,  the  damages  to  be 
reduced  to  the  damages  as  found  for  the  first  year,  the  year  that 
the  contract  covered,  viz. :  $2,809.90,  and  that  the  judgment  of 
the  learned  trial  judge  be  varied  accordingly. 


Eberts,  J.A.  would  dis 


a  the  appeal. 


Appeal  dismissed, 
Mardnnald,  C.J. A .  and  McPhilUps,  J..\ .  dissenting  in  part. 


Solicitors  for  appellant:   Davis  tC  Co. 
Solicitors  for  r(si)on(lent :    Wihon  &  Janiieson. 
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Railicoya — TiH^liem — Exemption — Railway    Aei — Complianee    uiilh — Plaiu 
■    of  right   of  tcoy — Filing — Sanction   by  minister— R.S^.C.   ISII,  Cof. 
I9i,  Sect.  16  to  87,  79— B.C.  Stati.  in  12.  Cap.  S2,  Sec.  7;   I91S,  Caf.  57, 
Sew.  J5  and  16 i    I9ti,  Cap.  5Z,  Rect.  205  and  ISO. 

Under  parn^niih  13(e)  of  an  iigreement  betneen  the  Provincf  and  tlie 
Canadian  Northern  Eailway  Company  (Schedule  to  Cap,  3.  B.C.  f^t*. 
1910)  tlie  properties  of  the  Company  "ivhich  fomi  part  of  or  arc  u-wl 
in  connection  with  the  operation  of  its  rnilwaj"  are  for  n  certain  ppriod 
;  "exempt  from  all  taxation  whntBoever,  or  hoivcver  jnipoaed.  by.  witli. 

or  under  the  authority  of  the  I*giHlature  of  the  Prorince  of  British 
Columbia,  or  by  any  municipal  or  school  organiiation  in  the  Provinw.'' 
I'nder  the  Canadian  Northern  Pacific  Railway  Extension  Act,  1612. 
the  pTovieions  and  exemptions  of  said  agreement  were  estended  ti> 
certain  branch  lines  including  the  branch  running  through  the  defend- 
ant Corporations.  In  pursuance  of  the  Act  a  branch  line  was  survpred 
from  the  main  line  southerly  including  the  right  of  way  through  thr 
Cities  of  Armstrong  and  Vernon,  the  plans  of  which  were  Sled,  and 
received  the  sanction  of  the  minister  of  railways.  In  acquiring  (he 
ground  covered  by  the  right  of  way  it  was  necessary  for  the  Compsnv 
lo  include  in  purchases  a  large  amount  of  property  not  necessary  in 
the  construction  or  operation  of  the  railway.  The  Company  did  not 
proceed  with  the  construction  of  the  road,  a  certain  portion  of  the 
properties  acquired  being  used  for  business  purposes  as  formerly  sn<I 
the  Company  deriving  rents  therefrom.  The  defendant  (."orporation' 
nosessed  the  properties  thus  acquired  in  1012  and  following  years.  In 
an  action  by  the  Company  claiming  exemption  from  taxation  it  wu 
held  that  the  action  should  lie  dismissed  except  as  to  the  strips  o( 
land  within  the  municipalities  shewn  as  constituting  the  right  of  vrir 
according  to  the  plans  sanctioned  by  the  minister  of  railways. 

lli'I'l.  on  appeal  (affirming  the  decision  of  Macdonald,  J.),  that  aKsnminp 
the  plan  and  book  of  reference  sanctioned  by  the  minister  do  not 
comply  with  the  Railway  Art,  if  there  has  been  an  approval  of  Iho 
location  of  the  railway  and  tlie  grades  and  curves  as  shewn  on  the 
plan,  it  in  fiutllcient  for  exemption  from  tnsniion  under  the  Muniripil 
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B«Id,  further,  that  sanction  by  the  minister  under  lection  18  of  ths  Act  macdomlu, 
establishes  a  prima  facie  case  for  deBnite  appropriation  and  exemption  ''- 

and  the  burden  is  on  the  municipal  it]'  to  displace  such  exemption, 
which  ma;  lie  done  b;  shewing  the  lands  stil)  remain  in  iis?  for  tlie 
pnrpoM  for  \rhich  they  were  previouslj'  used.  I^eb.  -4. 

Held,  further,  that  when  land  that  is  purchased  by  the  Company  is  cleared       "  '~~' 

for  certain  purposes  in  connection  with  the  operation  of  the  railway,     ""''■'''  *" 

and  is  left  in  that  state  until  such  time  should  arrive  for  actual  con-         

HtTuctioD.  it  may  be  looked  upon  as  a  "definite  appropriation"  hs  pnrt      >^        ^ 

of  the  railway  and  exempt  from  taxation.  

Canadian  Norlhern  Pacific  Eailioa}/  v,  Neio  Wetlmintter  Corporation  Camadias 
(1017),  A.C,  802  and  Canadian  Xorthera  Pacific  Ry.  Co.  v.  Citji  of  Nobthkhn 
Kelowna   (1017),  26  B.C.  514  followed.  ^*'^^"^ 

A   peraon  assessed  need   not  appeal   to  the  Court  of   Revision   where   the  * 

asaessment  is  illegal.      The  jurisdiction  of  the  Court  of   Revision   i*     f  itt  of 
confined  to  the  <|uestion  of  whether  the  assessment  is  too  high  or  too      ^'ER^'ON 
low,   there   being   no   jurisdiction   to   decide   whether    the   assessment 
commissioner  has  exceeded  his  power*.  ^ 

.  Cm  op 

i\  PPEAL  from  the  decision  of  Macdonai.d,  J.,  in  two  actions 
iried  together  at  Vancouver  on  the  2nd  and  4tb  of  Febrnary, 
li>lfi,  the  plaintiff  Company  claiming  that  certain  lands  it  hold 
ivilhin  the  two  defendant  Corporationa  were  exempt  from  ta.\a- 
tion.  Under  paragraph  13(e)  of  the  agreement  between  the 
Province  and  the  Canadian  Northern  Railway  Company  set 
out  in  the  Schedide  to  Cap.  3.  B.C.  Stats.  1910,  the  Company 
became  entitled  to  certain  exemptions  in  connection  with  the 
construction  of  its  railway.  Under  Cap.  32,  B.C.  Stats.  1912, 
the  Company  was  empowered  to  construct  certain  branch  lines 
within  the  Province,  and  section  6  thereof  extended  thereto 
exemptions  from  taxation  granted  under  paragraph  t3(B)  of 
the  original  agreement.  In  pursuance  thereof  a  branch  line 
was  surveyed  south  from  Kamloopa  through  the  cities  of  Arm- 
atroog  and  Vernon.  The  plaintiff  Company  acquired  large  Statement 
tracts  of  land  within  both  Corporations,  ostensibly  for  railway 
purposes.  Under  paragraph  13(e)  of  the  agreement  aforesaid 
the  property  of  the  Company  was  exempt  from  all  taxes  except 
local  improvements.  As  the  Company  did  not  proceed  to  build 
the  railway  as  contemplated,  but  rented  to  individuals  who  con- 
tinned  to  utilize  the  properties  as  formerly,  the  outer  portion 
lieing  used  for  farming,  and  the  inside  portion,  upon  which 
were  buildings,  being  used  for  stores,  etc.,  the  defendants 
assessed  the  lands  within  their  respective  limits  for  other  thnn 
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itAcucNALi),  1q|.ji1  improvements  in  1913,  and  continued  to  do  80  in  eacli 

foIJowing  year.      The  actions  were  brought  for  a  declaration 

'^"^  that  the  lands  arc  exempt  from  taxation  and  for  an  injunction 
¥tb.  A.  restraining  the  defendants  from  taking  proceedings  by  sale  or 
couBT  or  otheiwise  to  recover  the  taxes  assessed.  The  defence  was  that 
*f*'S"'  section  79  of  the  Railway  Act  had  not  been  complied  with  bv 
Nov~~5      ^^^  Company,  in  that  it  bad  not  commenced  and  proceeded  with 

the  construction  of  its  road;   that  it  had  not  complied  with  the 

XoNHEB^   provisions  of  the  Act  from  section  16  to  27,  inclusive;   that  the 
Pacific     map  and  plans  filed  did  not  comply  with  the  Act ;   that  the  lands 
'o.         shewn  on  the  plan  did  not  fonn  part  of  nor  were  they  used  in 
^vw^inZ     connection  with  the  operation  of  the  railway;    that  the  Muni- 
cipal Act  applied  to  the  ease  and  the  Company  was  not  entitled 
to  maintain  the  action  as  the  proper  course  was  to  appeal  to  the 


E  SAUE 


Armour,  and  Ileggie,  for  plaintiff. 
W.  H.  D.  Ladner,  for  defendants. 


Macdonald,  J. :  These  two  cases  have  been  argued  together, 
and  it  appears  to  me  that  my  reasons  for  judgment,  with  neces- 
sary adaptations,  may  be  utilized  in  the  same  way.  ['nder  the 
Act,  authorizing  the  Canadian  Northern  Pacific  Railway  Com- 
pany to  construct  a  railway  through  the  Province  of  British 
Columbia,  coupled  with  the  agreement  thereby  ratified,  under 
paragraph  13(e)  of  the  agreement  in  the  Schedule  to  the  Act. 
it  became  entitled  in  connection  with  the  line  so  to  be  con- 
structed, to  certain  exemptions.  Subsequently,  in  1912,  the 
Company  obtained  the  right  to  construct  certain  branch  lines 
in  the  Province,  and  hy  section  fi  of  Cap.  32  of  the  statutes  of 
that  year,  the  provision  as  to  exemption,  outlined  in  said  para- 
graph 13(e),  was  extended  to  such  branch  lines.  The  intention, 
with  respect  to  this  particular  branch  line,  was  that  the  Rail- 
way should  tap  that  productive  part  of  the  Province,  known 
as  the  Okanagan  Valley.  In  pursuance  of  this  intention,  a 
line  was  surveyed  from  Kamloops  southerly  through  the  Cities 
of  Armstrong  and  ^'ernon,  and  thence  through  the  City  of 
Kelowna.-  It  is  contended  by  counsel  for  the  defence  that  tht 
Railway   Company    could    not    avail    itself   of   the   exemption 


L 
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clause,  referred  to  in  said  Schedule,  because  it  waa  dot  pleaded  ' 
in  such  a  way  as  to  be  applicable  to  the  construction  of  this 
branch  line.  I  allowed  an  amendment,  so  that  the  plaintiff 
Company  might  avail  itacif  of  the  provisions  of  the  Act  of  1912,  - 
already  referred  to.  Then  in  order  to  give  the  defendants 
every  opportunity  of  pelting  up  a  defence  as  against  such 
an  amendment,  I  allowed  them  lo  plead  the  benefit  of  section  _ 
79  of  the  Railway  Act,  It  is  contended  by  the  plaintiff  Com- 
pany that  this  section  ia  not  applicable  lo  auch  branch  line,  and 
that  in  any  event  the  proof  rests  upon  the  defendants  to  shew, 
not  only  that  the  line  has  not  been  completed  within  the  period 
required  by  the  statute,  but  that  no  leave  has  been  granted  by 
the  minister  extending  tlie  time  for  the  completion  of  the  rail- 
way. The  wording  of  section  79  may  not  be  apt,  or  put  in  such 
a  way  as  to  be  applicable  to  the  Acts,  under  which  the  Canadian 
Xorthem  Pacific  is  proposing  to  construct  this  branch  line. 
However,  in  view  of  the  fact  that  the  same  situation  must  have 
arisen,  and  could  have  been  outlined  in  the  case  of  the  Canadian 
Northern  Pacific  Railway  against  the  City  of  Kelowna,  I  do 
not  feel  disposed  to  pass  upon  this  ground,  as,  if  I  were  to  hold 
that  it  was  tenable,  the  anomalous  position  would,  arise,  of  the 
defendants  in  these  actions  being  wholly  successful,  and  the 
neighbouring  Municipality  of  the  City  of  Kelowna  being  unsuc- 
cessful, under  the  same  set  of  circumstances. 

I  come,  then,  to  deal  with  another  objection  raised,  and  that 
is  that  the  plaintiff  has  misconceived  ita  action,  that  it  should 
have  appealed  to  the  Court  of  Revision,  and  the  result  of  the 
finding  of  the  Court  of  Revision,  or  of  an  appeal  from  the 
Court  of  Revision,  would  be  binding  upon  it.  Therefore,  it  is 
not  at  liberty  to  pursue  this  action,  for  the  purpose  of  deter- 
mtning  its  rights  as  to  exemption.  The  case  of  F 
Township  of  St.  Joseph  (1917).  39  O.L,R.  Ma  is  cited  to  me 
in  support  of  this  contention.  The  facts  are  not  disclosed  suffi- 
ciently in  the  report,  to  enable  me  to  utilize  it,  if  I  were  dis- 
posed to  do  so,  T'^ndor  the  circumstances  which  have  arisen 
and  judgments  rendered  with  respect  to  this  question  of  exemp- 
tion, as  applied  to  this  railway,  I  would  not,  even  if  I  con- 
»dered  that  the  authority  went  as  far  as  contended,  follow  it. 
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I  might  add,  that  I  doubt  that  it  is  an  authority,  to  the  extent 
contended  for  by  counsel  for  the  defendants. 

Having  disposed  of  these  two  points,  I  come  then  to  a  con- 
sideration of  the  situation  as  it  arises  with  regard  to  exemptions 
sought  to  be  obtained  in  these  two  Municipalities.  Paragraph 
13(e),  already  referred  to,  is  in  the  words  and  figures  following; 

"The  Pacific  Company,  and  its  capital  stock,  tranchiaeB,  income,  tolls, 
and  all  properties  and  asrets  which  form  part  of  or  are  used  in  eoniection 
with  the  operation  of  iU  railway,  aliall,  until  the  first  day  of  Jul;,  AJ). 
1024,  be  exempt  from  all  taxation  whatsoever,  or  however  imposed,  bf. 
with,  or  under  the  authority  of  the  Legislature  of  the  Province  of  Biitisli 
Columbia,  or  by  any  municipal  or  school  organiiAtion  in  the  Provinn." 

This  paragraph  was  considered  by  the  Court  of  Appeal  in  an 
appeal  from  Mr.  Justice  Clement,  arising  out  of  an  assess- 
ment  in  the  City  of  New  Westminster  (In  re  Canadian  Northern 
Pacific  Ry.  Co.  and  City  of  New  Westminster  (1915),  22 
B.C.  247).  Then  an  action  was  brought  by  plaintifl  herein 
ugainst  the  City  of  Kciowna,  for  the  purpose  of  dct«^ 
mining  the  right  of  exemption  in  that  municipality,  ami 
the  decision  at  the  trial  was  in  favour  of  the  railway  com- 
pany, as  to  all  the  lands  referred  to  in  the  statement  of 
claim  in  that  action.  The  judgment  of  the  Court  of 
.\ppeal  in  the  New  \Vp,itminster  ease  was  considered  by 
the  Privy  Council  and  sustained  ((1917),  A.C.  602).  ll 
vrtis  held  that  the  railway  company  was  not  entitled  to  the 
exemption  contended  for.  An  appeal  had  been  brought  in  tbo 
meantime  from  the  decision  In  the  Kelowua  case,  and  the  Court 
of  Apjieal  held  that  the  railway  company  was  entitled  to  a 
limited  exemption  in  that  city.  The  reasons  for  judgment  (of 
which  I  have  been  afforded  a  copy),  of  a  majority  of  the  Court, 
are  to  the  effect  that  the  decision  in  the  Privy  Council  was  ti> 
1)0  applied  and  followed.  It  Is  now  contended  by  counsel  for 
the  defendants  that  I  should  decide  differently  with  respect  to 
these  two  Miinlcipalitica,  and  that  even  although  a  plan  sanc- 
tioned by  the  minister  was  filc<l  In  the  office  of  the  minister  of 
railways  for  the  Province,  and  also  in  the  proper  registry  office, 
still  that  this  plan  was  not  a  compliance  with  the  Railway  .Vet 
— that  it  did  not  confer  any  rights  upon  ihe  Railway  Company, 
as  far  as  exemption  was  concerned.  I  was  particularly  anxions 
to  find,  if  there  was  any  difference  between  the  situation  a* 


i 


l"^-- 


XXVI.]      BRITISH  COLUMBIA  REPORTS. 

outlined  in  the  City  of  Kelowna  case  and  that  pertaining  to  the 
two  Municipalities  in  question  here.  I  had  a  certain  amount 
of  local  knowledge,  but  I  waa  naturally  anxious  not  to  apply 
this  to  the  case,  feeling  that  I  should  not  do  eo.  Upon  questions 
submitted  to  one  of  the  witnesses,  he  stated  that  the  situation 
was  the  same.  I  had  also  had  the  benefit  of  a  short  i>erusal  of 
the  appeal  book  and  plans  in  the  Kelovna  case,  and  I  find  the 
same  points  were  raised,  and  apparently  decided  in  that  case  as  in 
these  two  cases  now  before  me.  I  found  the  same  contention  was 
raised  during  the  argument  as  is  now  raised  by  the  counsel  for 
these  defendants.  His  position,  broadly,  is  this,  that  until  the 
line  is  actually  constructed  through  these  two  Municipalities, 
and  the  plan  is  subsequently  filed  designating  the  portion  of  land 
used  for  railway  purposes,  that  the  exemption  should  not  be 
given  to  the  railway  company.  I  can  see  grave  difficulties  in 
the  future  for  the  assessor  in  determining  what  amount  of  land 
should  be  exempt  from  taxation  through  these  two  ilunicipal 
ities.  However,  I  do  not  think  that  I  should  dwell  upon  this 
{ibase  of  the  situation.  It  is  touclfed  upon  in  the  latlcr  part 
Iff  the  reasons  for  judgment  in  the  Privy  Council,  Suffice  for 
me  to  say,  that  I  feel  the  judgment  of  the  Court  of  Appeal  in 
the  Keloirna  case  is  binding,  and  shews  the  application  of  the 
decision  of  the  Privy  Council.  I  might  only  add  that  on  several 
points  objection  has  been  made  to  the  form  of  the  plans  as 
sanctioned.  That  this  is  not  a  compliance  with  several  pro- 
visions of  the  Railway  Act ;  but  I  do  not  deem  it  necessary  to 
decide  upon  the  result  that  follows  from  this  non-compliance 
with  the  Act,  as  the  plans  are,  generally  speaking,  similar  to 
the  ones  used  in  the  Kelowna  case.  It  appears  to  me,  then, 
viewing  the  situation  as  being  the  same  in  all  three  municipal- 
ities, my  only  course  is  to  follow  the  judgment  of  the  Court  of 
Appeal  and  to  bold  in  these  two  Municipalities  the  plaintiflf 
should  be  exempt  from  taxation  {in  pursuance  of  paragraph 
13(e)  of  the  Canadian  N'orthem  agreement),  as  to  the  right  of 
way  acquired  by  plaintiff  through  these  Municipalities,  and  as 
indicated  upon  the  plans  sanctioned  by  the  minister  and  filed 
in  the  registry  office.  "■ 

To  make  the  position  more  specific,  I  have  been  afforded  a 
copy  of  the  formal  judgment  to  be  entered  in  the  Kelowna  case; 
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I  think  it  well  to  follow  this  form,  agreed  upon  by  both  parties 
as  being  the  result  of  the  appeal  in  that  case.  So  there  will 
be  judgment  for  the  plaintiff  in  each  case.  I  should  here  inter- 
jeot  the  statement  that  the  plaintiff  sought  in  the  first  instance 
to  obtain  an  exemption  for  a  large  amount  of  land,  which  is  now 
admitted  cannot  be  exempt  from  taxation.  It  appears  that  in 
surveying  the  line  of  railway  through  these  two  Municipalities, 
it  became  necessary  to  purchase  a  large  amount  of  property  that 
was  not  really  necessary  for  the  construction  of  the  railway, 
The  Railway  Company  is  entitled,  under  the  Railway  Act,  to 
dispose  of  this  overplus,  and  certainly,  in  the  meantime,  it 
should  bear  taxation  in  common  with  the  other  tax-beariog 
properties  of  the  Municipality. 

The  formal  jiidgment,  then,  will  be  that  the  plaintiff's  action? 
are  dismissed,  except  as  to  the  stripa  of  land  within  the  Muni- 
cipalities of  Armstrong  and  Vernon  owned  by  plaintiff,  and 
shewn  as  constituting  the  Company's  right  of  way  according  to 
the  plans  sanctioned  by  the  minister  of  railways  and  deposited 
in  the  land  registry  office.  *  The  dates  of  these  several  plans  can 
be  determined  when  the  formal  judgment  is  drawn  np.  I 
further  think  it  well  to  have  a  declaratory  judgment,  statimt 
that  these  strips  of  land  shewn  on  such  plans  are  exempt  from 
taxation.  This  judgment  will  still  enable  the  defendants,  if 
they  feel  so  disposed,  to  obtain  the  benefit  of  all  the  objections 
so  fully  urged  by  their  counsel. 

Now  as  to  the  question  of  costs;  in  the  Kelotvtut  action  il 
was  decided  that  the  municipality  should  recover  against  iLc 
respondent  the  costs  of  the  appeal,  and  that  the  railway  com- 
pany should  recover  against  the  municipality  the  costs  in  the 
Court  below.  1  do  not  know  whether  this  portion  of  the  judg;- 
ment  was  arrived  at  by  arrangement  between  the  counsel.  It 
does  not  appear  to  have  lieen  so  decided  in  the  reasons  for  judp 
menf.  It  may  have  been  by  arrangement,  therefore,  I  have 
to  decide  as  to  the  costs  in  this  action,  without  the  assistanre 
that  might  otherwise  be  gained  from  the  conclusion  in 
the  Kelotvna  case.  The  plaintiff  has  not  succeeded  to  the 
extent  to  which  •it  presumably  hoped,  when  it  launched 
these  actions.  It  sought  exemption  for  a  great  deal  more 
property  than  is  now  admitted  to  be  exempt.      There  have  been 
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several  adjoummentB  of  theee  trials.  I  do  not  know  whether 
orders  have  been  drawn  up  in  each  case  providing  for  the  costs. 
It  is  a  difficult  matter  to  apportion  the  costs  in  a  case  of  this 
kind.  In  the  Kelowna  case  the  pleadings  were  not  exactly  the 
same  ae  those  presented  here.  There  was  an  alternative  plea 
in  that  case,  saying  that  if  the  plaiutifT  be  entitled  to  any  exemp- 
tion, such  exemption  only  existed  with  respect  to  that  portion 
of  the  line  shewing  the  right  of  way.  Here  the  defendants' 
coimsel  would  not  accede  to  that  position  at  the  opening  of  the 
trial  at  Vancouver,  and  still  adheres  to  the  contention  that  thore 
should  be  no  exemption  whatever.  Taking  tliat  view  of  the 
cas*.  it  appears  to  me  that  the  plaintiff  has  succeeded  and  will 
be  entitled  to  the  general  costs  of  tlie  action.  It  has  established 
that  it  is  entitled  to  have  a  certain  portion  of  the  land  in  these 
Municipalitiea  that  it  owns  for  railway  purposes,  exempt  from 
taxation.  I  cannot  see  that  there  could  be  any  division  made 
of  the  costs.  There  has  been  no  particular  time  consumed  with 
respect  to  that  portion  o£  the  land,  to  which  it  failed  to  c^itablish 
a  claim  for  exemption. 

As  to  the  adjournments,  I  suppose  that  they  have  been 
properly  dealt  with  as  to  costs  in  various  orders.  At  any  rate, 
as  far  as  the  adjournment  that  took  place  before  me  at  Vernon, 
I  have  a  not*  of  that.  The  order  was  not  formally  drawn  up. 
It  will,  of  course,  avail  the  defence  for  the  purpose  of  set-off 
when  the  taxation  takes  place.  .  There  will  be  judgment 
accordingly. 
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From  this  decision  the  defendants  appealed  and  the  plaintiff 
cross-appealed.  The  appeals  were  argued  at  Victoria  on  the 
19th  and  20th  of  June,  1918,  before  Macuonald.  O.J.A., 
Mabtin,  McPhilljps  and  Eberts,  JJ..V. 


W.  H.  D.  LadTter,  for  appellants:  The  Railway  Company 
has  not  commenced  and  proceeded  with  the  construction  of  the 
railway  on  the  lands  affected.  In  the  absence  of  evidence  to  shew 
section  79  of  the  Railway  Act  (British  Columbia)  has  been  com-  ''*""' 
plied  with  the  action  should  be  dismissed.  There  is  no  appeal 
under  the  provisions  of  the  Municipal  Act  and  the  Company 
never  appealed  from   the   Court  of  Revision:     see  Foster   v. 
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Tou-nship  of  St.  Joseph  (1917),  39  O.L.R.  525;  NoHh 
Coivichan  v.  Hawthomihwaite  (1917),  24  B.C.  571.  On  the 
queetion  of  want  of  compliance  with  the  Railway  Act,  the  pro- 
visions of  section  16  have  not  been  complied  with  as  there  is  no 
evidence  that  a  location  plan  was  ever  submitted  or  received 
the  sanction  of  the  minister,  nor  has  section  17  been  complied 
with,  as  the  plan  sanctioned  by  the  minister  is  defective  in  that 
it  does  not  show  station  ground,  property  lines  and  owners' 
names,  nor  has  subsection  (4)  been  complied  with  in  any  way. 
nor  was  the  plan  required  under  section  19  of  the  Act  filed. 
Under  section  15  of  Cap.  57,  B.C.  Stats.  1913,  the  railway 
was  to  be  completed  on  or  before  the  Ist  of  July,  1914.  It  is  not 
completed  and  they  have  no  right  to  be  on  the  ground:  s*« 
Canadian  Northern  Pacific  Railway  v.  New  Westminster 
Corporation  (1917),  A.C.  602.  The  properties  formerly  iisd 
as  farms  and  stores,  etc.,  are  still  used  in  the  same  way,  and 
the  Company  obtains  a  revenue  therefrom.  In  Armstrong  thev 
are  leased  to  a  man  who  rents  to  individuals.  Under  section 
157  of  the  Railway  Act  a  by-law  must  he  obtained  from  the 
corporation,  but  no  by-law  has  been  passed. 

Armour,  for  respondent:  These  eases  must  follow  Canadian 
Northern  Pacific  By.  Co.  v.  City  of  Keloivna  (1917),  25  B.C. 
514,  Appellants  say  that  not  having  appealed  from  the  assess- 
ment we  cannot  bring  action,  but  that  only  applies  to  where  the 
assessment  was  too  much  or  too  little.  It  does  not  apply  to  a  case 
where  the'assessmont  was  illegal,  in  which  case  the  proper  course 
is  to  bring  an  action:  see  Toronto  Railway  v.  Toronto  Cor- 
poration (1904),  A.C.  809.  Section  157  of  the  Act  requiring 
a  by-law  only  applies  when  the  line  runs  along  a  street.  We 
only  cross  streets.  On  the  question  of  our  time  running  out 
see  In  re  Branch  Lines  Can.  Pac.  Ry.  Co.  (1905),  36  S,C.K 
42  at  p.  101;  Ontario,  etc.,  R.W.  Co.  v.  Can.  Pacific  R.W.  Co. 
(1887),  14  Ont.  432;  Tiverton  and  North  Devon  Railway  Co. 
V.  Loosemore  (1884),  9  App.  Cas.  480  at  p.  505;  Midland 
Railway  v.  Oreat  ^yestcrn  Railway  (1909),  A.C.  445.  We 
have  a  right  to  go  on  until  the  Crown  interferes.  The  Legis- 
lature has  power  to  waive  forfeitures:  Qrand  Junction  ^.I^- 
C  T.  Midland  R.W.  Co.  (1883),  7  A.R.  681. 

Cur.  adv.  v\dt. 


Lil^ 
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Stb  Norember,  1918. 
Canaduk  Nobtiiebn  Pacikic  Railway  Company  v.  Ooepoea- 

TION  OF  THE  CiTY  OF  VeRNON. 

Macdonald,  C.  J.A,  :    I  would  disniisa  tho  appeal. 

Martin,  J.A. :  Several  questions  are  raised  in  tbis  appeal, 
and  I  shall  deal  with  them  as  briefly  as  possible. 

With  respect  to  the  first,  that  the  plaintiff  Company  should 
Iiave  gone  to  the  Court  of  Revision  and  set  up  its  claim  for 
exemption,  and  because  it  did  not  it  cannot  maintain  this  action, 
that  in  principle  is  settled  by  Toronto  Railway  v.  Torordo  Cor- 
poration (1904),  A.C.  809  at  p.  815;  73  L.J.,  P.C.  120, 
Avherein  their  Lordships  of  the  Privy  Council  say: 

"It  appears  to  their  LordHhips  that  the  juriHdiction  of  the  Court  of 
Revision  and  of  the  Courts  exercising  the  statutory  jurisiliction  of  appeal 
from  the  Court  of  Revision  is  confined  to  the  question  whether  the  asBsss- 
tnent  was  too  high  or  too  low,  and  those  Courts  had  no  jurisdiotion  to 
determine  the  question  whether  the  assessnient  eommiesioDer  had  exceeded' 
his  powers  in  assessing  property  which  was  not  by  law  assessable.  In 
other  words,  where  the  aaaessment  was  ab  initio  a  nullity  they  had  no 
jurisdiction  to  confirm  it  or  give  it  validity." 

With  respect  to  the  second,  that  the  plan  and  book  of  refer- 
ence do  not  comply  with  the  British  Columbia  Railway  Act, 
R.S.B.C.  1911,  Cap.  194,  though  the  minister  has  given  his 
sanction  under  section  18,  I  am  of  opinion,  assuming  such  non- 
ci>mpliance  to  be  the  fact,  that  if  there  has  been,  as  here,  an 
approval  of  "the  location  of  the  railway  and  the  grades  and 
curves  thereof  as  shewn  in  such  plan,  profile,  and  book  of  refer- 
ence," that  is  sufficient  for  the  purpose  of  raising  a  claim  for 
exemption  against  taxation  under  the  Municipal  Act,  R.S.B.C, 
1911,  Cap.  170,  even  though  it  might  not  be  a  siiffioient  answer 
for  non-compliance  for  certain  purposes  under  the  British 
Columbia  Railway  Act,  for  which  non-compliance  the  railway 
is  held  responsible  by  section  18(2)  thereof. 

With  respect  to  the  third,  that  the  plantiff  has  lost  its  right 
to  construct  ita  line  because  the  time  for  completion  has  elapsed, 
1  am  ot  opinion  that  the  matter  is  in  such  a  confused  state  of 
legislation  under  various  Provincial  enactments  that  it  is  very 
difficult  to  determine  the  exact  state  of  affairs  thereunder,  but 
seeing  that  the  "railway  works  and  imdortakings"  have  been, 
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by  Federal  statute,  Cap.  20  of  1914,  Canada,  Sec  15,  "declared 
to  be  works  for  the  general  advantage  of  Canada"  to  become 
effective  upon  proclamation  by  the  Governor  in  Council,  and  as 
such  proclamation  has  been  made  on  February  20th,  1917,  to 
take  effect  on  March  1st,  191Y,  it  ia  therefore  impossible  to  now 
contend  that  the  Company  haa  no  power  to  bring  to  completion 
those  portions  of  its  line  still  under  construct i(tn. 

With  respect  to  the  fourth,  that  the  words  in  paragraph  13(c) 
of  the  agreement,  "all  properties,  and  assets  which  form  part  of 
or  are  used  in  connection  with  the  operation  of  its  railway,  shall, 
until  the  first  day  of  July,  A.D.  1924,  be  exempt  from  all  taxa- 
tion whatsoever "do  not  apply,  and  no  exemption  is 

created  thereby  until  after  the  railway  is  fully  completed  and 
the  rails  laid  at  least,  I  am  of  opinion  that  this  is  an  extreme 
and  impractical  view  thereof,  not  warranted  by  reason  or 
authority.  This  Court  decided  in  In  re  Canadian  Northern 
Pacific  Railway  Company  and  City  of  New  Westminsler 
(1915),  22  B.C.  247;  9  W.W.R.  425,  that  primarily  "whether 
or  not  they  [lands  acquired  for  the  general  undertaking]  shall 
become  part  of  the  railway  is  contingent  upon  the  sanction  of 
the  minister  of  railwaj's,"  and  their  Lordships  of  the  Pri\7 
Council  upon  appeal  ((1917),  A.C.  602;  86  L.J.,  P.C.  ITS: 
36  D.L.R.  505)  upheld  that  decision  and  laid  it  down  that  the 
word  "railway"  here  "denoted  a  physicat  thing  of  which  some-- 
thing  else  can  form  part  and  can  be  'operated,'  "  and  go  on 
to  say,  p.  509: 

"The  company  are  no  doubt  juitified  in  buying  land  wbfdi  thej  eipeet 
tney  will  want  for  the  railway  before  getting  tbeir  compniaory  powers, 
and  they  are  probably  in  moat  caaes  acting  providently  in  doing  bo,  as  they 
may  have  to  pay  more  tor  the  lands  when  they  come  to  eierciBe  their 
powers,  but  there  seems  no  reason  for  giving  the  exemption  to  such  lands 
aa  aooD  aa  they  become  the  property  of  the  company.  They  may  Temtin 
for  some  time  in  uae  for  the  purpose  for  which  they  have  previously  been 
used.  In  thia  case  the  lands  arc  said  to  include  some  mills  and  such  like 
buildings  still  being  used  as  before.  Why  should  they  be  exempt  from 
taxation  to  cheapen  the  ultimate  cost  to  the  company  of  the  lands  required 
for  their  undertaking,  when  the  public  ore  neither  getting  the  actual  rail- 
way, nor  having  it  already  in  process  of  construction  for  tbeir  ultimate 
benefit  T  The  benefit  eipected  to  the  public  from  the  railway  is  df  course 
the  consideration  for  the  remission  of  taxation.  From  the  time  the  lands 
are  definitely  appropriated  aa  part  of  the  railway  and  taken  from  other 
uaes  there  appears  reason  for  the  exemption,  and  at  any  rate  it  is  then 
dearly  given." 
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It  then  becomes  a  question,  after  the  sanction  of  the  minister 
haa  been  obtained,  as  to  whether  or  no  the  lands  have  in  fact 
been  "definitely  appropriated  as  part  of  the  railway  and  taken 
from  other  uses,"  for  I  do  not  understand  their  Lordships  to 
mean,  nor  do  I  mean,  that  it  would  be  possible  to  escape  taxa- 
tion after  sanction  by  acquiring,  e.g.,  a  valuable  block  of  build- 
ings and  marking  it  on  the  location  plan  as  "station  grounds" 
under  section  17(c),  and  yet  continuing  to  use  the  building  for' 
business  purposes  and  derive  rents  therefrom.  In  the  case 
before  their  Lordships,  mills  were  being  used  as  before,  and 
there  is  no  difference  in  principle  between  continuing  to  operate 
a  mill  or  continuing  to  run  a  dance  hall.  But  on  the  other 
hand,  if,  e.g.,  after  acquiring  said  buildings  (whether  then  in 
use  for  shop,  mill  or  dance  ball)  the  Company  removed  them 
from  the  contemplateil  site  for  a  station  and  left  the  land  so 
cleared  in  that  vacant  stat*  and  for  that  purpose  till  the  time 
should  arrive,  sooner  or  later,  to  actually  build  a  station  and 
its  appurtenant  tracks  and  yard,  then  it  could  fairly  be  said 
that  there  had  been  a  "definite  appropriation"  of  such  land, 
vacant  though  it  was,  as  part  of  "the  railway,"  and  the  exemp- 
tion would  thereupon  come  into  existence.  Various  other  illus- 
trations of  sufficient  "definite  appropriation"  might  readily  but 
not  usefully  be  given,  because  it  depends  upon  the  special  cir- 
cumstances of  each  case. 

Ab  I  understand  the  judgment  of  the  learned  judge  below,  he 
has  taken  the  view  that  as  to  the  right  of  way  there  has  been 
such  a  definite  appropriation,  of  which  the  sanction  by  the 
minister  "of  the  location  of  the  railway,"  etc.,  would  establish 
a  prima  facie  case;  and  no  good  ground  has  been  shewn  for 
interference  with  that  finding  of  fact.  There  is  nothing,  I 
may  say,  in  the  recent  decision  of  this  Court  in  Canadian 
NoHhem  Pacific  Ry.  Co.  v.  City  of  Kelowna  [  (1917),  25  B.C. 
514];  (1818),  3  W.W.R.  845,  December  20th,  1917,  that,  in 
.  my  opinion,  conflicts  with  the  foregoing  view,  I  did  not  sit 
in  the  case,  but  I  find  on  perusing  the  judgment  of  my  brother 
Oalliueb,  with  whom  the  Chief  Justice  concurred,  that  he 
relies  upon  the  same  observations  as  I  do  in  the  New  We3t- 
vninster  case,  supra.  It  follows,  therefore,  that  the  appeal 
should  be  dismissed. 
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We  were  informed  that  the  cross-appeal  la  not  pressed^  and 
therefore  it  should  be  dismiased. 

McPiiiLLipa,  J.A. :  In  my  opinion,  the  appeal  of  the  Cor- 
]^>oration  of  the  City  of  Armstrong,  as  well  as  the  crose-appeal 
of  the  Canadian  I^orthem  Pacitie  Railway  Company,  should  be 
dismissed.  That  is,  I  am  of  the  opinion,  that  upon  the  evidence 
as  adduced  before  the  learned  trial  judge,  Mr.  Justice  Mac- 
i>oNALD  arrived  at  the  right  conclusion.  In  passing,  I  feel 
constrained  to  say  that  if  the  Corporation  of  the  City  of  Arm- 
strong was  in  a  position  to  shew  that  any  portion  of  the  right 
of  way  declared  to  be  exempt  by  the  judgment  appealed  from 
was  in  use  for  other  than  railway  purposes  within  the  meaning 
of  the  judgment  of  their  Lordships  of  the  Privy  Council  in  In 
re  Canadian  Northern  Pacific  Ry.  Co.  and  City  of  New  West- 
minster (1915),  22  B.C.  247;  (1917),  A.C.  602;  36  D.L.R 
'>05,  it  was  incumbent  upon  the  Corporation  to  have  established 
this.  The  Railway  Company  having  led  evidence  defining  and 
fixing  its  right  of  way,  prima  facie,  the  statutory  exemption 
was  operative,  and  without  evidence  to  the  contrary  the  declara- 
tory judgment  that  the  right  of  way  as  shewn  on  the  plans  duly 
approved  and  registered  ■  was  exempt  from  taxation  was  rightly 
made.  I  was  of  the  opinion  that  a  new  trial  should  be  had  in 
the  Canadian  Northern  Pacific  By,  Co.  v.  City  of  Keloivna 
(1917),  25  B.C.  514,  but  that  action  was  tried  and  the  appeal 
therein  was  standing  for  judgment  during  the  prosecution  of 
the  appeal  to  the  Privy  Council  in  In  re  Canadian  Northern 
Pacific  Ry.  Co.  and  City  of  New  Westminster,  supra. 

The  trial  of  the  present  action  having  taken  place  after  the 
judgments  in  both  of  the  above  mentioned  actions,  it  is  to  be 
observed  that  the  defence  offered  no  satisfactory  evidence  what- 
ever in  justification  of  the  assessment  of  the  lands  comprised  in 
the  right  of  way,  to  which  lands  only  the  judgment  appealed 
from  extends. 

In  view  of  the  facta  and  circumstances  therefore,  and  the 
advantage  of  knowing  at  the  time  of  the  trial  and  for  a  con- 
siderable time  prior  thereto,  what  parcels  of  land  comprised  in 
the  right  of  way  would  not  be  exempt  (if  any)  within  the 
language  of  Sir  Arthur  Channell,  who  delivered  the  judgment  of 
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their  I^rdahipB  of  the  Privy  Council  in  In  re  Canadian 
Northern  Pacific  Ry.  Co.  and  City  of  New  Westminster,  aupra, 
no  forceful  position  is  made  out  in  the  present  case  for  the 
direction  of  a  new  trial  upon  any  such  ground.  It  may  be 
further  remarked  that  the  notice  of  appeal  of  the  Corporation 
does  not  ask  that  a  new  trial  be  directed.  In  any  case  I  con- 
sider that  the  present  case  is  not  one  requiring  any  such  order 
to  be  made. 

Then  it  was  also  submitted  that  the  Railway  Company  not 
having  appealed  to  the  Municipal  Court  of  Eeviaion  the  present 
action  was  not  maintainable.  It  is  only  necessary,  upon  this 
jMjint,  to  refer  to  Toronto  Railway  v.  Toronto  Corporation 
(1904),  A.C.  809  at  p.  815,  followed  by  this  Court  in  NoHh 
Cowichan  v.  Hawihomthwaite  [(1917),  24  B.C.  571];  42 
D.L.E.  207.  The  head-note  of  the  Hawthomtkn-aite  case 
reads  as  follows: 

"If  an  aMeBSmeat  of  land  is  ill^al  the  perRou  assessed  is  not  oompelled  .^ 
lo  resort  to  the  remedj  of  an  appeal  to  the  Courts  of  Revision,  but  may 
resist  an  action  under  the  Municipal  Act    (B.C.  1914,  c.  62,  b.  S7S)   to 
recover  the  taiea," 

and  the  Btatule  law  under  consideration  by  their  Lordships  of 
the  Privy  Council  in  the  Toronto  Railway  v.  Toronto  Corpora- 
tion, supra,  was  similar  in  terms  to  the  British  Columbia  Muni- 
cipal  Act.  The  particular  line  of  railway  authorized  to  be 
constructed  (see  Canadian  Northern  Pacific  Railway  Extension 
Act,  1912,  B.C.  Stats.  1912,  Cap.  32),  the  right  of  way  of 
which  has  been  by  the  learned  trial  judge  declared  exempt  from 
taxation,  is  exempt  from  taxation  by  statutory  exemption  until 
the  Ist  of  July,  1924:  see  Cap.  3,  B.C.  Stats.  1910,  Schedule, 
paragraph  13(e),  Canadian  Northern  Agreement, 

Now,  in  my  opinion,  the  onus  which  rested  upon  the  Cor- 
poration of  displacing  this  statutory  exemption  was  not  dis- 
charged, and  the  Corporation  has  failed  to  shew  that  the  learned 
trial  judge  arrived  at  a  wrong  conclusion.  Likewise  the  Rail- 
way Company  has  failed  to  shew  that  (he  learned  trial  judge 
should  have  granted  a  more  extensive  exemption.  I  do  not 
consider  it  necessary  to  add  anything  more  in  the  way  of  reasons 
for  judgment  upon  this  appeal,  further  than  to  say,  that  having 
had  the  opportunity  to  read  the  judgment  of  my  brother 
Maetix,  I  wish  to  say  that  I  am  in  agreement  with  all  he  has 
said.  In  the  result,  in  my  opinion,  both  appeals  should  stand 
dismissed  and  the  judgment  of  the  learned  judge  affirmed. 

Ebekts,  J.A.:   I  would  dismiss  the  appeal.  ' 
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Mabtir,  J.A.  :  The  judgment  I  have  ^ven  in  the  City  ol 
Vernon  case,  covers  all  the  points  raised  herein  on  the  main 
appeal,  and  therefore  it  should  be  dismissed.  , 

But  the  cross-appeal  is  pressed  in  this  case,  and  it  is  urtred 
that  there  has  been  a  definite  appropriation  of  more  land,  shewn 
on  the  location  plan,  viz.,  "station  grounds,"  etc.,  and  that  thas', 
like  the  right  of  way,  form  part  of  the  railway.  This  question 
of  fact  must  he  presumed  to  have  been  decided  by  the  learned 
trial  judge  adversely  to  the  defendant,  for  judgment  has  gon« 
against  it,  and  after  perusing  the  evidence  on  the  point,  to 
which  we  were  referred,  I  see  no  good  ground  for  disturbing 
hia  finding.  While  the  Company  established  a  prima  facie 
case  of  definite  appropriation  by  proving  the  sanction  by  the 
minister  "of  the  location  of  the  railway,"  etc.,  yet  that  case  has 
been  displaced  by  the  defendant  which  has  sufficiently  shewii 

that  the  lands  so  marked  still  "remain in  use  for  the 

purpose  for  which  they  have  previously  been  used"  {viz.,  market 
gardening,  or  farming — "growing  vegetables,"  as  a  wilne&s 
describes  it)  as  was  said  in  Canadian  Northern  Pacific  Bailwoy 
V.  New  WesimiTister  Corporation  (1917),  A.C.  602;  86  L.J.. 
P.C.  178;   36D.L.R.  505. 

The  cross-appeal  should  therefore  be  dismissed. 


McPhillips,  J.A. :   The  reasons  for  judgment  given  by  me 
in  Canadian  Northern  Pacific  By,  Co.  v.  City  of  Vernon  are 
liOPHUiiPB,  ^^^^jj^  applicable  to  the  appeal  in  this  action.      I  would  there- 
fore dismiss  the  appeal  and,  being  in  agreement  with  my  brother 
Maetin,  would  also  dismiss  the  cross-appeal. 

BBKBTB,j.A.       Eberts,  J.A.  [    I  would  dismiss  the  appeal. 

Appeal  and  cross-appeal  dismissed. 

Solicitors  for  appellants :   Cochrane  £  Ladner. 
Solicitors  for  respondent:   Heggie  &  DeBeck. 
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DOMINION  TRUST  COMPANY  v.  MUTUAL  LIFE 
ASSURANCE  COMPANY  OF  CANADA. 

Fixivret — Safeig-depotit  bottef — Fault  crmglracted  at  reeeptaeU  for  bo»ea 
— Boget  reating  on  floor — Hot  othenoUe  attaahtd  to  realty. 

Tlie  vault  in  the  Dominion  Trust  Company's  building  at  Vancouver  was 
eonstrueted  as  a  receptacle  for  safety-deposit  boxes.  Before  the  com- 
pletion of  the  buildinf^  a  large  number  of  safety-deposit  boxes  were 
installed  in  the  vault.  They  were  placed  in  steel  sections  containing 
25  to  30  boxes  each  weighing  about  one  and  one-half  tons,  and  rested 
on  the  steel  floor  of  their  own  weight,  not  being  attached  to  the  realty 
in  any  way.  Aft«r  they  were  installed  a  nibber  tiling,  half  an  inch 
thick,  was  placed,on  the  floor  and  made  flush  with  the  base  of  the 
boxes  but  not  under  them.  Other  fixtures  were  added  to  the  vault, 
some  of  which  it  would  have  been  necessary  to  tear  away  before  the 
boxes  could  be  removed.  About  a  year  afterwards  another  set  of 
boxes  was  installed  in  the  vault,  but  they  rested  of  their  own  weight 
on  the  top  of  the  rubber  tiling  floor  and  were  not  attached  in  any  way. 

Meld  (Galuheb,  J. .4.  dissenting),  that  the  boxes  installed  during  the  con- 
struction of  the  building  were  part  of  the  realty  which  passed  to  the 
mortgagee  under  foreclosure  proceedings. 

Held,  further  (McPhillips,  J.A.  dissenting),  that  the  boxes  installed  a 
year  later  were  chattels,  and  removable  by  the  mortgagor. 

Judgment  of  Gbeoobt,  J.  aflirmed. 
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Appeal  and  erosa-appeal  from  the  decision  of  Geeooey,  J.,  of 
the  29th  of  November,  1917.  The  action  is  with  relation  to  the 
ownership  of  safety-deposit  boxes  placed  in  the  vaults  below  the 
Dominion  Trust  Building  in  Vancouver,  This  building  was  built 
by  the  British  Canadian  Securities,  Limited,  and  in  the  course  of 
its  construction  the  owners  borrowed  money  from  the  Mutual 
Life  Assurance  Company,  which  was  secured  by  a  mortgage  on  ; 
the  building.  After  the  completion  of  the  building  the  Dominion 
Trust  Company  became  tenants  for  one  year,  and  at  the  expira- 
tion of  the  term  purchased  the  property.  There  were  in  all 
2,676  boxes  placed  in  the  vault.  They  rested  in  steel  caaea  or 
sections  weighing  about  one  and  one-half  tons  each,  and  each 
section  contained  from  25  to  30  boxes.  Two  thousand  two 
hundred  and  eighty  boxes  (called  the  old  boxes)  had  been  put 
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in  by  tbe  Securities  Company.  They  were  oot  attached  to  tlie 
realty  in  any  way,  but  after  being  installed  along  the  waits,  and 
resting  on  the  steel  floor,  a  rubber  tiling  about  half  an  inch 
thick  was  put  in  on  top  of  tbe  steel  floor  and  placed  flush  with  the 
base  of  the  deposit-box  casings  which  remained  on  the  steel  floor, 
and  certain  fittings  were  added  to  the  vault  tending  to  shew  the 
permanency  of  the  boxes.  Upon  the  Dominion  Trust  Companj' 
becoming  owner  of  the  property,  396  more  boxes  were  installed. 
These  boxes  were  put  in  nests  and  rested  on  top  of  the  rubber 
tiling.  The  defendant  Company  had  obtained  a  final  order  for 
foreclosure  of  the  mortgage  covering  the  building  in  question: 
they  refused  to  give  up  the  safety-deposit  boxes,  contending  thev 
were  part  of  the  realty,  and  included  in  the  security  held  under 
the  mortgage.  Upon  the  trial  of  the  action,  brought  by  tk 
'  liquidator  of  the  Dominion  Trust  Company ,to  recover  the  boses, 
it  was  held  by  the  learned  trial  judge  that  the  boxes  placed  in 
the  vaiilt  by  the  B.C.  Securities  were  part  of  the  realty,  and 
included  in  the  security  covered  by  the  mortgage,  but  that  the 
396  boxes  subsequently  installed  by  the  Dominion  Trust  Com- 
pany were  chattels,  and  should  be  delivered  over  to  the  liqui- 
dator. The  defendant  appealed  and  the  plaintiff  cross-appealed. 
The  appeals  were  argued  at  Vancouver  on  tbe  2f5th,  29th  an.i 
30th  of  April,  1918,  before  Macdonai-u,  C.J. A.,  Galliher  and 
McPhii.lipb,  JJ.A. 

S.  S.  Taylor,  K.C.,  and  Koheri  Smith,  for  appellant:  The 
boxes  rest  on  tbe  steel  floor.  The  rubber  tiling  is  constructed 
around  the  old  boxes,  but  the  new  ones  were  put  in  after  the 
tiling  had  been  completed  and  are  on  top  of  the  tiling.  I  con- 
tend they  are  all  part  of  the  original  construction:  see  Haggert 
V.  The  Town  of  Brampton  (1897),  28  S.C.R.  174.  An  article 
standing  of  its  own  weight  may  become  a  fixture.  It  depends 
on  the  degree  of  annexation  and  the  object  of  tbe  annexation: 
see  Holland  v.  Hodgson  (1872),  L.R.  7  C.P.  328  at  p.  332; 
Dickson  v.  Hunter  (1881),  29  Gr.  73  at  p.  81;  Keefer  v. 
Merrill  (1881),  6  A.K.  121;  D'EyncouH  v.  Gregory  (186Ci. 
L.R.  3  Eq.  382  at  p.  394.  They  are  put  there  as  part  of  the 
architectural  design.  It  was  built  expressly  for  tbe  Dominion 
Trust  as  far  as  the  ground  floor  is  concerned:   see  Reynolds  v. 
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Askby  &  Son  (1904),  A.C.  466  at  p.  470;  Stack  v.  Eaton 
(1902),  4  O.L.R.  335  at  p.  338;  Kilpatrick  v.  Stone  (1910), 
15  B.C.  158;  Canadian  Bank  of  Commerce  v.  Lewis  (1907), 
12  B.C.  398.  The  boxes  were  sold  as  part  of  the  building  to 
the  Dominion  Trust, 

A.  H.  MacNeill,  K.C.  (Gurd,  with  him),  for  respondent: 
yeither  the  new  nor  the  old  boxes  are  annexed  to  the  realty. 
They  deal  with  the  vault  as  part  of  the  security,  but  not  the 
boxes.  Once  a  chattel  it  is  alway.?  so.  The  law  is  the  same  in 
Scotland  and  England :  see  Bain  v.  Brand  (1876),  1  App.  Cas. 
762.  On  the  question  of  machinery  being  a  fixture  sec  S,r 
parte  Astbury  (1869),  4  Chy.  App.  630.  The  question  of 
annexation  to  the  land  is  fully  discussed  in  WHtshear  v.  Cot- 
trell  (1853),  1  El.  &  Bl.  674;  Mather  v.  Fraser  (1856),  2  K. 
&  J.  536  at  p.  559 ;  The  Metropolitan  Counties,  &c..  Society  v. 
Brown  (1859),  26  Beav.  4.54;  In  re  De  Falbe  (1901),  1  Ch. 
523.  Unless  it  has  come  part  of  the  house  in  an  intelligible  sense 
it  does  not  pass  to  the  mortgagee. 

Taylor,  in  reply:  On  the  question  of  intention  see  Keefer  v. 
Merrill  (1881),  6  A.R.  121  at  p.  130. 

Cur.  adv.  wit. 

lat  October.  IMS. 

Macdonald.  C.J. a.:  The  question  is  whether  or  nnt  the 
safety -deposit  boxes  in  question  were  part  of  the  freehold  or 
were  merely  chattels.  It  arises  in  this  case  as  between  mort- 
gagee and  the  assignee  of  the  mortgagor,  who  is  now  the  owner 
of  the  equity  of  redemption. 

The  building  now  known  as  the  Dominion  Trust  nnildinK 
ivas  erected  by  the  British  Canadian  Securities  Company,  a 
company  subsidiary  to  the  Dominion  Trust  Company,  and  I 
think  it  can  fairly  be  inferred  from  the  facts  that  the  building 
was  intended  mainly  for  occupation  by  the  Trust  Company,  It 
was  erected  and  equipped  to  meet  the  business  requirements  of 
the  Trust  Company. 

The  learned  trial  judge  found  that  the  boxes  originally 
installed  during  the  construction  of  the  building  by  the  said  B.C. 
Securities  Co.,  the  mortgagors,  were  part  of  the  freehold,  but 
that  certain  other  boxes  placed  in  the  building  by  the  Dominion 
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Truflt  Company  about  a  year  afterwards  were  chattels.  The 
term  "vault"  is  sometimes  used  in  this  case  as  signifying  tLe 
strong  room  and  sometimes  the  boxes  in  the  room.  But  this 
confusion  in  terminology  apart,  the  case  has  to  do  with  steel 
boxes  and  their  frames,  installed  in  a  room  specially  constructed 
for  the  safe  deposit  and  care  of  documents  and  valuables.  At 
the  date  of  the  mortgage  these  boxes  had  not  been  installed,  but 
their  installation  was  clearly  in  the  contemplation  of  the  parties 
to  the  mortgage  and  the  Dominion  Trust  Company.  The  Trust 
Company  at  first  occupied  a  considerable  part  of  the  building, 
including  the  strong  room  and  its  equipment,  as  tenants  of  the 
Securities  Company,  and  after  a  year  of  such  tenancy  took  a 
conveyance  of  the  premises  subject  to  the  mortgage.  The 
Securities  Company  and  the  Trust  Company  are  now  in  liqui- 
dation. The  mortgagee  is  in  possession,  and  the  Trust  Com- 
pany brought  this  action  to  recover  the  boxes  in  dispute. 

The  circumstances  under  which  the  first  lot  of  boxes  were 
installed  in  the  strong  room  are,  in  my  opinion,  important  as 
indicating  the  int^'ntion  of  the  owners  of  the  premises,  and  also 
the  understanding  of  the  Dominion  Trust  Company,  as  to  what 
tho  relationship  of  these  boxes  to  the  freehold  was  intended  to 
be.  A  large  number  of  the  boxes  were  purchased  from  the 
Trust  Company  by  the  Securities  Company  for  instellation  with 
others  purchased  from  the  manufacturers.  Tbey  were  installed 
in  accordance  with  plans  of  the  strong  room  prepared  by  the 
architect.  The  strong  room  was  constructed  specially  for  the 
business  of  safe  deposit.  The  installation  of  these  boxes  appears 
to  me  to  be  part  of  the  general  scheme  to  construct  and  equip  a 
building  or  room  for  a  particular  purpose.  Those  which  the 
learned  trial  judge  held  to  be  part  of  the  freehold,  while  not 
actually  attached  thereto  by  bolts  or  other  fastenings,  were 
placed  in  such  a  way  as  to  suggest  permanency.  Tbey  occu- 
pied one  side  of  the  room  from  end  to  end  and  from  floor  to 
ceiling,  with  appropriate  finished  moulding  along  tho  top,  and 
rested  upon  the  concrete  floor  below  the  rubber  tiling  which 
covered  the  rest  of  the  floor,  and  which  was  fitted  against  the 
base  of  the  boxes.  Complimentary  to  the  boxes  were  certain 
cubicles  or  small  apartments  affixed  to  the  freehold,  designed 
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for  the  convenience  of  depoaitore  in  examining  their  documents    °P^^°^ 
in  private. 

It  appears  to  be  well  established  by  authority  that  if  an 
intention  to  make  chattels  part  of  the  freehold  is  sufficiently  _ 
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established  from  all  the  circumstances  of  the  particular  case,    Dounioh 
they  may  be  held  to  be  part  of  the  freehold,  notwithstanding       ^^^ 
that  they  are  not  affixed  otherwise  than  by  their  own  weight  to     MirroAt 
the  freehold :   Holland  v.  Hodgson  (1872),  L.R.  7  C.P.  328,  in  assp^so 
which  Lord  Blackburn  points  out  that  in  such  circumstances    ?*^*''^ 
the  onus  of  proof  lies  on  the  party  who  alleges  that  the  chattel 
has  been  made  part  of  the  realty.     In  Leigh  v.  Taylor  (1902), 
A.C.  157  at  p.  162,  Lord  Macnaghten  said  that, 

"The  mode  o(  annexation  is  only  one  of  the  circiimHtaoceB  of  the  c&bs, 
and  not  always  the  most  important — nnd  its  relative  importance  ii  probably 
not  what  it  was  in  ruder  or  simpler  times." 

One  may  be  permitted  to  ask,  in  view  of  the  fact  that  the 
Trust  Company  was  to  become  tenant,  why  the  boxes  which 
belonged  to  the  Trust  Company  should  have  been  purchased 
from  them  by  the  Securities  Company  and  installed  as  part  of 
the  original  scheme  of  construction  if  they  were  to  remain  chat- 
tels ?  That  portion  of  the  building,  including  the  strong  room, 
which  was  leased  by  the  Trust  Company  was  leased  at  a  lump 
sum,  without  distinction  between  the  building  as  freehold  and 
these  boxes  as  chattels.  In  my  opinion,  the  completeness  of  the 
equipment  of  the  room  by  the  installation  of  the  boxes  and 
cubicles  strongly  supports  the  defendant's  contention  that  the 
boxes  were  intended  te  be  a  permanent  adjunct  of  the  strong 
room.  The  removal/'f  these  boxes  would  leave  the  floor  of  the 
room  in  an  incompftte  condition.  The  rubber  tiling  would 
have  to  be  extended  over  the  surface  formerly  occupied  by  the 
boxes,  and  while  this  is  not  in  itself  a  matter  of  very  great 
weight,  yet,  in  conjunction  with  other  circumstances,  it  is  not 
to  be  overlooked.  As  regards  the  second  class  of  boxes,  namely, 
those  which  were  placed  in  the  strong  room  by  the  Trust  Com- 
panj  after  they  became  the  owners  of  the  equity  of  redemption, 
I  entertain  considerable  doubt  as  to  their  status.  They  were 
no  part  of  the  original  construction  or  installation,  and  I  am 
unable  to  say  that  the  learned  judge  came  to  a  wrong  conclusion 
when  he  held  that  the  mortgagees  did  not  satisfy  the  burden  of 
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proof  resting  on  tliem  to  shew  that  these  boxes  were  made  part 
of  the  freehold.  They  did  not  form  even  a  complete  "nest  of 
boxea,"  and  were  not  embraced  in  the  general  scheme  of  num- 
bering applicable  to  the  others. 

I  would,  therefore,  dismiss  both  appeal  and  erofls-appeal. 

Gali.ih£B,  J.A,  :  I  would  dismiss  the  appeal  and  allow  thf 
crosB-appeal.  I  realize  that  it  is  a  case  of  no  little  difficulty. 
and  one  on  which  different  minds  can  very  well  corae  to  opposite 
conclusions,  as  indeed  is  instanced  by  the  fact  that  no  two  mind-i 
have  wholly  met  here. 

After  a  carefid  perusal  of  the  evidence  and  an  endeavour  tf 
apply  the  authorities  cited  to  us,  and  others  which  I  have  read, 
I  am  imable  to  conclude  that  the  articles  in  qnestion  here  arc 
fixtures  and  come  within  the  purview  of  the  mortgage.  Mr, 
Taylor  presented  to  us  a  very  forceful  and  elaborate  argument 
as  to  the  architectural  design,  location  and  numbering  of  the 
nesta  of  boxes,  the  cubicles,  grills  and  other  fittings,  their  gen 
eral  erection  and  construction  on  a  well-defined  plan,  and  ni^ei' 
that  he  was  well  within  the  decision  in  D'Eyncoiirt  v,  Gregory 
(1866),  L.R.  3  Eq.  382  at  p.  3fl4.  In  that  case  Lord  Romilly. 
Master  of  the  Rolls,  expressed  himself  as  not  coming  to  his  con- 
clusions with  any  degree  of  confidence  or  complete  satisfaction 
to  himself,  but  even  had  the  decision  been  given  absolutely  free 
from  doubt,  I  must  confess  I  cannot  see  the  application  of  a 
principle  under  the  circumstances  of  that  case,  which  was  the 
beautifying  of  an  expensive  manor  house  and  grounds  by  the 
harmonizing  and  symmetrical  designing  and  construction  of 
objects  of  art,  to  the  furnishings  of  a  safety-deposit  vault  in 
a  business  block.  As  regards  the  rule  laid  down  by  Lord  Black- 
bum  (then  Justice  Blackburn),  who  delivered  the  judgment  of 
the  Court  in  Holland  v.  Hodgson  (1872),  L.R.  7  C.P.  328,  fol- 
lowed and  approved  in  subsequent  cases  in  England  and  in  our 
Supreme  Court  of  Canada,  it  resolves  itself  into  a  question  of 
what  was  the  intention  of  the  parties  under  the  particiilar  cir- 
cumstances of  each  case.  I  think  we  must  find,  upon  the  evi- 
dence here,  that  the  several  articles  in  question  could  be  easily 
removed  without  damage  to  the  property.  Of  course,  that  alone 
does  not  determine  what  are  fixtures  and  what  are  chattels,  and 


XXVI.]      BRITISH  COLUMBIA  REPORTS. 

as  evidence  of  intention,  Mr.  Taylor  points  to  the  fact  that  when 
negotiating  for  the  loan,  the  plaintiff  made  a  point  of  the 
earning  capacity  of  the  safety-deposit  vault.  I  think  it  may  be 
assumed  that,  generally  speaking,  loan  companies  do  not 
advance  their  money  with  the  view  of  at  some  future  time 
acquiring  the  property  by  foreclosure  or  sale  proceedings,  but 
rather  for  the  purpose  of  income  by  way  of  interest  on  siich 
loans,  but,  of  course,  with  a  view  to  obtaining  ample  security  in 
case  of  failure  to  repay  the  loan  and  interest.  Aflcr  the  valua- 
tion of  the  property  as  a  property  pure  and  simple,  they  inquire 
into  the  earning  capacity  of  the  premises,  not  so  much  perhaps 
with  a  view  to  placing  an  enhanced  value  thereon  as  to  the 
probability  of  the  mortgagor  being  able  to  meet  his  i>ayments 
when  due.  I  admit  both  conditions  may  be  in  mind,  but  not  so 
as  to  warrant  us  in  asauming  that  the  defendant  believed  or  the 
plaintiff  intended  that  the  fittings  or  fixtures,  whichever  we  may 
for  the  moment  call  them,  would  be  covered  by  the  mortgage. 
The  mortgage  was  upon  the  lands  and  premises,  describing 
them,  and  making  no  reference  to  fixtures  (though  fixtures,  of 
course,  would  be  included),  and  I  mention  it  merely  to  point 
out  that  in  most  of  the  cases  cited  to  us  by  Mr.  Taylor,  of  coun- 
sel for  the  defendant,  which  were  cases  where  machinery  was 
being  used  for  manufacturing  purposes,  and  where  without  the 
active  operating  creative  power  the  purposes  for  which  thi' 
premises  were  utilized  could  not  be  carried  out,  fixtures  were 
specifically  mentioned  in  the  mortgage.  Some  of  these  nests  of 
Iwxes  were  laid  on  steel  beams,  and  rubber  tiling,  with  which 
the  floor  of  the  vault  was  finished,  was  brought  up  to  and  against 
the  base  of  the  boxes,  while  those  brought  in  later  were  placed 
on  top  of  the  rubber  tiling,  a  fact  which  rather  argues  against 
there  being  an  intention  to  attach  these  as  fixtures  to  carry  out 
a  completed  plan  as  a  whole.  The  removal  of  one  row  of  rubber 
tiles,  which  would  be  sufficient  to  enable  the  boxes  to  bo 
removed,  seems  to  uie  to  affect  the  realty  in  so  slight  a  degree  as 
to  constitute  practically  no  appreciable  damage.  Nothing 
would  be  gained  by  dwelling  upon  the  matter  further,  as  rightly 
or  wrongly,  I  have  reached  a  conclusion  satisfactory  to  my  own 
mind  as  to  the  nature  of  these  articles. 
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McPhillips,  J.A.  :  The  two  actions  were  tried  together  by 
Mr.  Justice  Gheqoey,  and  involved  the  queetiou  of  the  dete^ 
mination  as  to  whether  the  safety-deposit  boxes,  cubicles  and 
other  lixtitres  connected  therewith,  of  the  safety-deposit  vault  of 
the  Dominion  Trust  Company  were  the  property  of  the  Mutual 
Lift'  Assurance  Company  of  Canada,  mortgagees,  later  mort- 
gagees in  possession,  and  still  lat«r  the  owners  of  the  freehold 
by  an  order  absolute  of  foreclosure.  The  learned  trial  judge  in 
a  very  careful  judgment,  in  which  he  went  very  fully  into  tbe 
facts,  and  discussed  the  law  as  it  is  interpreted  and  applied  bv 
him,  found  that  tbe  safety-deposit  boxes  called  by  him  as  lot  1 
were  the  property  of  tbe  Dominion  Trust  Company,  being  part 
of  the  realty ;  that  as  to  lot  2  they  were  and  remained  chattels 
of  the  Dominion  Trust  Company.  The  Mutual  Life  Assurance 
Company  of  Canada  appealed  as  to  the  finding  relative  to  lot  2, 
and  tbe  Dominion  Trust  Company  cross-appealed  as  to  the  find- 
ing relative  to  lot  1.  The  British  Canadian  Securities,  Lim- 
ited, was  in  its  action  hidd  to  be  entitled  to  the  steel  bookcases 
and  map  and  voucher  cases,  and  the  Mutual  Life  Assurance 
Company  of  Canada  was  held  to  be  entitled  to  the  steel  shelving 
and  wire  partition  iu  the  storage  vault  and  counter  plate  glass 
on  the  counters,  and  in  this  action  there  is  an  appeal  and  cross- 
appeal.  In  my  opinion,  and  with  great  respect  to  the  learned 
trial  judge,  I  am  entirely  unable  to  accept  the  view  that  the 
Dominion  Trust  Company  ov  the  British  Canadian  Securities, 
Limited,  arc  entitled  to  any  of  the  claimed  articled,  but  that 
they  are  all  fixtures,  and  are  the  property  of  the  Mutual  Life 
Assurance  Company  of  Canada,  the  owners  of  the  freehold. 

It  would  be  too  long  a  story  to  in  detail  set  forth  the  various 
changes  in  the  business  relations  and  realty  holdings  changes 
of  the  Dominion  Trust  Company  and  the  British  Canadian 
Securities,  Limited,  ending  in  disastrous  financial  failure,  but 
this  much  can  be  said,  that  the  two  Companies  were  one  in  so 
far  as  that  can  be  said  where  they  were  separate  entities,  man- 
aped  wholly  by  the  one  person,  namely,  the  late  W.  K.  .\mold. 
who  was  the  managing  director  of  both  companies.  The  mortfrain' 
held  by  the  Mutual  Life  Assurance  Company  of  Canada,  noff 
foreclosed,  was  given  by  the  British  Canadian  Securities,  Lim- 
ited, tbe  then  owners  of  the  freehold,  being  a  most  modem  and 
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substantial  oflBce  building  in  the  City  of  Vancourer,  of  exten- 
sive proportions,  and  was  later  the  home  apd  the  property  of  the 
Dominion  Trust  Company,  subject  to  the  mortgage,  becoming 
subsequently  to  the  mortgage  the  owner  of  the  freehold  by  con- 
veyance from  the  British  Canadian  Securities,  Limited.  The 
Dominion  Trust  Company  (hereafter  called  the  Trust  Com- 
pany) was  a  party  to  the  application  for  the  loan  made  to  the 
Mutual  Life  Assurance  Company  of  Canada  (hereafter  called 
the  Assurance  Company),  and  was  a  party  to  the  mortgage  and 
bond  as  a  principal  debtor,  along  with  the  British  Canadian 
Securities,  Limited  (hereafter  called  the  Securities  Company) 
for  the  due  payment  of  the  mortgage.  Elaborate  forms  of 
application  plans  and  other  data  were  placed  beforf  the  Assur- 
ance Company,  and  great  stress  was  laid  upon  the  nature  of  the 
building,  its  adaptation,  in  fact,  architectural  design,  to  house 
the  safety-deposit  vaults,  and  to  generally  carry  on  an  extensive 
financial  and  trust  business  of  a  permanent  nature,  and  the  busi- 
ness carried  on  was  certainly  of  large,  even  vast,  proportions, 
unfortunately  only  to  end  in  disastrous  failure.  There  was 
displayed  in  lai^e  letters  upon  the  building  this  legend: 
"Dominion  Trust  Company  The  Perpetual  Trustee — Armour 
Plate  Safety  Deposit  Vaults,"  evidencing  the  declared  per- 
manent nature  of  the  business  carried  on  in  the  building.  It  is 
true  that  the  whole  office  building  was  not  devoted  to  the  busi- 
ness of  the  Trust  Company  and  the  Securities  Company,  there 
being  other  tenants,  but  the  building  was  most  certainly  ear- 
marked in  particular  as  the  permanent  abode  of  the  Trust  Com- 
pany, and  was  built  and  especially  adapted  for  the  business  of 
the  Trust  Company  and  the  Securities  Company,  and  this  waa 
generally  impressed  upon  the  Assurance  Company.  It  would 
take  too  long  to  enter  into  the  details  as  to  this,  but  I  consider 
that  the  subject  warrants  at  least  the  setting  forth  of  a  letter 
which  went  to  the  Assurance  Company  from  Arnold  at  the  time 
of  the  application  for  the  loan.      It  reads  as  follows : 

"We  b^  to  advise  you  that  we  ore  sending  you  todaj'  under  separate 
cover  blue  prints  ol  our  building  at  the  comer  of  Fender  and  Homer 
Street*,  VaocouvsT,  as  requested  bj  Mr.  B.  L.  Drury.  With  r^u-d  to  the 
rentals  for  safe-deposit  vaults,  we  beg  to  advise  you  that  the  earnings  for 
the  first  eight  months  of  1912  were  85,000.  The  vaulta  being  installed  in 
the  building  at  the  corner  of  Pender  and  Homer  Streets  are  double  the 
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size  of  tlie  present  vaults,  and  the  earniDg  capacity  will  be  (25,000.  At 
the  present  time  the  Dominion  Trust  Company  have  some  ten  different 
tii^es  of  deposit  boxes  for  rent,  but  a  number  of  sizes  are  all  rented  and 
they  nre  waiting  to  instal  new  boies  in  the  new  buihiing.  We  would  lik« 
to  know  r^arding  this  loan  by  wire  after  your  full  Board  meeting  to  be 
lield  on  the  10th  inst.  I  might  say  that  since  your  president  and  msoaging 
^uh't'^Co  '''"'^''*''  **'^  ''^"^  "^  ^^"^  refused  this  loan  from  other  parties  on  account 
p^       '    of  BBHUrnnces  which  they  gave  us  at  that  time." 

llm^  ^^^  Assurance  Company  finally  advanced  the  sum  of 
Absdhancb  $225,000  by  way  of  mortgage,  and  became  po-ssessed  of  the  legal 
OP  Panada  estate  in  the  lands  upon  which  the  building  is  situate  and  were 
mortgagees  thereof.  The  Trust  Company  became  the  owners 
thereof,  subject  to  the  mortgage,  by  purchase  from  the  Securi- 
ties Company  for  the  sum  of  $625,000,  being  conveyed  the  laml 
upon  which  the  building  is,  "together  with  all  buildings,  fis- 
turea,"  etc.,  words  to  be  found  in  the  conveyance.  Now,  at  the 
time  of  the  conveyance,  the  hulk  of  the  articles  called  in  ques- 
tion were  in  place  and  situate  in  the  building,  and  in  use  in  con- 
nection with  the  business  there  carried  on,  and  all  of  the  articlrs 
are  in  their  nature  not  only  useful,  but  in  these  modem  times 
may  be  said  to  be  necessary  in  the  carrying  on  of  the  business, 
especially  when  carried  on  in  the  extensive  way  in  which  it  was, 
being  a  business  of  great  volume,  and  the  building  was  adve^ 
tiscd  far  and  wide  as  having  the  most  complete  fittings  of  the 
most  modem  kind,  and  of  undoubted  convenience  and  safety,  in 
iiopKiLUPs,  f act,  in  perfect  keeping  with  the  character  of  safety-deposit 
^■*"  vaults,  now  so  well  understood  in  the  large  cities  of  the  United 
States  and  Canada.  It  is  clear  beyond  question  that  a  veiy 
material  inducement  for  the  making  of  the  loan  by  the  Assur- 
ance Company  was  the  character  of  the  building  and  its  special 
adaptation  to  the  business  carried  on,  and  its  very  complete 
architectural  design  and  construction,  together  with  all  the 
necessary  iittings  of  safety-deposit  vaults,  i.e.,  safety-deposit  box 
units  and  all  the  necessary  attendant  features  to  complete  the 
same,  together  with  the  steel  book  cases,  map  and  voucher  cases, 
steel  shelving,  wire  partition  and  storage  vault,  in  short,  all  the 
claimed  articles  find  their  natural  place  upon  the  premises  in 
which  the  business  was  being  carried  on,  and  were  essential  and 
necessary  in  the  carrying  on  of  the  business  and  evidenced  the 
special  character  of  the  building  and  its  adaptation  for  the 
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special  class  of  businesB  carried  on  therein.      I  do  uot  find  it    c**^™'  "' 

necesaary  to  enter  into  detail  as  to  which  Company  placed  the       

respective  claimed  chattels  upon  the  premises,  it  not  being  a        '^'^ 
matter  material  to  the  inquiry  as  I  view  it.      They  all  became     *=*■  ^• 
fixtures,  and  were  not  removable  as  against  the  mortgagee  in  DouiinoN 
possession  and  the  owners  of  the  building  and  land  by  way  of  Tbost  Co, 
foreclosure  of  the  mortgage.      It  may  be  remarked  in  passing    Mutuai. 
that  no  attempt  was  made  to  set  up  any  title  to  the  claimed  Ag^^Kci 
ohattelB  until  after  the  mortgagee  was  in  possession.     The  Trust    CoMPAt»T 
Company  and  Securities  Company  are  both  in  the  course  o£ 
being  wound  up,  and  the  claims  made  arc  being  made  by  the 
liquidators  thereof — that  is,  the  actions  are  being  carried  on 
in  connection  with  liquidation. 

In  the  argument  upon  the  two  appeals  (I  am  dealing  with 
the  actions  and  the  appeals  in  one  judgment  as  the  facts  and 
the  law  are  so  interlaced  that  it  would  only  moan  undue  repeti- 
tion otherwise,  and  I  catmot  really  see  any  differentiation  in 
the  matter  for  consideration ;  that  is,  my  view  of  the  law  appli- 
cable to  the  special  facts  is  equally  decisive  and  comprehensive 
of  both  appeals)  a  great  many  authorities  were  referred  to.  I 
do  not  intend  to  in  detail  discuss  all  of  these  authorities.  With 
deference  to  counsel  upon  both  aides,  some  of  them  seem  quite 
inapplicable,  but  I  admit  that  there  would  appear  to  be  quite  a 
good  deal  of  confusion  in  the  many  opinions  of  the  eminent  kcphillipb 
judges  who  have  so  laboriously  and  ably  examined  into  the  '■'^• 
principle  of  law  as  affecting  fixtures ;  this  though  is  apparent 
throughout  all  the  decisions  and  has  been  given  voice  to  by  the 
learned  judges,  that  each  case  must  really  be  decided  upon  the 
special  facts  thereof,  that  is,  that  the  principle  is  elastic  in  its 
application,  and  should,  of  course,  be  equitably  applied.  In  the 
appeals  which  are  before  this  Court  we  have  the  original  parties 
— no  intervening  interests.  The  fact  that  the  Trust  Company 
and  Securities  Company  are  in  the  course  of  being  wound  up 
confers  no  greater  rights  than  the  rights  exerciseable  by  the 
mortgagors,  and  both  companies,  as  we  have  seen,  were  parties 
to  the  mortgage.  In  passing,  it  may  be  further  noted,  as  the 
evidence  shews,  that  the  conveyance  from  the  Securities  Com- 
pany to  the  Trust  Company  is  the  only  instrument  passing  the 
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articles  which,  in  the  main,  are  the  subject-matter  of  the  appeals, 
that  is,  there  is  here  cogent  evidence  of  intention  that  they  were 
considered  fixtures  and  passed  with  the  conveyance  of  the  land 
upon  which  the  building  was  situate.  No  bill  of  sale  wm 
executed ;  in  fact,  no  evidence  whatever  that  there  was  anv 
sale  independent  of  the  sale  of  the  realty. 

It  is  a  further  matter  for  remark  and  particularly  pertinent 
to  the  inquiry  that  the  safety-deposit  boxes,  accompanying  appli- 
ances, attachments  and  conveniences,  were  all  put  in  place  under 
special  architectural  supervision  and  in  accordance  with  plans 
made.  There  is  here  no  casual  bringing  into  a  building  of 
chattels,  the  placing  of  same  with  more  or  less  fixity  to  the 
premises  with  no  intention  whatever  of  making  them  part  of 
the  building,  but  here  we  have  substantial  articles  all  coming 
within  the  plans  and  scheme  of  the  building,  to  constitute  a 
permanent  safety-deposit  vault  with  all  its  modem  accessories, 
and  to  otherwise  put  in  place  and  make  serviceable  a  modem 
and  up-to-date  office  buildini;  having  in  particular  these  special 
features,  but  now  the  contention  is,  that  there  must  be  a  com- 
plete emasculation  of  the  creation  which  was  so  much  enlarged 
upon  when  the  very  considerable  loan  was  applied  for  to  the 
Assurance  Company,  which  loan  was  made  upon  the  faitli  of 
these  professions,  and  when  the  mortgagee  seeks,  in  accordance 
with  the  terms  of  the  mortgage,  to  exercise  the  right  of  posses- 
sion and  ownership  of  that  which  was  mortgaged  to  It,  these 
companies  (the  liquidators  cannot  assert  any  greater  rightl 
have  the  hardihood  and  efErontery  to  submit  that  the  law  sup- 
ports them  in  their  contention.  With  all  respect  to  contrary 
opinion,  my  view  is  that  the  law  fails  to  support  any  such  sub- 
mission, and  it  would  be  an  instance,  were  it  otherwise,  of 
bringing  the  law  into  disrepute.  We  have  here  special  cir- 
cumstances that  cannot  be  overlooked,  and  whatever  confusion 
there  may  be  in  the  law,  no  confusion  can  arise  in  its  applica- 
tion to  the  special  facts  bo  apparent  in  these  appeals.  An  early 
case,  much  cited  in  later  cases,  which  well  demonstrates  what 
the  law  is  and  its  proper  application,  is  WalmsUy  v.  Milw 
(1859),  7  C.B.  (n.s.)  115  (131  R.R.  408),  and  it  was  a  eas'' 
of  bankruptcy,  the  assignee  claiming.      The  case  well  warrants 
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careful  perusal  and  consideration,  and  wholly  supports  the 
arguments  of  tbe  learned  counsel  for  the  mortgagee,  the  Assur- 
ance Company,  in  the  appeals  before  us.  I  merely  quot«  the 
concluding  words  of  Crowder,  J.,  who  delivered  the  judgment  of 
the  Court,  at  pp.  138-9: 

"We  think,  therefore,  that,  when  the  mortgagor  (who  was  the  real  owner 
of  the  inheritance),  after  the  date  of  the  mortgage,  annexed  the  flxturea 
in  question  for  a  permanent  purpose,  and  for  the  better  enjoyment  of  bia 
estate,  he  thereby  made  them  part  of  the  freehold  which  had  been  vested 
by  the  mortgage-deed  in  the  mortgagee;  and  that,  consequently,  the 
plaintiffs,  who  are  assignees  of  the  mortgagor,  cannot  maintain  the  present 
action." 

This  case  has  been  cited  in  the  following  coses:  Oougk  v. 
Wood  &  Co.  (1894),  1  Q.B.  713  ;  Hobson  v.  Gorringe  (1897), 
1  Ch.  182;  Crossley  Brothers,  Limited  v.  Lee  (1908),  1  K.B. 
86;   Ellis  v.  Glover  &  Hobson,  Limited,  ib.  388. 

The  extent  to  which  the  law  has  been  carried  in  its  applica- 
tion, even  where  the  ownership  in  the  chattel  was  not  really  in 
the  mortgagee,  is  evidenced  in  Hobson  v.  Gorringe  (1896),  66 
L.J.,  Ch.  114.     A.  L.  Smith,  L.J.  at  p.  121  said: 

"That  a  person  can  agree  to  affix  a  chattel  to  the  Mil  .of  another  so  that 
it  becomes  part  of  that  other's  freehold,  upon  the  terms  that  the  one  shall 
be  at  liberty  in  certain  erenta  to  retake  possession,  we  do  not  doubt;  but 
how  a  de  facto  fixture  becomes  not  a  fixture  or  is  not  a  fixture  as  regards 
a  purchaser  of  land  for  value  and  without  notice,  by  reason  of  some  bar- 
^in  between  the  alTixers,  we  do  not  understand,  nor  bas  any  authority  to 
support  this  contention  been  adduced." 

Reynolds  v.  Ashby  £  Son  (1904),  73  L.J.,  K.B.  946,  a 
decision  of  the  House  of  Lords,  is  a  leading  case  dealing  with 
the  law  calling  for  consideration  upon  these  appeals.  I  will 
only  quote  one  portion  of  the  judgment  of  the  Lord  Chancellor 
(Earl  of  Halsbury)  appearing  at  p.  950 : 

"The  question  is  whether  they  passed  by  the  mortgage.  But  for  the 
fact  that  Holdway  had  not  paid  for  them  the  question  would  not  in  my 
opinion  be  open  to  the  slightest  doubt.  There  Is  a  long  series  of  declsiona 
of  the  highest  authority  shewing  conclusively  that  as  between  a  mort- 
gagor and  a  mortgagee  machines  fixed  as  these  were  to  land  mortgaged 
pass  to  the  mortgagee  as  part  of  the  laud.  The  decisions  in  question  begin 
with  Walmtley  v.  Uilne  [(1859)],  B9  L.J.,  C.P,  97;  7  C.B.  (U.S.)  115, 
and  include  Bareiay,  Em  parte;  Qouxm,  In  re  [  ( 1865)  ],  25  LJ.,  Bk.  1 ;  S 
DeG.M.ftG.403;  ifotAer  v.  Frwier  t  (18581],  25  L.J.,  Ch.  381;  2  K.  & 
J.  S36;  Olimie  v.  Wood  [(1888)],  37  L.J.,  Ex.  158;  L.R.  3  Ex.  267.  In 
Ex.  Ch.:  [(ISeO)],  38  L.J.,  Ex.  223;  L.R.  4  Ex.  368;  Longbotlom  V.  Uerry 
l(186e)l,39L.J.,Q.B.  87;    L.R.  5  Q.B.  123;  ffoltond  y.  Bodgaon  1(1872)1, 
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41  L..I..  C.P.  146;  L.K.  7  C.P.  328;  Oough  v.  Wood  (1894),  1  <iB.  713;  S3 
L.J..  y.B.  564;  nn,i  Hobaon  v.  Oorringe  (1896),  66  L.J.,  Ch.  114;  1897,  1 
Ch.  1S2.  Others  were  referred  to  in  the  argument,  but  1  need  ooly  men- 
tion Houlhport  and  West  Lanoaahire  Banking  Co.  v.  Thompaon  (1B87),  57 
L.J.,  Ch.  114;  37  Ch.  D.  64,  where  it  was  held  that  whether  the  mortgagor 
'is  an  ouner  in  fee  or  ia  only  a,  leaseholder  (as  in  this  case)  is  immateri&l 
witli  reference  to  the  question  now  under  consideration.  It  is  quile  impoi- 
aible  (o  overrule  these  deeisions." 

In  the  present  appeals  there  is  no  question  that  the  legal 
estate  passed  to  the  mortgagee.  In  re  Samiiel  Allen  &  Sons, 
Urn.  (1907),  76  L.J.,  Oh.  362,  Parker,  J.  (afterwards  Lord 
Parker  of  Waddington,  lately  deceased,  one  of  England's  great- 
est jurists),  had  under  consideration  rights  under  a  hire- 
purchase  agreement.      The  head-note  reads  as  follows: 

"Machinery  obtained  by  a  company  under  a  hire-purchase  agreement  wa* 
fixed  to  its  business  premises.  Subsequently  the  company  ^ve  to  a  bsolc 
an  equitable  mortgage  of  its  premises  by  deposit  of  deeds  accompanied  by 
written  memoranda  of  charge.  The  bank  hod  no  notice  of  the  hire-pur- 
chase agreement.  On  default  in  payment  by  the  company  under  the  Mie- 
purchase  agreement  the  vendor  of  the  machinery  gave  notice  demanding 
the  return  of  the  machinery.  A  winding-up  order  was  mode  against  Uie 
company,  and  money  was  still  owing  to  the  bank  under  its  memoranda  of 
charge: — Held,  that  the  hank  being  an  equitable  mortgagee  took  subject  t« 
the  hi  re- purchase  agreement,  that  the  hirs-purchase  agreement  created  an 
equitable  interest  by  which  a  subsequent  purchaser  nho  had  not  the  lefn>' 
estate  was  bound,  and  that  the  interest  of  the  bank  under  its  mortgage 
was  postponed  to  the  interest  of  the  vendors  of  the  machinery  under  the 
hire-purchase  agreement.  Qough  v.  Wood  d  Co.  (63  LJ.,  Q3.  EM; 
(1894),  1  Q.B.  713);  floison  v.  Gorringe  ([(I896)J,  66  L.J.,  Ch.  114; 
'  (1897),  1  Ch.  182).  and  Reynolds  v.  iahby  (73  LJ.,  K.B.  946;  (19041, 
A.C.   466   distinguished." 

The  circumatancea  surrounding  the  giving  of  the  mortgage 
in  question  in  these  appeals,  the  character  of  the  business  to  be 
carried  on  upon  the  premises,  the  special  construction  of  the 
building,  its  adaptation  to  the  particular  business,  all  punctuate 
the  creation  of  premises  of  a  special  character  of  a  present 
and  potential  value  that  should  appeal  to  a  mortgagee  in  making 
the  loan,  and  was  undoubtedly  an  inducement  to  make  the  same, 
90  as  to  create  an  equitable  position  that  the  Trust  Company 
and  the  Securities  Company  cannot  be  allowed  to  now  dispute, 
but  quite  apart  from  that,  the  legal  estate  became  vested  in  the 
mortgagee  and  there  was  no  removal  before  the  mortgagee  took 
possession.  Of  course  though,  in  my  opinion,  no  removal  would 
have  been  justified,  and  if  there  had  been,  there  would  be  a 
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right  of  action  therefor.  A  case  which  is  apposite  is  Monti  v. 
Barnes  (1900),  70  L.J.,  Q.B.  225.  The  head-note  is  in  the 
following  terms: 

''The  mortgagor  of  a  freehold  dwelling-house  after  the  execution  of  the 
mortgage  removed  certain  fixed  grates  from  the  house  and  substituted  for 
them  an  equal  number  of  dog  grates.  The  substituted  dog  grates  were 
not  physically  attached  to  the  freehold,  but  rested  in  their  places  merely 
by  their  own  weight,  which  was  considerable: — Held,  that,  the  true  infer- 
ence being  that  the  dog  grates  were  substituted  for  the  purpose  of  improv- 
ing the  inheritance,  they  were  fixtures." 

And  see  the  judgments  of  A.  L.  Smith,  M.R.,  Collins  and  Stir- 
ling, L.JJ.  It  is  noteworthy  that  A.  L.  Smith,  M.R.,  at  p. 
226,  used  this  language: 

"It  is  obvious  that  a  dwelling-house  cannot  continue  without  grates,  and 
manifestly  the  mortgagor  never  intended  that  the  house  should  be  without 
them." 

Here  we  have  a  building  specially  constructed  and  with  a 
declared  present  and  potential  value,  founded  upon  having 
therein  a  safety-deposit  vault.  Of  what  practical  value  would 
it  be  without  the  necessary  accessories — the  safety-deposit  boxes  ? 
To  state  the  proposition  only  shews  how  untenable  it  is,  that  as 
against  this  declared  intention  the  very  parties  who  induced 
the  Assurance  Company  to  make  this  very  considerable  advance 
of  money  should  now  be  interfered  with  in  its  right  to  the 
security,  it  should  be  left  intact,  not  destroyed,  and  in 
passing,  the  evidence  shews  that  the  Assurance  Company,  in 
the  endeavour  no  doubt  to  recoup  itself  for  the  investment  made, 
is  now  maintaining  and  carrying  on  a  safety-deposit  vault  busi- 
ness upon  the  premises. 

The  Scotch  case  of  Howie's  Trustees  v.  M'Lay  (1902),  5  F. 
214,  is  much  in  point.      The  head-note  is  as  follows: 

"Held  that  a  heritable  security  over  a  factory  included  as  part  of  the 
lieritable  subjects  five  lace  looms  therein,  which  were  bolted  to  a  long  iron 
sole-plate  attached  only  by  its  own  weight  to  the  floor,  the  upper  part  of 
the  looms  being  tied  by  substantial  iron  stays  to  the  roof  beams. 

Lord  McLaren,  at  p.  220,  made  use  of  the  following  language, 
which  may  be  aptly  applied  to  the  special  facts  of  the  appeals 
we  have  for  consideration : 

"I  have  already  said,  or  implied,  that  in  the  question  whether  an  article 
in  ita  nature  moveable  is  attached  to  the  heritable  estate,  the  law  can  only, 
as  I  think,  establish  presumptions.  The  actual  decision  must  depend  on 
the  facts  of  the  case,  and  I  think  it  results  from  the  decisions  that  the 
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preHuniption  for  attachment  to  the  inheritance  is  stronger  in  the  case  of 
machineiy  used  lor  industrial  purposes  than  in  the  case  of  article*  of 
itomeatic  utility  or  ornament,  which  are  usually  carried  hj  the  omin 
from  one  residence  to  another.  One  reason  for  the  distinction  may  be 
found  in  the  fact  that  a  building  which  is  to  contain  machinei;  is  gener- 
ally designed  to  carry  the  special  machinery  that  is  to  be  put  into  it.  In 
any  case,  the  site  and  proportions  of  the  buildini;;,  the  strength  of  its  watli 
and  girders,  and  the  tight  and  heat  required,  are  elements  which  depend 
on  the  nature  of  the  work  to  be  done  In  the  building,  and  the  mechanism 
by  which  that  work  is  to  be  carried  on.  I  need  hardly  say  that  the  degrrt 
of  mutual  adaptation  of  building  and  machinery  will  vary  in  different 
trades,  and  therefore  there  can  be  no  absolute  rule  as  to  machinery  in 
general,  but  only  a  preetnnption.  tn  the  present  case  the  more  vatuablt 
articles  in  dispute  are  lace-looraa,  placed  in  a  weaving  shed  of  suitalite 
construction,  and  so  proportioned  to  the  dimensions  of  the  looms  that  the 
uppermost  part  of  the  frame  (I  think  it  was  called  the  Jacquard  frame) 
admits  of  being  bolted  to  the  frame  of  the  roof  of  the  building,  I  think 
this  is  sufficient  adaptation  of  the  machine  to  the  building  to  satisfy  the 
notion  of  fixation  or  attachment  to  the  inberitanoe." 

Then  it  is  to  be  noted  that  the  facte  disclose  in  these  appeals 
that  the  fixtures  were  placed  by  the  owners  of  the  realty,  and 
in  this  connection  the  judgment  of  Joyce,  J.  in  In  re  Chester- 
field's (Lord)  Settled  Estates  (1910),  80  L.J.,  Ch.  186  is 
much  in  point. 

Mowats  Limited  v.  Hudson  Brothers',  Limited  (l&ll),  105 
L.T.  400  is  an  interesting  case,  although  in  no  way  decisive  of 
the  points  we  have  to  consider,  being  solely  8  case  of  landlord 
and  tenant,  but  a  statement  of  the  law  as  understood  by  that 
great  judge,  Vaughan  Williams,  L.J.,  appearing  at  pp.  402-3 
(although  in  the  particular  case  dissenting  from  his  brethren) 
is  instructive. 

The  learned  Lord  Justice  there  speaks  of  "the  scheme  for  the 
conversion  of  the  building  into  a  provision  shop."  We  liave 
the  erection  of  a  buiMing  specially  constructed  and  adapted  for 
a  safety-deposit  vault  and  the  carrying  on  of  that  business— 
"Armour  Plate  Safety  Deposit  Vaults,"  and  the  case  of  the 
granting  of  the  legal  estate.  A  most  decisive  case  upon  the 
points  calling  for  decision  upon  the  present  appeals  is  that  of 
the  House  of  Lords  in  Meux  v.  Jacob  (1875),  44  L.J.,  Ch.  481, 
the  head-note  reading  as  follows: 

"Trade  fixtures  pass  hy  a  mortgage  of  the  freehold  or  of  a  leaaeholder'i 
interest  in  the  property  to  which  they  are  attached,  whether  auch  mortgige 
be  effected  by  a  regularly  executed  deed,  or  by  deposit  with  n 
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and  such  mortgage  will  be  effectual,  though  not  registered,  as  against  any 
.subsequent  unregistered  bill  of  sale.  Trade  fixtures  added  subsequently 
to  the  mortgage  are  subject  to  this  rule  as  much  as  those  attached  before 
the  mortgage." 

And  see  the  judgment  of  Lord  Hatherley  in  this  case  at  pp. 
484-5.  The  language  which  is  most  important  for  considera- 
tion upon  the  present  appeals  is  (p.  486) : 

•*I  apprehend  that  a  mortgage  or  assignment  out  and  out  of  all  a  lease- 
holder's interest  in  the  property  itself  as  distinguished  from  the  fixtures 
carries  with  it  also  the  interest  in  the  fixtures  attached  to  the  property, 
although  those  fixtures  might  be  subject  to  the  right  of  removal  if  the 
mortgage  had  not  been  executed  by  the  party  entitled  to  the  lease.  I 
mention  that  because  it  appears  to  me  to  cover  the  question  of  any  fixtures 
that  may  have  been  added  subsequently  to  the  memorandum  of  deposit  by 
the  mortgagor  in  this  instance.  If  subsequently  to  the  memorandum  of 
deposit  he  hJid  attached  other  chattels  to  the  property,  the  mortgagee  of 
the  lease  stood  in  the  same  position  as  his  mortgagor,  and  those  things 
when  attached  to  the  freehold,  passed  during  the  interest  that  still 
remained  in  the  lease.  Therefore  the  mortgage  would  attach  to  them,  and 
the  mortgagee  would  at  any  time  during  the  lease,  have  the  benefit  which 
his  mortgagor  had  of  removing  those  chattels  that  first  attached  anterior 
to  his  mortgage  and  also  that  subsequently  attached  posterior  to  his  mort- 
gage. That  being  so,  the  only  argument  on  this  subject  which  we  have 
heard  to-day  appears  to  me  to  be  entirely  imtenable." 

I  particularly  rely  upon  this  statement  of  the  law,  as  the 
mortgage  in  the  present  case  was  executed  by  both  the  Trust 
Company  and  the  Securities  Company,  and  both  Companies 
have  placed  fixtures  in  the  building  which,  in  my  opinion, 
passed  under  the  mortgage  and  are  of  the  freehold,  the  property 
of  the  Assurance  Company.  And  upon  the  same  point  as  that 
dealt  with  by  Lord  Hatherley,  we  have  Lord  Selborne  saying, 
at  p.  486 : 

"Another  subsidiary  point  is  really  covered  by  the  same  decisions, 
namely,  the  suggestion  that  although  fixtures  which  were  upon  the  land 
at  the  date  of  the  mortgage,  might  pass,  those  which  were  placed  upon  it 
after  the  date  of  the  mortgage  would  be  in  a  different  situation.  As  to 
that,  also,  it  is  admitted  that  at  all  events  in  cases  of  mortgages  in  fee, 
trade  fixtures  placed  upon  the  land  after  the  mortgage  are  so  annexed  to 
the  land  as  to  belong  to  the  mortgagee." 

The  present  appeals  indicate  that  note  must  be  taken  of  the 
modem  advance  in  the  use  to  which  buildings  are  put,  and  that 
that  which  might  be  at  first  thought  upon  the  cases  to  be  trade 
fixtures  or  chattels  (not  fixtures)  forming  part  of  the  freehold, 
may  well  have  to  be  considered  as  forming  part  of  the  freehold, 
and  in  the  inquiry  it  is  particularly  a  matter  for  careful  cou- 
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sideration  to  give  full  effect  to  the  intention  of  the  parties  and 
the  special  character  of  the  building,  and  when  that  special 
t'haractfr  may  be  said  to  give  the  main  or  a  particular  value  to 
the  freehold,  the  nature  of  the  attachment  to  the  freehold  or 
non-attachment  at  all  is  to  be  considered,  but  there  may  be  no 
attachment  at  all  and  yet  it  may  be  just  and  right  and  a  inic 
application  of  the  law  to  hold  that  the  property  in  the  at  one 
time  chattels  has  passed  and  has  become  incorporated  in  tlif 
freehold.  In  this  connection  the  language  of  Lord  Shaw  in 
AHomey-lleneral  of  Southern  Nigeria  v,  John  lloli  onrf  Com- 
pany {Liverpool),  Limited  (1915),  A.C.  599  at  p.  617  is 
indeed  most  instructive: 

"Die  law  must  adapt  itself  to  the  conditions  of  modern  sodetv  unil 
trade,  and  there  is  nothing  in  the  purposes  for  which  the  eaMmetil  i^ 
claimed  iiiconsiRtent  in  principle  with  a  right  of  easement  as  such.  This 
principle  is  of  ^neral  spplicatioD,  and  was  so  treated  in  the  House  of 
Lords  in  Dyce  v.  Lady  James  Hay  (1852),  1  Macq.  H.L.  305,  by  Lord  St. 
Leonnrda,  L.C.,  who  obnerved :  'The  category  of  servitudes  and  eiispnipnl- 
must  niter  and  expand  with  the  changes  that  take  place  in  the  oirniir- 
stances  of  munkind.'  " 

In  my  opinion,  the  mortgage  was  effective  to  pass  the  property 
in  question  and  as  owners  of  the  freehold  the  Assurance  Com' 
pany  is  the  owner  thereof,  i.e.,  the  articles  in  question  became 
part  of  the  freehold,  and  the  Trust  Company  and  the  Securities 
Company  both  fail  in  their  appeals,  and  the  Assurance  Company 
should  succeed  in  their  appeals.  In  the  result  the  actions 
should,  in  my  opinion,  be  dismissed. 

Appeal  dismissed,  Galliher,  J. A.  dissenting; 

cross-appeal  di^mused,  McPhilUps,  J.A.  diiisentinij. 

Solicitors  for  appelant:    Taylor,  Harvey,  Stockton  t*  -SmiVA. 
Solicitors  for  respondent:   Cowan,  Ritchie  &  Grant. 
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IN  RE  WAR  RELIEF  ACT  AND  IN  RE  LOT  18,         ^J 
SUBDIVISION"  F,  BLOCK  174. 

Mortgage — Default  in  principal  and  interest — War  Relief  Act — Applioatitm 
for  po8teaiion—B.C.  Btatt.  19J6,  Cap.  7^,  Beo.  9;   1917,  Cap.  74,  Sec.  7.  - 

On  &n  application,  under  section  6  of  the  War  Belief  Act  (B.C.  State.  V 
1916,  Cap.  74}  as  amended  in  1SI7,  by  a  mortgagee  to  enter  into 
pOBseasion  in  default  of  payment  of  rentable  value,  the  Court  is  to 
have  r^ard,  not  to  the  ability  of  the  mortgagor  to  pay,  but  whether 
there  exists  a  suRlcient  equity  in  the  mort^gor  to  make  ft  reasonably 
certain  that  the  mortgagee  will  ultimately  recover- 
In  deciding  the  rentable  value  of  a  property  tlie  Court  has  no  discretion  to 
fix  nn  arbitrary  rent,  but  must  on  evidence  adduced  decide  what  is  the 
rentable  value  as  fixed  by  the  market  at  the  time  the  application   is 

Application  by  the  mortgagor  by  way  of  petition  under 
section  9  of  the  War  Relief  Act  (B.C.  Stats.  1910,  Cap.  74) 
and  amendment  of  1917,  for  leave  to  enter  into  possession  unless 
paid  the  rentable  value  of  the  property.  Heard  by  Muiti'iiy,  J. 
at  Chambers  in  Vancouver  on  the  25th  of  St'ptembor,  1018. 

liohson,  for  the  application:  The  principal  and  interest 
under  the  mortgage  are  long  overdue,  and  I  have  the  evidence 
of  an  independent  party  that  the  rtnliible  value  of  the  promises 
is  $12  per  month. 

L.  J.  Ladner,  contra :  Under  the  statute  the  rentable  value  is 
Hxed  by  the  Court.  In  the  majority  of  cases  the  wife  and 
family  of  the  mortgagor,  who  is  overseas,  are  left  in  possession, 
and  in  auch  a  case  the  Court  should  fix  the  rent  she  is  able  to 
pay  or  she  may  have  to  give  up  possession.  It  is  in  the  discre- 
tion of  the  Court  to  fix  the  amount. 

Mdbphy,  J,:  In  my  opinion  two  questions  come  up  for 
decision  under  section  0  of  the  War  Relief  Act,  viz.:  (1),  will 
the  Court  grant  leave  to  enter  into  possession  in  default  of  pay- 
ment of  rentable  value;  and  (2),  if  it  does,  what  is  such  rent- 
able value,  such  questions  to  be  decided  on  the  facts  of  each 
case!  I  further  think  that  such  decisions  are  not  matters  of 
arbitrary  discretion,  but  are  to  be  made  on  the  evidence  adduced. 
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MUBPiir,  J.        In  conaiderinit  the  first,  the  Court  ie  to  have  regard  not  to  the 

ability  of  the  mortgagor  to  pay,  but  to  the  question  whether  or 

*^'*       not  there  exists,  at  the  time  the  application  is  made,  a  sufli- 

Sept.  25.     ciont  equity  owned  by  the  mortgagor  to,  in  the  opinion  of  the 

Is  BE       Court,  make  it  reasonably  certain  that  the  mortgagee  will  uUi- 

WahReuef  inately  recover  his  principal  and  interest.      If  there  is,  leave 

will  be  refused.      If  not,  it  wiU'be  granted.      I  arrive  at  this 

view  from  a  consideration  of  the  scheme  of  the  Act  in  reference 

to  premises  actually  used  as  a  residence,  set  out  in  section  5, 

and  of  the  history  of  the  amendment  of  section  9  as  originally 

passed  and  as  it  now  stands.      If  the  Legislature  intended  to 

burden  individual  mortgagees  with  the  obligation  to  furnish  at 

their  own  expense  homes  for  soldiers  or  their  dependants,  it 

would,  I  think,  have  clearly  said  so.      The  consideration  afore 

said   leads    me    to    the    conclusion    that    the    Legislature   has 

impliedly  said  the  contrary. 

In  deciding  what  is  the  rentable  value,  assuming  the  first 
question  resolved  in  fa\our  of  the  applicant,  I  think  the  Court 
has  no  discretion  to  fix  an  arbitrary  rent,  but  must,  on  evidence 
adduced,  decide  what  is  the  rentable  value  as  fixed  by  the  mar 
ket  at  the  time  the  application  is  made.  Section  9  coutains 
no  words  authorizing  the  Court  to  fix  a  rent  lower  than  that 
Judgment  fj^^j  j^^  jj^^  market.  There  may  well  he  a  dispute  as  to  what 
this  rent  is,  and  it  i.*,  I  think,  the  settlement  of  such  dispute 
thiit  is  meant  when  the  stction  says  the  rentable  value  is  to  be 
fixed  by  the  Court.  In  this  case  the  first  question  was  not 
thoroughly  ventilated  before  me.  If,  therefore,  the  mortgagor 
desires  to  contend  that  there  is  sufficient  equity  in  this  property 
to  justify  the  Conrt  in  refusing  lo  allow  entry  into  possession  ou 
the  principle  hereinbefore  set  out,  I  direct  the  matter  to  come  on 
for  re-hearing.  If  not,  I  fix  the  rent  at  $12  per  month,  the 
amount  I  find  on  the  evidence  to  be  the  rentable  value  as  fixed  by 
the  market,  and  which  I  hold  I  ha\e  no  power  under  the  Act  to 
arbitrarily  fix  at  a  lower  figure  because  of  the  inability  of  the 
mortgagor  to  pay  more,  or  for  any  other  reason. 
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SCHETKY  AXD  ACADIA,  LIMITED  v.  COCHRANE 

ET  AL. 

Agreement — Rescission — Fraud — Promissory  note  transferred  under  agree- 
ment— Recovered  by  payor  from  transferee  for  less  than  face  value — 
Payor's  knowledge  of  transaction — Transferor's  right  to  recover. 

Upon  the  incorporation  of  the  Acadiai  Limited,  of  Vancouver,  a  large 
number  of  the  shareholders  gave  promissory  notes  in  part  payment 
for  their  stock  and  owing  to  difficulty  in  collecting  on  the  notes  the 
Company  entered  into  an  agreement  with  C,  who  undertook  to  make 
all  collections  and  settle  all  claims.  C.  assumed  virtual  control  of 
the  Company  and  a  month  later  was  made  managing  director.  In  the 
meantime  C,  with  a  friend  E.,  obtained  the  incorporation  of  the 
Union  Funding  Company  in  Seattle,  they  holding  all  the  stock  giving  a 
promissory  note  for  $150,000  in  payment  therefor  that  was  never 
paid,  the  Company  having  no  other  assets.  Later,  through  C.'s  influ- 
ence, E.  was  made  a  director  of  the  Acadia,  Limited,  and  this  was 
followed  tw^o  weeks  later  by  his  being  made  president.  The  board  of 
directors  then  by  resolution  purported  to  delegate  to  a  small  executive 
cH>mmittee  all  their  powers  to  deal  with  the  Company's  property, 
making  £.  chairman,  and  C.  a  member  thereof.  C.  and  E.  then 
having  virtual  control  of  both  companies,  the  companies  entered  into 
an  agreement  whereby  the  Acadia,  Limited,  transferred  to  the  Union 
Funding  Company  all  the  promissory  notes  it  held  in  payment  for 
stock,  in  consideration  for  which  it  received  a  certain  number  of  shares 
in  the  capital  stock  of  the  Union  Funding  Company.  Later  the 
directors  of  Acadia,  Limited,  owing  to  losses  occasioned  thereby, 
endeavoured  by  negotiation  to  have  the  said  agreement  annulled  and 
obtain  the  return  of  its  assets  which  were  handed  over  under  the  terms 
of  the  agreement,  one  of  the  directors  D.  being  in  attendance  at  the 
meetings  at  which  the  negotiations  were  discussed.  These  negotiations 
failed  and  the  Acadia,  Limited,  went  into  liquidation.  After  liquida- 
tion D.,  who  had  been  a  director  for  a  year  and  a  half  in  the  Acadia, 
Limited,  prior  to  its  being  wound  up  and  had  given  the  Company  a 
promissory  note  for  $7,250  in  part  payment  for  stock,  negotiated  with 
the  Union  Funding  Company  and  recovered  his  promissory  note  on 
payment  of  $1,500.  An  action  by  the  liquidator  of  the  Acadia,  Limited, 
for  rescission  of  the  agreement  between  the  two  companies  on  the 
^ound  of  fraud  and  that  D.  was  in  wrongful  possession  of  his  note 
was  dismissed. 

Held,  on  appeal,  reversing  the  decision  of  Hunter,  C.J.B.C.  (McPhillips, 
J.A.  dissenting),  that  the  scheme  whereby  the  agreement  was  brought 
about  was  conceived  in  fraud  and  it  should  be  set  aside. 

Held,  further,  that  D.,  though  not  a  party  to  the  fraud,  having  obtained  the 
note  from  the  wrongful  holder  with  full  knowledge  of  tlie  facts,  was 
liable  to  the  plaintiff  for  its  full  amount. 

17 
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nPPEAL  from  the  decision  of  Hukter,  C.J.B.C.  in  an 
action  tried  by  him  at  Vancouver  on  the  25th,  27th  and 
28th  of  March,  and  at  Victoria  on  the  5th  of  April,  1918,  for 

-the  rescission  of  an  agreement  dated  the  7th  of  April,  1914, 
made  between  the  Acadia  Trust  Company,  Limited,  of  Van- 
couver, and  the  Union  Funding  Company,  of  Seattle,  on  the 

aground  of  fraud,  that  it  was  not  authorized  by  the  directors  of 
the  Acadia  Company,  and  that  certain  promissory  notes  hainled 
over  under  said  agreement  to  the  Union  Fnnding  Company  be 
returned.  The  Acadia  Trust  Company  was  incorporated  in 
1911,  having  its  head  office  in  Vancouver.  The  Companv 
obtained  subscribers  for  stock  and  entered  into  various  rcrniF 
and  conditions  as  to  payment,  and  difficnltiea  subsequently  arose 
owing  to  its  inability  to  collect  on  the  promissory  notes  given 
for  stock.  On  the  19th  of  August,  1913,  the  Company  entered 
into  an  agreement  with  one  J.  H.  Cornish,  formerly  of  Seattle, 
whereby  on  certain  terms  he  undertook  to  collect  and  settle  all 
claims  and  adjust  differences  between  the  shareholders  and 
officials  of  tlie  Company.  Shortly  after  entering  into  !=aid 
agreement  Cornish  assumed  virtual  control  of  the  Company, 
On  the  day  following  his  entering  into  said  agreement  he,  with 
a  friend  from  Seattle  named  E,  C.  Elston,  procured  the  inco^ 
poration  of  the  Union  Funding  Company  in  Seattle,  of  whieh 
Cornish  and  Elston  held  all  the  stock,  giving  in  payment  a 
joint-note  for  $150,000  that  was  never  paid,  the  said  Companv 
having  no  other  assets.  On  the  14th  of  September,  1913, 
Cornish  became  managing  director  of  the  Acadia  Company, 
which  position  he  held  until  the  6th  of  October,  1915,  when  the 
Company  was  wound  up.  On  the  20th  of  November,  191S, 
the  board  of  directors  of  the  Acadia  Company,  through  the 
influence  of  Cornish,  appointed  Elaton  a  director  of  said  Com- 
pany, and  on  the  12th  of  December  following  Elston  was 
appointed  president,  and  the  board  of  directors  at  the  same 
meeting,  by  resolution,  purported  to  delegate  to  a  small  execn- 
tive  committee  their  powers  to  deal  with  the  property  of  Dip 
Company,  making  Elston  the  chairman  of  the  committee,  of 
which  Cornish  was  a  member.  On  the  7th  of  February,  191-t, 
when  Elston  and  Cornish  were  in  virtual  control  of  both  Com- 
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panies,  au  agreement  was  entered  into  between  the  Companies     ^fTI^ 

wherebj  the  Acadia  Company  delivered  over  to  the  Funding        

Company  all  the  notes  of  shareholders  that  it  held,  in  considera-        ^*'"* 
tion  for  which  it  received  from  the  Funding  Company  a  block     April  6. 
of  the  shares  of  the  capital  stock  of  the  Funding  Company,    qovkt  of 
After  this  $4,200  was  collected  by  the  Acadia  Company  on     appeal 
account  of  some  of  the  notes  of  the  shareholders  in  payment  for      j^„y  ^ 

stock  and  said  sum  was  paid  over  to  the  Funding  Company. 

Subsequently  the  directors  of  the  Company,  finding  they  had        "^"^^ 
suffered  loss  through  the  agreement  of  the  7th  of  February,    Cochbane 

1914,  endeavoured  by  negotiation  to  have  the  agreement  annulled 
and  recover  the  assets  handed  over  to  the  Tnion  Funding  Com- 
pany under  the  terms  of  the  agreement,  the  defendant  Cochrane 
being  present  at  the  meetings  at  which  the  proposed  negotiations 
were  discussed.  The  negotiations  were  not  successful,  and  the 
Acadia,  Limited,  went  into  liquidation  on  the  6th  of  October, 

1915.  In  December,  1910,  the  defendant  Cochrane  by  paying 
$1,500  to  the  Funding  Company  received  in  return  his  own 
promissory  note  for  $7,250,  that  he  had  given  in  payment  for 
shares  in  the  Acadia  Company.      The  writ  was  issued  in  this 

action  on  the  19th  of  January,  1917.  On  the  24th  of  May,  Statement 
1917,  the  Union  Funding  Company  accounted  to  the  Acadia 
Company  for  all  the  notes  received  by  it  and  returned  the  notes 
still  in  its  possession.  The  plaintiffs  claim  that  the  said  agree- 
ment was  entered  into  and  the  notes  delivered  in  pursuance 
thereof  as  a  result  of  fraud,  conspiracy  and  breach  of  trust 
on  the  part  of  the  defendants  Elston  and  Cornish,  their  object 
being  to  obtain  possession  of  the  notes;  that  the  agreement 
was  ultra  vires  of  the  plaintiff  Company  in  that  its  memorandum 
of  association  did  not  authorize  the  holding  of  stock  in  a  foreign 
company;  that  the  directors  had  no  power  to  delegate  their 
authority  to  Elston  and  Cornish,  and  that  the  defendant 
Cochrane,  who  was  a  director  in  the  Acadia  Company  from 
April,  1914,  until  its  liquidation,  had  knowledge  of  the  facts 
when  he  unlawfully  obtained  possession  of  his  note  from  the 
Funding  Company. 

S.  5.  Taylor,  K.C..  and  Baird.  for  plainliffs. 

O'Neill,  for  defendant 

J.  N.  Ellis,  for  the  creditors. 
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Hi  STEK,  C.J.B.C. :  A  iiiiiiiber  of  points  liave  been  taken  bv 
th(!  learned  connitel.  Tlie  first  point  raiscii  was  that  there  was 
no  power  in  the  directors  lo  delegate  their  powers  to  a  sub-coni- 
niittee.  The  answer  to  that  is  containe<l  in  Table  A,  which 
provides  that  "the  directors  may  delegate  anv  of  their  powers 
to  committees  consisting  of  such  member  or  members  of  their 
bo<l_y  as  they  think  fit ;  any  committee  so  formed  shall  in  the 
■exercise  of  the  powers  so  delegated  conform  to  any  regulation:^ 
that  may  be  imposed  on  tbem  by  the  directors."  It  is  perhaj*? 
pertinent  to  refer,  in  connection  with  thai,  to  section  40  of  the 
Interpretation  Act,  which  Rays  that  when  any  act  or  thing  is 
required  to  bo  done  by  more  than  two  persons,  a  majority  will 
be  sufficient  to  do  the  same.  So  that  so  far  as  concerns  the 
plaintiffs'  objection  that  there  was  no  power  in  the  general 
body  of  directors  to  delegate  their  powers  to  any  snb-cominittee, 
1  think  there  is  notliinp  in  that  point. 

The  next  point  that  was  made  was  that  this  siib-eommittee 
never  actually  met  as  a  sub-committcc,  hut  that  any  acts  or 
proceedings  which  emanated  from  them  in  the  name  of  the 
Company  were  simply  brought  about  by  the  evil  genius  of  the 
proceedings,  and  their  signature  obtained  without  their  actually 
meeting  and  discussing  the  matter,  as  gentlemen  occupying  such 
a  position  no  doubt  should  have  done.  And  cases  are  referred 
to  in  which  it  has  Xtocn  de<'ided  that  the  procee<linga  were  Invalid 
by  reason  of  the  coiiimiltee  not  having  ail  l>een  there.  The 
answer  to  that  is  contained  in  the  resolution  itself,  in  which  it 
is  provided  that  this  snh-conuiiittee,  among  other  things,  wa^ 
to  keep  a  record  of  the  names  of  the  meinl>ers  of  the  committee 
present  at  each  meeting  of  the  committee.  To  my  mind  that 
imports  i)owcr  given  to  a  «|uorum  of  those  gentlemen  to  meet  as 
they  saw  tit;  and  that  it  was  uot  necessary  for  all  of  them  lo 
meet.  There  is  no  jxiint  in  requiring  as  a  matter  of  fomi  thai 
the  names  of  all  the  members  which  form  the  eonunittee  shall 
be  n-eorded  at  each  meeting,  unless  it  was  intended  rhai  y 
qnoruni  could  aet  as  occasion  rciiuired. 

The  next  \K>'int  raised  was  that  it  was  ullra  I'ires  on  the 
part  of  this  company  to  acquire  shares  in  the  company  known 
as  the  I'nion  Funding  Conii>anv,  a  foreign  corporation.  .V;^ 
an  answer  to  that  T  will  refer  to  several  clauses  in  the  i 
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audiiin  of  association.      Very  wide  powers  indeed  are  taken  in     h^"''™". 

this  memorandum  of  association.      Among  others  I  will  refer       

to  section  3,  subsection   (a),  in  which  this  company  is  given        '^'* 
general  power  to  execute  a  trust,  loan  and  financial  business     Aprils, 
in  any  part  of  the  world.      By  subsection  (i)  it  is  given  power    j^,,,^  p, 
"to  ac(|uir€   by  location,  purchase,   lease  or  otherwise   in   the     appeal 
Province  of  British  Columbia  or  elsewhere,  real  estate,  improved      ^^^  g 

or  unimproved,   and   personal   property   of   every   nature   and 

kind,"  and  so  on,  which  would  include  power  to  acquire  shares    Schbtkt 

in  a  foreign  corporation.      By  subsection  (q)  it  is  given  power  Oocrbanb 

to  '"sell  or  dispose  of  the  undertaking,  lands,  property,  estate, 

chattels  and  effects  of  this  company  or  any  part  thereof,  for 

aitch  consideration  as  this  company  may  think  fit  either  for 

cash  or  shares,  debentures  or  securities  of  any  other  com))any 

operating  wiioUy  or  partly  in  the  Province  of  British  Columbia, 

and  whether  the  objects  of  such  company  are  altogether  or  in 

part  similar  to  those  of  this  company."      By  subsection  (r)  it 

is  given  power  "to  purchase,  take  on  lease,  or  in  exchange  or 

otherwise  acqiiire  any  real  or  personal  property  including  stock 

in  any  other  company  or  companies,"  and  so  on.     By  sul>section 

(s)  "to  amalgamate  with  any  other  company  now  or  hereafter 

incorporated  operating  or  to  operate  wholly  or  partly  in  (he 

Province  of  British  Columbia,"  and  so  on.      By  subsection  (w) 

"to  procure  this  company  to  bo  registered,  licensed  or  recognized 

in  any  Province  or  Territory  in  the  Dominion  of  Canada,  or  in      cj.b.c.' 

any  Province,  country  or  place."      So  that,  I  think,  there  can 

Ik-  no  doubt  whatever  that  so  far  as  the  power  given  by  the 

memorandum  of  asso<'iation  is  concerned,  that  there  was  power 

to  acquire  the  shares  in  the  Union  Funding  Company. 

The  next  point  that  was  raised  was  that  it  was  ullra  vires 
of  the  Acadia  Trust  Company  to  acquire  those  shares  or  attempt 
ti)  acquire  them,  because  the  Legislature  of  British  Columbia 
had  no  power  to  grant  such  power  to  any  statutory  company. 
With  respect  to  tlie  general  question  as  to  how  far  a  statutory 
joint-stock  com])any  can  be  lawfully  empfivvered  by  the  Legis- 
lature to  carrv  on  business  outside  the  Province,  it  is  not  now 
necessary  for  me  to  inquire  at  length  as  all  that  was  sought 
to  l)e  done  here  was  to  acquire  property  in  the  form  of  shares 
in  a  foreign  couipaiiv,  and  it  is  not  now  open  to  douht  that  the 
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^m^T^^^^^M 

noKixR, 

Ld^islfltiire  may  validly  clolfae  such  a  coiTipanv  wilh  cupaeity 

T  'i  ■ 

— '-' 

to  acquire  foreign  property.      I  venture  to  thiuk,  however,  that 

■ 

ill  the  final  settlement  of  the  question  it  will  be  found  illuaorv 

■ 

to  attempt  to  establish  any  solid  line  of  distinction  between  a 

'  ■ 

power  to  carry  on  buainess  and  a  power  to  acquire  properly. 

AFFBAL 

iiiid  1  do  not  see  any  sound  reason  why  such  a  company  may 

Nov  s       '^"^  ^  validly  clothed  with  power  to  acquire  property,  and  I  do 

not  see  any  sound  reason  why  siieh   a  company  may  not  be 

'    "^^    validly  clothed   with  power  to  carry  on   businesa   outside  the 
cx>oHB*Nii   Province,  subject  to  the  law  of  the  extra-territorial  jurisdiction, 
if  the  primary  object  of  its  creation  is  lo  carry  on  husineas 
within  the  Province. 

The  next  quesLion  that  was  raised  was  that  in  any  event  the 
Companies  Act  did  not  empower  local  companies  incorporated 
under  the  Companies  Act  to  acquire  property  outside  the  Prov- 
ince, i  find  nothing  to  lend  any  support  to  that  contention, 
because  by  section  13  of  the  Act  all  that  is  required  is  that  the 
raeraorandnm  shall  slate,  amonp:  other  things,  the  objects  of 
the  company.  There  is  no  limitation  whatever  pointed  out. 
So  that,  so  far  as  I  can  see.  it  was  the  inteution  of  the  Le^ 
lature  to  empower  every  company  incorporated  imder  this  Act 
to  pursue  as  one  of  the  objects  ot  the  company,  any  matter  or 
thing  whicJi  it  was  in  the  power  of  the  Legislature  lo  give  il 
capacity  to  do. 
'oITbT  Now,  with  regard  to  the  agreement  itself,  it  aeems  to  me, 

that  on  the  face  of  it,  it  Is  h  valid  agreement,  Not  only  Aal, 
but  by  swtion  80  of  the  Companies  Act  it  is  provided: 

"Every  contrni^t,  agreenienl,  oiigngejiieDt,  or  linrgain  ninile.  and  eraj  tHi 
ot  exchange  ilrawn,  nrccpted,  or  indorsed,  nnd  evi-ry  promissory  not«  ... 
In  generiil  nceordimce  witli  his  powers  as  »ucli  under  the  repil»tion«  of  Ih' 
company,  ehnll  !«  binding  upon  the  company;  and  in  no  eitw  BhiU  il  bt 
necMBary  to  liavo  the  bphI  of  the  company  affixed  to  any  such  oODtTwt. 
ngreewait,  eugngeineiiL,  bnrgnin,  bill  of  excliange,  promtsaory  note,  oT 
cheque,  or  to  prove  that  the  same  was  made,  drawn,  accepted,  or  indotwd, 
aa  tlie  case  may  be,  in  pur»uan(«  of  any  regiilntiona  or  sp*wial  reMlutlov 

So  that  I  take  it,  it  was  the  clear  iutculion  of  the  Legislature 
that  where  an  agreement  is  prima  facie  valid,  that  Is  to  say. 
executed  in  accordance  with  all  the  regulations  concerning  the 
matter,  such  as  existed  here,  it  did  not  intend  to  impose  the 
dnty  of  a  person  dealing  with  another  person  in  connection  with 
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that  document  to  go  behind  the  document  and  to  inquire  as  to 
whether  it  was  regular  or  irregular,  or  otherwise  how  it  came 
into  existence.  Omnia  esse  vita  pros^umuntur.  Had  it  been 
shewn  that  Cochrane,  a  director  of  this  company,  was  a  party 
to  the  creation  of  it  or  connived  at  it,  a  very  different  case 
might  have  presented  itself,  as  it  is  the  duty  of  a  director  to 
see  to  it,  as  far  as  he  knows,  that  the  internal  regulations  of 
the  company  are  complied  with ;  and  the  Court  would  not  allow 
him  to  take  advantage  of  an  invalid  agreement  whose  creation 
he  either  aided  or  connived  at.  But  the  difficulty  is,  that  I 
cannot  see  that  there  is  anything  in  the  discovery  which  was 
brought  before  me  to  convince  me  that  this  man  ought  to  have 
knowledge  of  the  irregularities,  if  any,  imputed  to  him, 

Now,  the  next  point  was  that  in  any  event  there  was  no 
ownership  vested  in  these  notes  in  the  Union  Funding  Company. 
The  agreement  itself,  I  think,  is  sufficient  to  dispose  of  that 
objection.  The  very  object  of  the  agreement,  on  the  face  of  it, 
was  to  exchange  the  notes  for  shares  in  the  Funding  Company. 
It  was  true  that  there  was  a  certain  clog  or  disability  attempted 
to  be  placed  upon  the  alienation  of  these  notes  by  the  Union 
Funding  Company.  That,  no  doubt,  was  done  for  the  purpose, 
of  enabling  the  shareholders  to  turn  around  and  make  their 
financial  arrangements  within  some  reasonable  time.  It  was  a 
somewhat  clumsy  way  of  extending  the  time  within  which  these 
shareholders  should  not  be  called  upon  for  payment  of  their 
notes.  But  there  is  no  doubt  about  the  terras  of  the  agreement 
itself,  that  the  property  in  these  notes  was  vested  absolutely  in 
the  Union  Funding  Company,  and  it  was  only  a  matter  of 
accounting  between  the  Union  Fimding  Company  and  the 
Acadia  Trust  Company  as  to  what  had  been  done  with  the  pro- 
ceeds of  those  notes.  Not  only  that,  but  section  61  of  the  Bills 
of  Exchange  Act  provides  that  "where  the  holder  of  a  bill  pay- 
able to  his  order  transfers  it  for  value  without  indorsing  it,  the 
transfer  gives  the  transferee  such  title  as  the  transferrer  had  in 
the  bill,  and  the  transferee  in  addition  acquires  the  right  to  have 
the  indorsement  of  the  transferrer."  Indeed,  if  such  were  not 
the  law  the  uncertainty  regarding  the  title  to  commercial  paper 
would  soon  become  intolerable.  So  that  the  only  defence  then 
to  an  action  by  the  Union  Funding  Company,  arising  from  the 
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BtmTEB,  fgpt  that  these  notes  had  not  been  indorsed  in  due  course  to  the 

Funding  Company,  left  open  for  the  obligor  on  the  note  would 

1918  be  to  raise  any  equity  that  he  had  as  against  the  Acadia  Trust 

April  5.  Company ;   and  there  is  no  question  of  that  kind  arising  in  this 

couBT  or  ^^^'      ^'^  ^'*"'-  ^*'li<'"  ^^'^  l"'ve  regard  to  the  terms  of  the  agree- 

APPBAi.  ment  itself  and  the  section  of  the  Bills  of  Exchange  Act  which 

^^""g  I  have  just  referred  to,  there  ean  be  no  doubt  that  the  I'nion 

Fiinding  Company  had  become  the  legal  holder  of  the  note,  and 

ScBETKT  therefore  they  had  power  to  give  a  good  discharge,  and  that 

OocHRANB  leaves  the  matter  as  one  of  accounting  between  the  two  com- 


Moreover,  it  seems  to  me  that  if  we  assume,  as  the  argimient 
suggests,  that  one  of  two  constructions  is  open  upon  the  face  of 
the  agreement— which,  of  course,  is  not  a  regularly  drawn 
agreement,  that  is  to  say,  it  is  not  an  agreement  which  was  drawn 
by  a  competent  solicitor — but  assuming  that  the  construction  of 
the  document  is  open  to  doubt,  I  take  it  to  be  a  sound  principle 
that  where  two  persons  are  dealing  by  h  document  with  obliga- 
tions to  which  the  obligor  is  not  a  party,  that  if  the  obligor 
adopts  the  construction  of  that  document  which  gives  bim  certain 
rights  or  vests  certain  rights  in  one  of  the  parties  to  it.  that  he  is 
not  to  have  any  fault  imputed  to  him  for  adopting  a  construc- 
tion which  was  open  in  the  document.  If  people  will  combine 
together  and  engage  in  transactions  of  this  kind  without  proper 
legal  assistance,  I  do  not  see  that  the  Court  is  called  upon  to 
hold  that  a  third  party,  who  is  not  a  party  to  the  document  at  all, 
can  be  prejudiced,  or  be  allowed  to  be  prejudiced  if  he  bona  fide 
adopts  one  of  two  constructions  that  are  open  on  the  face  of  it. 
He  should  not  be  exjwseil  to  litigation  at  the  hands  of  either  of 
the  signatories  by  reason  of  their  ambiguous  dealings  with  each 
other.  Here  the  payor  finds  the  note  in  possession  of  the 
Funding  Company,  transferreil  to  them  by  an  e.v  facie  valid 
assignment.  Why  should  he  not  pay  the  Funding  Company 
without  the  risk  of  litigation  ? 

With  regard  to  the  question  of  estoppel  that  has  l)eeu  raiseil 
by  reason  of  Cochrane's  letter  of  the  4th  of  April,  I  cannot 
see  that  there  was  any  estoppel.  In  the  first  place,  no  estoppel 
was  pleaded ;  but  waiving  that,  it  seems  to  me  that  this  letter 
is  simply  a  statement  to  the  effect  that  be  is  indebted   with 
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respect  to  these  sbareR.  that  he  was  the  piirchaaer  of  the  shares,  "'^^^' 

and  in  respect  of  those  shares  hu  admits  that  a  certain  amount  

is  owing.      That  has  nothing  to  do  with  the  question  aa  tfl  who  '"'^ 

is  the  holder  of  the  note  or  as  to  who  has  the  right  to  collect  Aprils. 

the  money.  ooj,„  ^ 

It.  seems  to  me,  after  giving  the  best  consideration  that  I  can  as™*'- 

to  the  points  raisf^  bv  the  learned  counsel,  that  the  liquidator  Nov.  5. 
is  boimd   by   the  acts  of  the   Company,   and   that   as   agalnnt 
Cochrane  the  action  must  be  dismissed. 


SOUETKV 
COCHBAnB 


From  this  decision  the  plaintiffs  appealeil.  The  appeal  was 
argued  at  Victoria  on  the  4tb  to  the  7th  of  Jnne,  1918,  before 
MAcnoNALo,  C.J. A.,  Mabtin,  Qalliiier.  McPnii.LiPs  and 
Ebebts,  JJ.A. 


Mayers  {Baird,  with  him),  for  appellants:  The  agreement 
whereby  the  notes  were  handed  over  to  the  Funding  Company 
was  bad  owing  to  the  position  of  the  parties.  It  was  a  breach 
of  trust.  Cocbrane's  knowledge  of  the  proceedings  cannot  be 
questioned  as  he  was  a  director  from  the  4th  of  April,  1914, 
until  the  liquidation  took  place.  I'nder  section  10  of  the  articles 
a  contract  in  which  a  director  is  interested  is  invalid  unless 
(here  is  full  disclosure.  A  contract  is  invalid  in  which  a 
director  has  voted  if  he  is  interested :  Trarisvacel  Lands  Com- 
pany V.  New  Belgium  (Transvaal)  Land  and  Development 
Company  (1914),  2  Ch.  488;  lAquidators  of  Imperial  Mer- 
rantile  Credit  Association  v.  Coleman  (1873),  L.R.  t>  H.L. 
189;  In  re  Sharpe  (1892),  1  Cb.  154;  Russell  v.  Wakefield 
Waterworks  Company  (1875),  L.R.  20  Eq.  474  at  p.  479; 
Soar  V.  Ashwell  (1893),  2  Q.B.  390  at  p.  394;  Halsbury's 
Laws  of  England,  Vol.  28,  p.  184,  par.  372;  In  re  Broaden, 
Billing  V.  Brogden  (1888),  38  Ch.  D.  54B  at  p.  567.  As  to 
the  memorandmu  of  the  Acadia  Company  (1)  (be  agreement 
was  ultra  vires  of  the  memorandum;  (2)  (he  memorandum,  if 
it  did  authorize  the  agreement,  was  ultra  rires  of  the  Act:  see 
Hitchcock  v.  Way  (1837),  6  A.  &  E.  943;  Bonanza  Creek  Cold 
Mining  Company.  Limited  v.  The  King  (1916),  1  A.C.  566; 
Boyle  V.  Victoria  Yukon  Tradinfj  Co.  (1902), !)  B.C.  213.  The 
note  was  the  pro|)er(y  of  the  Aoadia  Conipanv  and  Oochrano 
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^03^^    linew  of  the  conditions  under  wliich  it  was  held  by  the  Funding 

Company. 

191§  O'Neill,  for  respondent :   There  is  no  evidence  of  fraud.     In 

April  6.  any  event  the  contrnct  is  binding  until  repudiated.  In  order 
oovm  ow  '-''  succeed  against  Cochrane  the  agreement  of  the  7th  of  Feb- 
Amu.  ruary,  1914,  must  be  rescinded.  In  oUier  words,  they  must 
[q-gy  g       establislf  a  case  for  setting  aside  the  agreement      The  settle- 

ment  between  the  liquidator  and  the  Funding  Company  was  in 

SoHM^T  (i,p  jpj(g^  £pQjjj  jjjg  Funding  Company  of  the  24th  of  May,  1917. 
OooRBAKE  This  precluded  the  right  to  pursue  this  action:  see  Clough  v. 
London  and  North  Western  Railway  Co.  (1871),  L.R.  7  Ex. 
26  at  p.  35.  As  to  the  agreement  being  ultra  vires  of  the  Com- 
pany and  the  memorandum  of  association  being  ultra  vires  of 
the  Act  see  section  12  of  the  Companies  Act  (R.S.B.C.  1911, 
Cap.  39).  . 
Ar^ment  ^fayers,  in  reply,  referred  to  Halsbury's  Laws  of  England, 
Vol.  20,  p.  742,  par.  1754;  Reese  River  Silver  Mining  Co.  v. 
Svnth  (1869).  L.R.  4  H.L.  64.  On  the  question  of  notice  to 
a  person  who  takes  a  negotiable  instrument  at  under  value  see 
Jones  V.  Gordon  (1877),  2  App.  Cas.  616  at  p.  629.  An  agent 
as  a  collector  should  receive  cash  only:  Williams  v.  Evans 
(1866).  L.R.  1  Q.B.  352  at  p.  354;  Legge  v.  Byas  (1901),  7 
Com.  Caa.  IG  at  p.  19. 

Cur,  adv.  vuU. 

5th  November,  191S. 

Macdosald,  C.J. A. :  In  my  opinion  the  agreement  of  the 
7th  of  February  was  procured  by  fraud.  Cochrane,  though  no 
party  to  the  fraud,  must,  I  think,  on  the  evidence  be  held  to  have 
known  of  it,  or  at  least  that  the  Acadia  Company  was  contending 
that  the  agreement  was  invalid.  He  had  this  knowledge  long 
cj.A.  '  before  he  secured  the  note  in  question,  to  be  delivered  up  to  him 
by  Elston.  Cochrane  was  a  director  of  the  Acadia  Company 
for  a  year  and  a  half  before  it  went  into  liquidation,  and  during 
a  year  of  that  period  was  secretary  to  the  Board. 

Prior  to  the  winding-up,  the  Company  was  trying,  as  was 
recited  in  a  resolution  of  the  30th  of  September,  1915,  a  montb 
before  the  winding-up  order  was  made,  to  get  the  agreement 
"set  aside  and  cancelled."      Cochrane  says  that  his  understand- 
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ing  was  that  it  was  a  questioD  of  Degotlation  (to  get  the  agree- 
ment set  a^ide).     He  said:  

"I  have  heard  the  question  of  an  action  discussed,  but  I  have  never  heard  1018 

that  it  was  contemplated  because  mj  recollection  of  it  every  time  was  that  Anril  fi 

it  u-ould  cost  too  much,  and  that  it  would  be  better  to  do  it  by  n^otiation." 

He  must,  therefore,  have  been  well  aware  that  the  agreement  oodbtof 

was  considered  to  be  open  to  attack  in  the  Courts.      Knowing  

this,  and  having  himself  voted  to  authorize  negotiations  for  a  Nov.  5. 

settlement  which  would  enable  the  Company  to  get  back  its  gcHCTKT 

own,  he  took  advantage  of  his  knowledge  obtained  as  an  officer  v. 

of  the  Company  and  proceeded  behind  the  back  of  the  liquidator 

to  obtain  from  the  wrongful  holder  of  the  assets  of  the  Company 

his  own  note  for  a  large  sum,  part  of  said  assets,  by  paying  a  macdonald, 

fraction  of  its  face  value.  '^"'■*' 

The  appeal  should  be  allowed,  and  judgment  should  be  given 
in  the  action  as  prayed. 

Mahtin,  J.A.  would  allow  the  appeal.  j.a. 

GrALLiHEE,  J.A. :  This  matter  can,  as  I  view  it,  be  disposed 
of  very  shortly.  I  fail  to  see,  nor  could  counsel  on  argument 
of  the  appeal  give  any  plausible  reason  why  the  agreement 
of  the  7th  of  February,  1914,  between  the  Acadia,  Limited,  and 
the  I^nion  Funding  Company  was  ever  entered  into.  Of  course, 
companies  may  enter  into  very  foolish  and  useless  agreements 
and  yet  be  bound  thereby,  and  we  have  here  to  go  further  and 
determine  whether  there  was  frau<l.  Upon  the  evidence  before 
us  (which  it  is  useless  to  set  out  at  length),  dealing  as  it  does 
with  ft  series  of  occurrences  leading  up  to  the  making  of  the 
agreement  which  had  the  effect  of  transferring  a  portion  of  the  (,^,j_,hib 
assets  of  a  company  doing  business  within  this  jurisdiction  to  J*. 
a  company  doing  business  in  a  foreign  jurisdiction,  whose  assets 
consisted  almost  entirely  of  unpaid  notes  given  for  stock  sub- 
scriptions, and  the  manner  in  which  this  was  brought  abont  by 
Cornish,  leaves  no  doubt  in  my  mind  that  the  whole  scheme 
was  conceived  in  fraud.  This  being  my  view,  the  agreement, 
had  it  not  been  set  aside  by  consent  of  the  parties,  should  have 
been  set  aside  by  this  Court. 

As  to  parties,  this  appeal  is  confined  to  Cocbrane's  liability 
on  his  note  to  the  Acadia  Company,  which  under  the  agreement 
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was  liamlod  over  to  the  Union  Funding  Oonipanv,  and  wliicli 
('ochranc  obtained  possession  of  by  payinp  fbe  lasl-nipntioncd 
Company  $1,500  in  cash  and  turning  over  the  stock  held  by 
himself  or  his  wifp  in  the  Acadia.  Cochrane  is  (]nite  frank  in 
his  statement  that  he  sent  his  agent  Jeremy  over  to  Seattle  t<> 
make  the  best  bargain  he  could  to  compromise  his  indebtedness 
on  and  to  get  back  his  note.  The  turning  over  of  the  share*" 
-  and  the  giving  of  the  Union  Funding  Company's  cheque  in  sn(»- 
posed  payment  of  these  shares  which  Elston,  the  manager  of  the 
Company,  says  be  never  Iwnght,  and  wonlil  not  have  bought,  a* 
be  regarded  them  as  valueless,  the  cheque  never  baviug  gone 
through  the  l>auk,  where  Elstou  says  it  would  not  have  i)een 
paid,  and  the  indorsing  back  of  the  cheque  to  the  Funding  Com- 
pany by  Cochrane's  attorney,  done,  as  Elston  says,  for  the 
purpose  of  making  clearance  entries,  all  goes  to  shew  that  the 
transaction  was  not  a  genuine  one,  but  was,  as  Cochrane  himself 
admits,  an  attempt  to  get  hack  his  note,  in  which  he  sucw^doil. 
The  question  is,  can  such  a  transaction  standi 

Cwbrane  was  a  director  of  the  Acadia,  Limited,  from  the 
4th  of  April,  1!)14,  ta  the  14th  of  October,  IftlS,  and  was  also 
secretary  of  the  Company  prior  to  its  winding-up.  He  wa:< 
fully  aware  of  the  efforts  that  were  l)eing  made  to  set  aside  the 
agreement  with  the  Union  Funding  Company  and  to  n-otiver 
back  the  notes  held  by  them,  of  which  his  own  was  one.  He 
was  aware  that  the  Acadia,  Limited,  were  contemplating  taking 
action  to  recover  these  notes,  but  owing  to  the  expense  that  wonld 
be  incurred  it  was  decided  to  accomplish  this  by  negotiation  if 
possible.  He  was  a  party  to  a  resolution  to  this  effect.  I  think 
we  must  lake  it  on  the  evidence  and  from  his  position  as  dirwtor 
and  secretary  of  the  Company,  that  he  was  aware  of  the  nature 
of  the  whole  transaction,  the  attitude  of  the  Acadia  Company 
and  their  claim  that  the  notes  were  their  property,  and  yet  in  the 
face  of  all  this  we  find  him.  long  after  the  Company  was  in 
liquidation,  going  through  what  I  can  only  designate  as  a  farcical 
effort  to  shew  that  he  had  paid  his  note  in  full  to  the  Fundiuj; 
Company,  Even  if  he  had  paid  it  in  full,  with  his  knowledge 
of  all  the  circumstances,  in  my  ojiiniou  he  would  still  lie  liaWc 
to  the  plaintiffs, 

I  would  allow  the  appeal. 


191S 
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McPiiiLLii's,  J.A. :  I  remain  of  the  same  opinion  that  I 
formed  at  the  time  of  the  argument  of  the  appeal,  and  that  is, 
that  the  judjonent  of  the  learned  Chief  Justice  of  British  Col- 
umbia should  be  affirmed  ami  tlie  appeal  dismissed.  The  learned 
coimsel  for  the  appellant,  Mr.  Mayers,  in  a  very  careful  argu-  j^^^, 
ment.  endeavoured  to  establish  the  position  that  Cochrane,  the  *™ 
respondent,    remained    liable    mwn    the    promissory    note    for      ^^y 

$7,2jO,  notwithstanding  that  same  had  bet^n  paid  and  delivered 

up  to  him  by  the  holders  thereof,  the  I'nion  Funding  Company,  ,, 

but  stated  that  the  $1,500  paid  in  cash  by  Cochrane  as  part  Covn\ 
consideration  to  retire  the  promissory  note  (the  promissory 
note  was  delivered  up  on  the  payment  of  $1,500  and  the  transfer 
of  certain  shares),  would  be  credited  as  a  payment  upon  the 
note  by  the  liquidator  for  the  Acadia,  Limited,  the  appellants. 
The  agreeinent  of  the  7th  of  February,  1914,  imder  which  the 
Union  Funding  Company  became  possessed  of  the  promissory 
note  of  Cochrane,  was  at  the  time  of  the  payment  of  the  promis- 
sory note  by  Cochrane,  a  subsisting  agreement,  and  it  cannot, 
upon  the  evidence,  in  my  opinion,  be  gainsaid  that  at  the  time 
Cochrane  paid  the  promissory  note  it  was  an  admitted  effective 
agreement  under  which  the  I'nion  Funding  Company  was  tho 
hohlcr  of  the  promissory  note  in  due  course,  and  Cochrane  there- 
fore was  entitled  to  make  payment  to  the  Company. 

Xfi  fraud  was  alleged  as  against  Cochrane,  and  at  this  bar 
and  during  the  argument  the  learned  counsel  for  the  appellants 
expressly  disclaimed  any  such  contention.  In  any  case,  neither 
the  pleadings  nor  the  course  of  the  trial  would  admit  of  any  such 
case  being  attempted  to  be  made.  The  agreement  being  an 
existent  agreement  and  the  I'nion  Funding  Company  being  the 
holders  of  the  promissory  note  at  the  time  of  payment  by 
Cochrane,  in  my  opinion,  it  is  now  im|)oss!ble  for  the  appellants 
to  say  that  Cochrane  was  not  entitled  to  make  payment  of  the 
promissory  note  to  the  Union  Funding  Company.  That  Coch- 
rane paid  less  than  the  whole  amount  duo  upon  the  promissory 
note  in  cash  is,  ivith  <leferencc  to  the  argument  presented,  futile 
and  idle  contention.  The  willingness  of  the  appellants  to  give 
credit  for  the  amount  paid  is  signiticanl.  That  the  appellants 
are  willing  to  in  part  admit  the  Icfiality  of  payuicnt  to  the  Union 
FundinfjConipuny  is  noteworthy.      If  the  situation  was  one  that 
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did  not  admit  of  payment  to  the  Union  Funding  Company, 
then  any  payment  whatever  was  at  Coehrane's  peril.  This 
would  necessarily  have  to  be  the  position  of  the  appellaols. 
otherwise  it  is  a  wholly  illogical  contention.  The  agreement 
was  later  rescinded  by  mutual  agreement  as  between  the  com- 
panies, but  this  was  not  until  the  24th  of  May,  1917,  and  the 
payment  of  the  promissory  note  by  Cochrane  was  on  the  7ih  of 
December,  1916,  and  at  the  time  of  the  rescinding  of  the  agieo^ 
raent  it  was  well  known  that  the  Cochrane  promissory  note  hart 
been  paid  and  had  been  delivered  up  to  Cochrane  by  the  Union 
Funding  Company,  and  there  is  no  evidence  whatever  that 
Cochrane  was  aware  of  any  of  the  grounds  upon  which  it  was 
determined  to  rescind  the  agreement.  Upon  the  part  of  the 
appellants  a  great  deal  of  strenuous  argument  was  addressed  to 
questions  of  irregularity  in  the  proceedings  of  the  two  Coni- 
panieSj  none  of  which  irregularities  can  be,  in  my  opinion,  at 
all  relevant  to  the  real  matter  for  determination.  In  the  absence 
of  fraud,  none  of  these  irregularities  affect  the  question. 
Cochrane  was  in  no  way  a  party  to  any  breach  of  trust,  nor  was 
he  in  any  fiduciary  position  which  would  not  admit  of  him 
retiring  a  promissory  note,  upon  which  he  was  liable,  Ujion  the 
the  best  terms  he  could  obtain  from  the  holders  thereof,  Tha 
contention  was  made  that  the  agreement  under  which  the  Union 
Funding  Company  became  possessed  of  the  promissory  note  was 
an  ultra  vires  agreement,  being  outside  the  powers  of  the  Com- 
pany as  contained  in  the  memorandum  of  association,  or  if 
within  the  terms  of  the  memorandum,  then  ultra  vires  as  not 
being  an  agreement  within  any  of  the  powers  conferred  upon  a 
company  under  the  Companies  Act.  I  cannot  accede  to  this 
argument.  I  cannot  come  to  the  conclusion,  in  the  language 
of  that  eminent  judge,  Richards,  O.J.  (afterwards  the  first  Chief 
Justice  of  Canada),  in  Howe  Machine  Co.  v.  Walker  (1374), 
35  U.C.'Q.B,  37,  that  the  agreement  here  questioned  was  "in 
any  way  contrary  to  any  enactment  made  by  our  Legislature  or 
contrary  to  the  general  policy  of  our  laws  or  the  interests  of 
the  people  of  this  Province  as  indicated  by  legislation."  The 
judgment  of  Chief  Justice  Richards  may  well  be  described  as 
a  classic  upon  the  right  of  a  foreign  corporation  to  contract  and 
carry  on  business,  and  it  is  instructive  in  this  present  appeal. 
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nor  do  I  consider  that  upon  the  facts  of  the  present  case  the  judg-     ""j^" 

ment  in  Bonanza  Creek  Gold  Mining  Company,  Limited  v.  The        

King  (1916),  1  A.V.  56C  at  p.  584,  is  in  any  way  helpful  to        '^^^ 
the  appellants.      It  cannot  be  successfully  contended  upon  the     ■^P''''^- 
evidence  that  the  Union  Funding  Company  was  other  than  a    couitT  of 
substantial  company,  and  it  was  incorporated  wholly  distinct     app**!- 
from  and  with  no  knowledge  even  of  the  existence  of  the  Acadia      ^„^  5 

Company.      The  negotiations  which  in  the  end  culminated  in — ; 

the  making  of  the  agreement  as  between  the  companies  were  all  '  „_ 
directed  to  save  the  Acadia  Company  from  financial  disaster,  Cochbane 
and  no  fraud  in  the  matter  has  been  demonstrated.  Further,  it 
is  a  matter  for  notice,  that  with  all  these  allegations  of  fraud 
thrown  out,  it  would  not  appear  that  any  misfeasance  proceed- 
ings have  been  proceeded  with,  which  one  would  expect  would 
have  been  taken  if  it  was  felt  that  acts  of  misfeasance  had 
occurred;  and  it  is  not  to  be  forgotten  that  the  appellants,  as 
already  remarked  upon,  expressly  disclaim  and  do  not  charge 
fraud  against  Cochrane,  the  respondent.  There  was  an  entire 
lack  of  diligence  upon  the  part  of  the  appellants,  if  it  were 
possible  to  have  obtained  rescission  of  the  challenged  agree- 
ment, i.e.,  that  a  well-founded  right  of  action  existed.  Such  an 
action  might  have  been  brought  and  an  injunction  applied  for 
which  would  have  inhibited  payments  to  the  Union  Funding 
Company,  but  this  course  was  not  adopted.  In  fact,  the  Union 
Funding  Company  was,  under  the  ni^eement,  called  upon  to 
exercise  diligence  in  obtaining  payment  of  the  promissory  notes. 
The  payment  aiid  settlement  arrived  at  between  Cochrane  and 
the  Union  Funding  Company  would  appear  (o  have  been  a  busi- 
ness transaction.  It  is  not  the  province  of  the  Courts  to  say 
in  what  way  business  people  or  corporations  shall  do  their  busi- 
ness, unless  it  be  that  there  is  express  statutory  enactment,  and 
that  which  has  been  done  is  prohibited  by  statute,  or  fraud  is 
established,  and  even  in  the  case  of  fraud  there  may  be  conduct 
which  will  not  admit  of  the  fraud  beina;  insisted  upon.  In  tho 
present  case  we  have  an  agreement  which  was  allowed  to  be  given 
full  effect  to  and  recognition  of  the  right  to  carry  out  its  terms, 
and  it  may  well  be  said  that  if  there  was  sufficient  ground  to 
avoid  the  agreement  there  was,  upon  the  facts,  an  election  not 
to  avoid  the  agreement,  and  equities  have  intervened.      That  is 
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the  position  of  Cochrane.  The  settlement  he  made  was  ma<le 
with  a  company  fiiHv  clothed  with  the  ripht  to  effect  a  settle- 
ment, i.e.,  eiiiix»were<l  to  agree  as  to  the  manner  and  temis  of 
payment  of  the  promissory  note,  heing  the  holders  thereof, 
Cochrane  bad  no  knowledge  of  the  alleged  grounds  for  rescis- 
sion of  the  agreement.  That  there  was  afterwards  rescission 
by  mutual  arrangemetit  between  the  parlies  to  the  agreement 
■proves  tiothing.  in  an  action  brought  for  rescission  it  might 
well  have  failed.  It  ia  tilting  to  rememlier  npou  this  [>oint 
what  Mr.  Justice  Mellor  said  in  Vloiigh  v.  Loitdon  and  North 
Western  Railway  (1871),  41  L.J.,  Ex.  17at  p.  23: 

"In  Hucli  cases  the  question  js.  lias  the  peraoD  on  ivlioni  the  fraud  via 
practined,  having  notici!  of  the  frnud,  piecteil  not  to  »void  the  contrart? 
or  hsH  lie  elected  to  nvoid  it !  or  Iws  he  made  no  eleetion !  We  think  that, 
ao  long  ai  he  has  inaile  no  election,  he  retains  the  right  to  determine  it 
either  way,  subject  to  tliis,  that  if  in  the  interval  whilst  tie  ia  deliberating. 
an  innocent  tliinl  party  liaa  aoiuired  an  intereHL  in  the  property,  or  il  in 
consequence  of  lijs  delay  tiie  position  even  of  the  urong-doer  ia  alTecled, 
it  will  preclude  liim  from  exerciain);  his  right  to  rescind.  And  lapw  of 
time  without  rescinding  will  furnish  evidence  that  he  lias  determined  lo 
affirm  the  contract;  and  when  tiie  lapse  of  time  is  grent,  it  probably  would 
in  practice  be  treated  as  conclusive  evidcnci'  to  oliew  thai  lie  lins  mi 
determined." 

(Also  see  I'liitcd  iS'Aoe  Mnchmery  Company  of  Canada  v. 
Brunei   (1909),  A.C.  3:iO.) 

As  I  have  stated,  the  retirement  of  the  note  by  Cochrane  and 
the  settlement  arrived  at  between  himself  and  the  I'nion  Fund- 
ing Company  was  a  business  transaction.  The  payment  of  the 
$1,500  and  the  transfer  of  the  shares  was  accepted  by  the 
holders  uf  the  promissory  note,  and  the  note  delivered  up.  If 
there  is  any  enforctable  right  o£  action  in  reference  to  this 
transaction  it  cannot  be  one  which  lies  as  against  Cochrane,  but 
one  only  as  between  the  two  companies — parties  to  the  agree- 
ment. That  the  sliares  transferred  were  of  no  value  canuol 
enter  into  the  (picstiou.  Again,  that  was  a  business  Iransactitm. 
and  the  Union  Funding  Company  must  be  held  to  be  entitleJ 
to  do  its  business  in  its  own  way,  and  there  is  evidence  that  the 
shares  have  value.  Undoubtedly  the  Union  Funding  Compatv 
must  have  consi<lered  that  they  were  of  \alu<'.  The  Court  can- 
not enter  into  this  question.  Again,  this  would  be  a  matter  of 
accounting  as  lietwoen  the  two  eoinpanies. 
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The  appellants  ask  on  this  appeal  for  the  reversal  of  the  judg-     ^J?5^ 

raent  of  the  learned  Chief  Justice  of  British  Columbia,  who,  as       

is  evident  from  the  reading  of  his  careful  judgment,  gave  full        '*^^ 
ciHiBi deration  to  the  conduct  of  the  parties  and  aa  well  to  the     April  5- 
documentary  evidence.      There  is  no  charge  of  fraud,  and  as    ooum  or 
remarked  upon,  it  was  expresaly  disclaimed  by  counsel  for  the     appeal 
appellants.     The  transaction  attacked  was  an  ordinary  buBiness     j^,,,  5 

transaction,  and  without  the  element  of  fraud,  and  fraud  estal)- 

liahed,  how  is  it  possible  to  avoid  the  transaction  ?     The  leame<1  p^ 

Chief  Justice  did  not  see  his  way  to  grant  any  relief,  and  in  Oochbank 
conformity  with  the  decisions  as  to  the  province  of  a  Court  of 
Appeal,  I  am  not  of  the  opinion  that  this  is  a  case  where  there 
should  be  interference  with  the  judgment  of  the  Court  below 
{Coghlan  v.  Cumherland  (1898),  1  Ch.  70*;  Re  Wagstaff; 
Wagslaff  v.  Jalland  (1907),  98  L.T.  149;  Buddy  v.  Toronto 
Eastern  Railway  (1917),  86  L.J.,  P.C.  95). 

I  would  also  in  particular  refer  to  what  Lord  Lorebum,  L.C. 
said  at  p.  326  in  Lodge  Holes  Colliery  Company,  Limited  v, 
Wednesbury  Corporation  (1908),  A.C.  323  at  p.  326: 

"My  Lords,  I  rqpird  the  finding  of  Jetf  J.  as  eoncliuive  on  the  question 
ol  fact.  It  has  not  been  assailed,  and  if  it  were,  1  need  not  repeat  wliat 
has  often  been  said  as  to  the  advantages  enjoyed  bj  a  judge  who  has  heard 
the  witnesses.  Wben  a  finding  of  fact  rests  upon  the  result  of  oral 
evidence  it  is  in  its  weight  hardlj  distinguishable  from  the  verdict  of  a 
JMTy,  except  that  a  jury  gives  no  reasons.  The  former  practice  of  CoDrts 
of  Equity  arose  from  the  fact  that  decisions  often  rested  upon  evideiioe  on  ,  ,         ' 

paper,  of  which  an  Appellate  Court  can  judge  as  well  as  a  Court  of  first 
instance." 

In  my  opinion  none  of  the  points  of  law  taken  in  any  way 
affect  that  which  was,  in  all  its  elements,  a  business  transaction 
simply.  The  dealings  were  between  the  proper  parties;  the 
payment  of  the  promissory  note  was  made  to  the  holders  thereof; 
fraud  is  not  alleged;  and  no  fiduciary  position  or  trust«eship 
existed  that  affected  Cochrane  in  what  he  did. 

This  appeal  has  given  me  much  anxious  consideration,  and  I 
cannot  say  that  it  is  without  hesitation  I  have  come  to  the 
conclusion  I  have,  but  with  no  fraud  charged  against  Cochrane, 
or  that  he  was  a  party  to  a  fraud,  it  seems  to  me  that  in  dealing 
with  the  holder  in  due  course  of  the  promissory  note  he  was 
not  in  the  position  of  a  trustee ;   he  was  entitled  as  a  debtor  to 
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treat  witli  liis  crnditors  and  retire  the  promissory  note  l>v  hit 

bnsinesa  arrangement  that  conW  be  come  to.     Payment  in  cash 

1""  and  tlie  transfer  of  sliares  was  a  "contraclnal  relation" 
Aprils,  (see  Lord  Esher,  il.R.  in  Sunr  v.  Ashnell  (1893).  2  Q.B. 
coLTiT  OF  '^^^  "^  P-  39:i)-  «»<f  J"  so  doing  it  cannot  be  said  ilial 
AiTiAL  CViciirane  was  a  trustee,  nor  enu  it  be  said  that  Cwlirane 
„   .  J.       ''asaislfid     a    nominnlod     rrnntec    in     &   frandnient    and    tlie- 

lionast   disposition   of    the   trnat    property"  (see   Lord   Edier, 

Slhctkv     jijj    j„  ^y„„^  ^.     .(s/,,,,^/;    ,,„^,^    at  p_  392).       I'pon  the  fids 

CocHRAKK   of  the  present  case  and  in  view  nf  the  jitdgnient  of  the  leMnKKl 

Chief  .Tufllieo  of  British  Columbia  thereon,  to  wbieh  T  altacli.  sa 

it  deservedly  requires,  the  highest  consideration ,  I  eannoi  \»r- 

snade  myself  that  the  principle  of  law  dealt  with  by  Lord  Eslier, 

ucpHiujps,  M.R.  in  .Soar  v.  Ashu-ell.  supra,  and  the  Lord  Chancellor  of 

J*-        Ireland.  Sir  Ignatius  J.  O'Brien,  in  Hakesy  v.  Guiry  (191%), 

1  r.R.  135  at  pp.  138-9,  can  be  said  lo  be  applieable  to  or  detCT^ 

minative  of  this  epp<'al.      Even  if  the  case  were  left  in  doubt. 

the  pro|wr  course  would  l)c  lo  resolve  that  doubt  in  favimr  of 

the  ri'spiindcnt.      I  am  not  salistiwt  that  the  onus  which  alway* 

rests  ujTon  the  appellant  of  shewing  that  the  judgment  is  wrong, 

has  l)eeD  satisfactorily  discharged  in  this  case, 

I  would  dismiss  the  appeal. 


,  J, A.  would  allow  the  appeal. 

Appeal  allowed.  Mcl'hilUps,  J.A.  diatentiiv/. 


Solicitor  for  appellants:    IV.  ./.  Baird. 
Solicitor  for  respondent:  J.  E.  Jeremy. 
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ESQUIMALT  AXD  NANAIMO  RAIUVAY  COMPAXY  clbment.j. 
V    TREAT  

CVoicti  grant — BeltlemenI  Act — Grant  from  Dominion  to  E.  d  N.  Ry.  Co.-^    March  25. 
"Coo** -line,"  meaning  o/^Bigkicatar  mark — B.C.  atatt.  I8SJ,  Cap.  3i. 

Tlif  term  "coaHt-line"  as  descriptive  of  the  caHtein  iwumlarj  of  the  hlock       "**""• 
of  Iftnd  granted  by  the  Prorince  to  the  Dominion  and  by  the  latter  . 

KTanted  to  the  plaintiff  to  aid  in  the  construction  of  the  Eaquimalt ' 

and  Nanaimo  Railway,  means  the  detailed  coaat-line  as  flxed  by  high-  Eggt'lUALT 
water  mark. 

[Affirmed  by  the  Judicial  Committee  of  the  Privy  Council]. 


AND 
Nakaiuo 
Rv.  Co. 


Appeal  from  the  deciaion  of  Clement,  J.  in  an  action  to 
determine  the  ownership  of  the  foreshore  from  the  mouth  of 
the  Cbemainus  River,  on  Vancouver  Island,  to  a  point  80  chains 
southerly  therefrom.  Tried  at  Victoria  on  the  t>th  and  7th 
of  March,  1918,  In  pursuance  of  the  ('oal  and  Petroleum  Act 
the  defendant  staked  the  land  in  question,  and  on  the  19th  of 
November,  1917,  was  granted  a  lifence  to  prospect  for  coal  on 
said  lands  and  the  lands  under  the  sea  adjoining.  The  plaintiff 
claims  that  said  foreshore  is  included  in  the  lands  conveyed  by 
the  Province,  under  the  Settlement  Act  of  1884,  to  the 
Dominion,  and  reconveyed  by  the  Dominion  by  way  of  subsidy 
to  the  plaintiff  Company  to  aid  in  the  construction  of  the  rail- 
way. The  question  at  issue  is  the  construction  of  the  Esqui- 
mau and  Nanaimo  land  grant  and  the  statutes  dealing  with  the 
grant,  i.e.,  whether  the  grant  includes  any  lands  below  the 
high-water  mark. 

Davis,  K.C.,  and  Harold  B.  Robertson,  for  plaintiff. 

Bass,  for  defendant. 

25th  March,  191B, 

Clemext,  J. ;  This  action  must,  i  think,  be  dismissed. 

I  can  see  nothing  in  the  circumstances  surrounding  the 
passing  of  the  Provincial  Act,  B.C.  State.  1884,  Cap.  14,  to 
warrant  me  in  ascribing  to  the  Legislature  an  intention  to  depart 
from  the  recc^ized  rule  of  construction  in  the  case  of  a  grant 
of  land  bordering  upon  tidal  water,  that  the  seaward  limit  of 


,276 


BRITISH  COLUMBIA  REPORTS. 


[Vol. 


'•'•  the  grant  is  high-water  mark,  as  indicated  in  AttorTuy-Qeneral 
ms       ^-  Chambers  (1854),  4  De  G.M.  &  G.  206.     The  decision  of 
March  25,    ^^^  ^^T  careful  judge,  the  late  Mr.  Justice  Ibvisq,  in  Mowat 

V.  North  Vancouver  (1902),  9  B.C.  205,  does  not  assist  me 

"^^^^^    much,  as  the  question  there  was  one  of  municipal  jurisdietiw 

and  not  of  proprietary  right;   moreover,  the  island  (so-called) 

^'"'  ^'      there  in  question  was  not  an  island  at  low  tide,  but  a  peninsula. 


Tbcat 


OUlflKT,  J, 


BaguiMALT  I  do  not  think  there  was  any  idea  of  departing  from  the  well- 
N  NAiMO  ^B^^lished  rule  of  interpretation  in  the  case  of  grants  above 
Rt.  Co.     referred  to. 

The  grant  to  the  plaintiff  Company  by  the  Dominion  Gktrem- 
ment  does  not  purport  to  grant  anything  not  held  by  the  Crown 
in  right  of  Canada.  At  that  time  it  was  a  moot  point  whe&er 
the  Dominion  had  not  some  proprietfiry  interest  in  the  3ea-shor& 
The  legal  advisers  of  the  Dominion  so  contended  until  the 
ownership  by  the  Provinces  of  the  land  within  their  respective 
borders  covered  by  the  territorial  waters  of  Canada  (other  than 
public  harbours)  was  affirmed  in  1898  by  the  judgm^it  of  Uie 
Privy  Council  in  Attomey-OenenU  for  the  Dominion  of  Canada 
V.  Aitomeya-General  for  the  Provinces  of  Oniario,  Quebec,  and 
Nova  Scotia  (1898),  A.C.  700.  The  position  of  the  con- 
troversy in  the  'eighties  may  account  for  the  form  of  the  grant 
to  the  plaintiff  Company.     Action  dismissed,  with  costs. 

From  this  decision  the  plaintiff  appealed.      The  appeal  was 

argued  at  Victoria  on  the  18tb  and  19th  of  June,  1918,  before 

-  Macdonald,  C.J.A.,  Maetin,  McPhillips  and  Ebsets,  JJ.A. 

Harold  B.  Robertson,  for  appellant :  We  brought  this  action 
to  determine  the  right  to  the  foreshore.  The  whole  area  covered 
by  the  defendant's  licence  is  under  the  sea  except  what  is  fore- 
shore. The  question  is,  did  section  3  of  the  Settlement  Act, 
B.C.  Stats.  1884,  Cap.  14,  pass  to  the  Dominion  the  foreshore, 
rgumen  r^j^^  descriptive  words  are  "on  the  east  by  the  coast-line  of  Van- 
couver Island."  This  question  was  passed  on  in  Mowat  v. 
NoHh  Vancouver  (1902),  9  B.C.  205.  As  to  the  definition  of 
"coast"  see  Abbott's  Law  Dictionary,  Vol.  1,  p.  236 ;  Bouvier's 
Law  Dictionary,  Vol.  1,  p.  337;  Murray's  Dictionary,  Vol  2, 
p.  655.  That  the  "coast-line"  goes  to  low-water  mark  see  The 
Queen  y.Muaaon  (1858),  8E1.  &B1.  899;  'Embletonv.  Brovn 
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(1860),  3  EI.  &B1.  234;  The  Queen  v.  Keyn  (1876),  2  Ex.  D.  ol«wmt,j. 
63;   Carr  v.  Fracia  Times  &  Co:  (1902),  A.C.  176  at  p.  181.        mis 
If  the  Settlement  Act  did  not  give  us  the  foreshore,  the  Prov- 
ince agreed  to  the  transfer  of  same  by  the  Dominion  to  U3  by  - 
reason  of  the  agreement  between  the  Province  and  the  Dominion 

found  in  Dominion  order  in  council  of  the  16th  of  November,        

1886.      In  support  of  this  see  Attorney-General  for  Canada  v.      ^"'-  "• 
Giroux  (1916),  53  S.C.R.  172  at  p.  192;   Calvert  v.  Sebright  bbquimalt 
(1852),  15  Beav.  156  at  p.  157;    Cope  v.  Doherty  (1858),  4    j^^^^^^ 
K.  &  J.  367;   Attomey-Oeneral  of  British  Columbia  v.  Attor-      Ry.  Co. 
ney-General  of  Canada  (1889),  14  App.  Cae.  295  at  pp.  303-4. 

Bass,  ioT  respondent:  Section  3  of  the  Act  of  1883  confines 
itself  to  the  bald  description  of  the  land.  It  was  re-enacted  in 
the  same  terms  in  the  1884  Act,  which  shews  the  Legislature 
had  the  same  intention  throughout.  The  agreement  deals  with 
land,  and  land  only.  As  to  section  3  of  chapter  6  of  the  Canada 
Statutes  (1884),  the  gift  under  this  section  is  only  operative  in 
the  case  of  the  Dominion  holding  the  foreshore.  The  word 
"coast-line"  means  high-water  mark ;  see  Encyclopsedia  Britan-  Argument 
nica,  11th  Ed.,  Vol.  27,  p.  108.  The  foreshore  does  not  pass 
unless  expressly  set  out  in  the  instrument:  see  Attorney-General 
for  the  Dominion  of  Canada  v.  Attorneys-General  for  the 
Provinces  of  Ontario,  Quebec,  and  Nova  Scotia  (1898),  A,C. 
700;  Attorney-General  of  British  Columbia  v.  Attomey-Oen- 
eral  of  Canada  (1889),  14  App.  Gas.  295. 

Robertson,  in  reply,  referred  to  Capital  City  Canning  Co.  t. 
Anglo-BHtish  Columbia  Packing  Co.  (1905),  11  B.C.  333;  2 
W.L.R.  59;  and  Attorney-General  of  British  Columbia  v. 
Attorney-General  of  Canada  (1886),  14  S.C.R.  345  at  pp. 
357-8. 

Cur.  adv.  vult. 

5th  November,  1018. 
Macdonald,  C.J. a.  :  J  agree  entirely  with  the  conclusion 
arrived  at  by  Clement,  J.  in  the  Court  below.  I  think  "coast- 
line," as  descriptive  of  the  eastern  boundary  of  the  block  of  '"^^*"'' 
land  granted  by  the  Province  to  the  Dominion,  and  by  the  latter 
granted  to  the  plaintiff  to  aid  in  the  construction  of  the  Esqui- 
malt  &  I^anaimo  Railway  is,  in  relation  to  the  subject-matter  in 
dispute  synonymous  with  "shore."      I  think  it  is  well  settled 
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that  when  a  conveyance  describes  <me  of  the  boundaries  of  laiiil 
as  extending  to  the  shore  of  the  sea,  that  boundary  is  high- 
water  mark.      In  the  Enoyolopsedia  Britannica,  Vol.  8,  10th 

-  Ed,,  speaking  of  coast-line  geographically,  it  is  said : 

"It  is  DMeuary  to  distinguiib  between  general  coait-line  measured  frani 
point  to  point  of  the  bead  lands  disr^farding  the  smaller  bafs,  and  detsiled 
coast-line   which   takes   account    of    ever_v    inflection    shewn    on    the    map 

.  etnplo}^  and  follows  up  the  river  estuaries  to  a  point  where  tidal  action 

I  think  what  was  meant  by  ''coast-line"  in  the  conveyance  in 
question  was  the  detailed  coast-line,  and  hence  that  its  buitndarv 
is  to  be  found  at  high-water  mark. 

It  was  further  contended  by  defendant's  counsel,  at  our  bar, 
that  an  inference  should  be  drawn,  from  certain  transactions 
between  the  two  Governments  and  railway  contractors  men- 
tioned in  the  proceedings,  that  the  Province  intended  to  grant 
more  than  the  land  to  high-water  mark.  I  do  not  think  such  an 
inference  a  permissible  one  to  draw  from  that  source. 

I  would  dismiss  the  appeal. 

Mabtin,  J. a.:  What  occasions  the  difficulty  here  is  the 
employment  in  the  statute  of  an  expression  which  ia  not  useii 
by  lawyers  in  determining  the  boundaries  of  land.  The  statute 
says  "the  piece  or  parcel  of  land"  that  is  granted  is  "bounded 
on  the  east  by  the  coast-line  of  Vancouver  Island,"  but  the 
diligence  of  counsel  has  been  unable  to  find  a  legal  definition 
of  "coast-line,"  and  I  have  been  equally  unsuccessful.  Thia 
throws  the  inquiry  hack  upon  "coaat"  as  a  starting  point,  and 
that  is  found  to  be  a  very  indefinite  and  inexact  exjiresaion 
including  land,  or  sea,  or  the  foreshore  between  them.  As  i? 
said,  generally,  in  Gould  on  Waters,  3rd  Ed.,  par,  28,  p-  64: 

"The  term  'coast,'  or  'sea-coast,'  appears  to  liave  no  fixed  meaning  apart 
from  the  context,  and  to  be  equally  applicable  to  the  apace  betw^i  higd 
and  low-wBter  mark,  or  to  the  territory  bordering  on  the  sea,  or  to  that 
part  of  the  sea  which  adjoins  the  land." 

And  in  Eex  v.  Forty-nine  Casks  of  Brandy  (1836),  3  Hag. 
Adm.  257,  it  is  said,  at  p.  275 : 

"Now  the  coast  is,  properlj,  not  the  sea,  but  the  land  which  bsunds  the 
sea;  it  is  the  limit  of  the  land  juriadiction,  and  of  the  parishes  nnd 
manors — bordering  on  tlie  sea — which  are  part  ot  the  land  of  the  couniir. 
This  limit,  however,  and  its  character,  varies  according  to  the  stale  of 
the  tide:    when  the  tide  is  in,  and  covers  the  land,  it  is  sea;    vrhea  the  tide 
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IB  out,  it  is  land  ae  far  as  low-watsr  mark;  between  high  and  low-WBt«r  CLEUEnT.J. 
mark  it  must  therefore  be  considered  as  divitum  imperiutn." 

"Coast"  perhaps  more  uaually  contemplates  the  shore  of  the 
mainUiid  as  distinguished  from  the  outlying  islands,  but  great  °     "• 

islands  at  least,  such  as  this  Island  of  Vancouver,  have  their  cotntr  or 
own  "mainland,"  which  is  a  relative  term  after  all.  A  wider  *^^**^ 
application  of  the  term  in  a  maritime  and  international  sense      Nov.  5. 

inohvles  islands  which  are  the  "natural  appendages  of  the  coast 

on  which  they  border":  The  Anna  (1805),  5  C.  Rob.  373  at  ^'>^J^'' 
p.  383cj  and  a  narrower  one  excludes  it  from  land  fronting  on  ^''*^*"* 
rivers  at  their  outlets  to  the  sea — The  Queen  v.  Cox  (1858),  1  v. 

P.E.I.  170 — wherein  Mr.  Justice  Peters,  delivering  the  judg-      T""*'' 
ment  of  the  Court,  said,  p.  173: 

"The  tenn  coast,  in  iti  popular  sense  is.  we  believe,  applied  to  the  land 
fronting  on  the  open  sea,  or  inlets  olf  the  sea,  or  bajs,  but  is  never  applied 
to  that  fronting  on  rivers.  And  taking  the  word  in  that  sense  it  appears 
to  UH,  evidently,  used  to  contradistinguish  high-water  mark  on  what  is 
popularly  called  the  coast  from  high-water  mark  on  the  rivers,  and  to 
limit  the  reservation  to  the  former,  and  prevent  its  extending  to  the  latter." 
In  that  interesting  case  the  language  in  question  was  "five 
hundred  feet  from  high-water  mark  on  the  coast  of  the  tract 
hereby  granted,"  and  the  point  was,  did  "coast"  extend  to 
tidal  rivers?  It  is  instructive  to  note  that  high-water  mark 
was  treated  as  part  of  the  "coast,"  and  the  reservation  of  the 
Crown  on  the  "coast"  began  at  that  point  and  ran  inland  500 
feet,  therefore  the  expression  "coast"  would  be  satisfied  land- 
wards upon  reaching  high-water  mark,  which  would  exclude  j.a. 
the  foreshore,  which  is  the  same  as  sea-shore  in  legal  parlance — 
Halsbiiry's  Laws  of  England,  Vol.  28,  p.  361.  But  once  the 
foreshore  is  reached,  then  it  must  in  general  pass  from  the 
Crown  by  a  grant  which  expressly  refers  to  it  or  has  worda 
which  aptly  describe  it,  though  leas  apt  words  will  suffice  if  the 
grantee  can  shew  user  under  his  grant — Halsbury's  Laws  of 
England,  Vol.  28,  pp.  366-7.  It  is  clear,  to  my  mind  at  least, 
that  in  the  statute  in  question  we  have  not  words  that  express 
the  intention  of  going  beyond  high-water  mark  on  ihe  coast  and 
extending  the  boundary  to  include  the  foreshore.  If  some 
such  word  as  "sea  beach"  or  even  "sea"  had  been  used  (which 
are  quite  distinct  from  sea-shore  or  foreshore),  a  guide  would 
have  been  afforded  us,  as  there  was  in  Musselburgh  Real  Estate 
Company  v.  Musselburgh  (Provost)    (1905),  A.C.  491;    7  F. 
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'■  tl3,  308  (cited  in  Stroud's  Judicial  Dictionary,  Supplement. 

igia        1909,  p.  510),  wherein  it  was  held  that  in  Scotland  at  least,  a 
Marches     "l>oi"idary  by  the  'sea,'  which   would  carry  the  right  of  the 

■ -defenders  over  the  shore  to  low-water  mark,"  whereas  the  word 

™^^^™     ''sea-beach"  means  that  "the  line  of  boundary  is  reached  when 

I  he  l>each  is  reached,  and  that  to  pass  on  to  the  beach  is  to  paas 

^'"-^-      the  bonndary" ;   and  therefore  "  'sea-beach'  as  a  boundary  must 

EBijtriMALT  '"G  held  to  exclude  the  beach  itself  for  that  which  is  bounded  by 

AND        fluother  thing  cannot  include  the  whole  of  that  thing  itself." 

N*N4HI0  ^  ^ 

Rr.  Co.  J  am  of  opinion,  therefore,  that,  in  the  cBse  at  bar,  as  soon  as 

TheIt  the  coast  is  reached  the  Ijoiindary  is  reached,  and  as  it  is  beyond 
question  that  the  "coast"  includes  high-water  mark  at  least,  so 
when  the  land  in  the  plaintiff's  i;rant  reaches  high-water  mark, 
at  least  it  has  reached  that  "coast"  which  is  its  boundary,  and 
the  grant  is  satisiied  literally  and  in  substance.  Whatever 
meaning  may  be  attributed  to  "coast-line"  it  cannot,  from  a 
conveyancer's  point  of  view  at  all  events,  be  a  wider  expression 
than  coast. 
UAKnn,  With  respect  to  the  contention  that  as  the  wider  espressiiMW 
'■*  in  the  grant  from  the  Governor-General  in  Council  include 
foreshore  rights  they  fonn  a  wider  agreement  under  the  statutes 
of  1884,  I  am  of  opinion,  shortly,  that  as  the  Dominion  Govern- 
ment was  simply  a  trustee  of  the  lands  granted  by  the  Legis- 
lature of  British  Columbia  for  specific  purposes,  the  legielaiive 
grant  could  not  thus  be  extended,  and  that  such  wider  expres- 
sions were  inserted,  subject  to  the  reservations  therein  set  out 
("in  so  far  as  such  land  ....  foreshore  rights,  etc.,  are  vested 
in  Her  Majesty  .  .  .  ."),  so  as  to  give  the  plaintiff  Company 
whaterver  unknown  rights  in  the  lands  that  the  Dominion  Gov- 
ernment might  be  found  to  have  (it  turned  out  it  had  none)  as 
the  result  of  the  constitutional  controversy  which  was  then  oa 
foot,  as  referred  to  by  the  learned  judge  below. 
It  follows  that  the  appeal  should  be  dismissed. 


McPhillips,  J.A.  :  The  respondent  is  in  possession  of  the 
land  in  question  imder  a  licence  from  the  Crown  (Provincial) 
'  (0  prospect  for  coal,  issued  in  pursuance  of  the  Coal  and 
Petroleum  Act  (Cap.  159.  R.S.B.C.  1911).  and  the  land  in 
question  is  particularly  described  as  follows ; 


UGPBTLLIPI 


Ll 
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"ComnienciDg  at  k  post  planted  at  high-water  mB.A  at  the  mouth  of  cleiie:<t,  j. 
ChemainuB  River ,  in  the   County   of  Nanaimo,  VancouTer   Island,   B.C., 
thence  east  eighty  chains  thence  south  eighty  ehaine  thence  neat  to  high-        ^^^^ 
trater  mark,  thence  tollowing  the  line  of  high-water  mark  to  the  point    March  2a. 
of  commencement."  


AND 

Nanaimo 
Rr.  Co. 


The  land  is  all  below  high-water  mark,  on  the  foreshore,  and    ''^^^^ 

under  the  sea.      The  appellant  ia  the  owner  of  a  vast  tract  of        

land  upon  Vancouver  Island,  having  received  the  grant  thereof  ^°^-  ^- 
as  being  part  of  the  aid  given  for  the  construction  of  the  line  ^q^, 
of  railway  bnilt  and  operated  by  it  upon  Vancouver  Island,  the 
Province  conveying  the  land  to  the  Dominion  and  the  Dominion 
granting  the  same  to  the  appellant  The  statutes  under  which  rp^j^.^ 
the  grant  and  conveyance  were  made  are  Cap.  14,  B,0.  Stata. 
1883,  and  Cap.  6,  Can.  Stats.  1884.  The  appellant  relies  upon 
its  title  to  the  land  in  question  by  reason  of  the  description  as 
contained  in  the  Provincial  statute — "On  the  east  by  the  coast- 
line of  Vancouver  Island"  (see  Cap.  14,  Sec.  3,  B.C.  Stats. 
1883).  The  land  in  question  is  situate  on  or  off  the  coast-line 
of  Vancouver  Island.  The  contention  of  the  appellant  is  that 
the  coast-line  is  to  be  read  as  inclusive  of  the  foreshore,  i.e.,  the 
land  below  high-water  mark  and  even  the  lands  under  the  sea 
abutting  upon  the  foreshore,  and  in  aid  of  this  further  conten- 
tion cites  the  language  of  the  grant  from  the  Dominion.  The 
appellant,  putting  its  contention  at  the  very  least,  strenuously 
maintains  that  its  title  is  inclusive  of  all  the  land  down  to  and 
inclusive  of  all  that  lying  between  the  high  and  low-water  mophilliw, 
marks  at  the  point  in  question. 

The  determination  of  the  meaning  of  "coast-line"  is  deter- 
minative of  this  appeal.  It  will  be  observed  that  in  the  descrip- 
tion of  the  Bubeidy  land  as  contained  in  the  Provincial  Act 
(Cap.  14,  Sec.  3,  B.C.  State.  1884)  no  reference  is  made  to 
the  foreshore,  section  3  reading  as  follows: 

'There  is  hereby  granted  to  the  Dominion  Goremment,  for  the  purpote 
of  eonstnicting,  and  to  aid  in  the  construction  of  a  railway  between  Esqui- 
malt  and  Nanaimo,  and  in  trust  to  be  appropriated  as  they  may  deem 
advisable  (bnt  save  as  is  hereinafter  (accepted)  all  that  piece  or  parcel 
of  land  situate  in  Vancouver  Island,  described  as  follows: — 

"Bounded  on  the  South  by  a  straight  line  drawn  from  the  head  of 
Saanich  Inlet  to  Muir  Creek  on  the  Straits  of  Fuca; 

"On  the  West  by  a  straight  line  drawn  from  Muir  Creek  aforesaid  to 
Crown  Mountain; 

"On  the  North,  by  a  straight  line  drawn  from  Cro\™  Mountain  to 
Seymour  Narrows;    and 
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CI.EitENT,j.  "On  the  East  l>j  the  Coast   line  of  Vanoouver  lelmnd   to  th«  point  o( 

comnienoement ;    and  including  all  coal,  coal-oil.  aren.  stones,  clay,  martik. 

191°  sUte,  minea,  minerals  and  substances  whatsoever  thereupon,  therein,  and 

March  28.  thereunder." 

„ It  18  noticeable,  however,  that  in  the  Dominion  Act  (Cap.  6 

couBT  or  '  '  _  . 

APPEAL     of  1884,  Sec.  3)  reference  is  niadp  to  the  foreahore,  section  3 
„     ~      reading  aa  follows : 

"The  Governor  in  Council  may  grant  to  'The  Esquimalt  and  NansFmo 

EsquiHALT  Railway  Company'  mentioned  In  the  said  agraenient,  and  incorporated  by 

ANB         the  Act  of  the  Legislature  of  British  Columbia  lastly  berelntiefoTa  relerrsd 

Rt*Co        *"'  '"  ""''  "'  *''^  construction  of  the  said  railway  and   telegraph   line,  a 

P_    '       subsidy  in  money  of  seven  hundred  and  fifty  thousand  dollars,  and  in  land. 

Treat       nil  of  the  land  situated  on  VancouTcr  Island  which  has  been  granted  to 

Her   Majesty   by   the   Legislature   of   British    Columbia   by   the   Act   liM 

aforesaid,   in   Bid  of  the   construction  of  the  said   line  of   railway,  in  »o 

far  ns  such  land  shall  be  vested  in  Her  Majesty  and  held  by  Tier  for  the 

purposes  of  the  said  railway,  or  to  aid  in  the  construction  of  the  same; 

and  also  all  coal,  coal-oil,  ores,  stones,  clay,  Tnarble,  s1at«,  mines,  minenN 

nnd  substances  whatsoever  in,  on  or  under  the  lands  so  to  be  granted  to 

the  said  company  as  Hforensid,  and  the  foreshore  rights  in  respect  of  nil 

such  lands  as  afnrensid,  wliicli  are  to  be  granted  to  the  said  company  at 

aforeanid,   and   which   border   on   the   sea,   together   with   the   privilc^  of 

mining  under  the  foreshore  and  sea  opposite  any  such  land  and  of  mining 

and   Iceeping  for  their  own   use  all  coal  and  minerals,   herein   mentionetl, 

under  the  foreshore  or  sea  opposite  any  such  lands,  in  so  far  as  such  coal, 

coal-oil,   ores,  stones,   clay,   marble,  slate,  mines,  minerals  and   substances 

whatsoever,  and  foreahore  rights  are  vested  in  Her  Majesty  as  represented 

by  the  Dominion  Government." 

In  passing  it  may  be  said  that  it  would  be  idle  contention  to 
Hop^upa,  advance  any  argument  to  the  effect  that  the  Dominion  Act  could 
expand  the  terms  of  the  Provincial  statutory  conveyance  to  the 
Dominion  Government,  save  it  were  that  the  Dominion  Govern- 
ment had  lands  or  foreshore  rights  within  the  described  area 
independent  of  the  Provincial  grant  arising  under  the  pro- 
visions of  or  in  the  exercise  of  the  right  of  acquirement  of  lands 
for  Dotuiniou  purposes  under  the  British  North  America  Act. 
30  &  31  Vict.,  c,  3  (Imperial),  such  as  public  harbours,  but 
there  is  no  evidence  whatever  of  this.  Therefore,  unless  the 
description  of  the  boundary  of  the  subsidy  lands  *'on  the  east 
by  the  coast-line  of  Vancouver  Island"  is  wide  enough  in  its 
terras  to  include  the  language  in  the  Dominion  Act,  "the  fore- 
shore rights  in  respect  of  all  such  lands ,"  it  is  clear 

that  the  grant  of  the  land   as  made  to  the  appellant  by  the 
Dominion   Government  cannot  extend   to   any   such   foreshore 
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ri^ts   (see  Attorney-General  of  Canada  v.  Keefer  (1889),  1  clembnt.j. 
B.C.  {Pt.  II.)  368;    Attorney-General  of  Canada  v.  Ritchie       i9ig 
Contracting  and  Supply  Co.    (1914),  20  B.C.  333;    (1915).    M«rclj2s. 

53  S.C.R.  78;    Attorney-General  v.  C.P.E.   (1905),  11   B.C. '— 

289;    (1906),  A.C.  204;   Attorney-General  v.  Ludgate  {1901),    °^^^ 
8B.C.  242;    (1904),  11  B-C.  358;    (1906),  A.C.  552).  - — 

The  Crown  grant  (Dominion)  •£  the  subsidy  land  was  made      '  "'''  ' 
on  the  2l8t  of  April,  1887,  and  reads  as  follows:    [after  setting  Esquimalt 
out  the  grant  his  Lordship  continued].  Nana"mo 

It  will  be  seen  that  the  Crown  grant,  taken  in  all  its  terms,  is     ^^-  '^■ 
made  in  pursuance  only  of  the  Provincial  statutory  grant  (Cap.      Tbeat 
14,  B.C.  Stats.  1884),  and  that  which  is  first  recited  is  section  3 
of  the  Provincial  Act,  which  sets  out  the  boundaries.      It  is 
true  that  in  the  Dominion  Crown  grant  we  find  this  language: 

"And  WiieBeas  it  has  been  agreed  by  aod  between  the  Government  of 
Canaila  the  Government  of  Britiib  Columbia  and  the  aaid  company  tliat 
the  grant  of  the  said  lands  to  the  said  company  eball  be  by  the  descrip- 
tion hereinafter  contained  that  the  exnct  boundaries  of  the  lands  covered 
by  auch  grant  shall  be  as  settled  and  agreed  upon  between  the  Government 

of  British  Columbia  and  the  said  company " 

and  we  find  that  "the  foreshore  rights  in  respect  of  such  of  the 
lands  as  border  on  the  aea  together  with  (he  privilege  of  mining 
under  the  foreshore  pnd  the  sea  opposite  any  such  lands"  are 
specifically  dealt  with.  Now  I  cannot  see  any  warrant  for  this 
additional  language,  i.e.,  in  extension  of  that  set  forth  in  section 
3,  Cap.  14,  B.C.  Stats.  1884.  Section  3,  dealing  with  the  miiics  "cphillipb. 
only,  says,  "and  including  all  coal,  coal-oil,  ores,  stones,  clay, 
marble,  slate,  mines,  minerals  and  substances  whatsoever  there- 
upon, therein  and  thereunder,"  which  would  be  "all  coal,"  etc., 
under  the  lands  coming  within  the  description  as  contained  in 
section  3,  It  is  to  bo  noted,  too,  that  in  the  Dominion  grant 
care  is  taken  to  not  transcend  the  statutory  grant  to  the 
Dominion;  that  is,  although  this  additional  language  is  used  all 
is  relegated  to  that  which  was  granted  to  the  Dominion,  as  we 
have  this  language  "in  80  far  as  such  coal,  ....  and  foreahore 
rights  are  vested  in  us  as  represented  by  the  Government  of 
Canada."  The  order  in  council,  P.C.  2081,  is  in  no  way 
helpful  to  the  appellant.  It  recites  section  7  of  the  Dominion 
Act  (Cap.  6,  Can,  Stats.  1884),  "in  so  far  as  the  same  shall 
be  vested   in  Her  Majesty,"  i.e.,   the  Crown   Dominion,   and 
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"'•  '•  all  that  can  be  said  to  be  vested  is  what  was  statutorily  granted 
1918        by  the  Province,  and  the  order  in  council,  P.C.  2081,  recites 
March  25.    "t^i^t  the  conveyance  shall  be  made  by  the  description  stated  in 

the  third  clause  of  the  Settlement  Act  (Cap.  14,  B.C.  State. 

APPGu,     1884).     It  is  true  it  goes  on  and  says: 

"The  detfirmining  of  the  ex&ct  baundaries  shull  be   left  between  the 

Nov.  G.       Provincial  Govemmeut  and  the  Railway  Company." 
"Z  This  is  understandable,   as  there  were  to  be  dealings  with 

EsqiTTMALT 

4TtD       the  lands  within  the  described  area  pending  the  conveyance  by 

Ry'co"'    ^^  Dominion  to  the  Railway  Company,  but  nothing  is  appar- 

•■        ent  which  would  admit  of  any  expansion  of  the  described  area. 

There  might  be  and  would  be  a  possible  reduction  of  area  but 

no  expansion  of  it. 

Now  as  to  what  "coast-line"  means,  it  was  stated  by  counsel 
upon  the  argimient  that  they  were  unable  to  refer  the  Court  to 
any  precise  definition  of  the  meaning  to  be  attached  to  these 
words,  but  counsel  for  the  appellant  Btrenuously  argued  that 
the  words  were  comprehensive  o£  the  foreshore  and  the  lands 
under  the  sea  abutting  upon  the  foreshore.  In  In  re  Briiish 
Columbia  Fisheries  (1913),  47  S.C.R.  493;  (1914),  A.C.  153, 
the  question  whether  the  shore  below  low-water  mark  to  within 
three  miles  of  the  coast  forms  part  of  the  territory  of  the  Crown 
or  is  merely  subject  to  special  powers  for  protective  and  police 
purposes,  was  tentatively  passed  upon,  and  said  to  be  not  a 
uoPBiLLiPs,  matter  which  belonged  to  municipal  law  alone,  and  it  was 
further  stated  that  it  was  not  at  present  desirable  that  any 
municipal  tribunal  should  pronounce  upon  it.  In  Murray's 
New  English  Dictionary,  Oxford,  Vol.  2,  under  "Coast,"  we 
find  this  statement : 

"The  edge  or  margin  of  the  land  next  the  tea,  the  eea-ehore.  a.  In  the 
full  phrase,  coast  of  the  sea,  sea-coast — seaside.     Formerly  sometimes  land's 

In  Vol.  3  of  Halsbury's  Laws  of  England  we  find  "sea-shore" 
dealt  with  and  we  read  at  p.  118: 

"The  boundary  between  the  aea-ahore  (The  BC«-ahore  eonaists  of  the  land 
lying  between  the  high  and  low-water  marka,  and  prima  facie  the  pre- 
sumption is  that  it  belongs  to  the  Crown  not  only  in  the  case  of  the  sea 
itself,  but  also  in  the  case  of  the  arms  of  the  aea  (Hargreaves'  Law  Tracts, 
p.  B ;  Attorney-Oeneral  V.  Okamberg  { 1864) ,  4  De  Q.  M.  ft  Q.  206;  Attonry- 
Qeneral  v.  Chamiera,  Attomey-aeneral  v.  Rtcs  (1859),  4  De  6.  ft  J.  B5. 
Compare  MfUor  v.  Walmetley  (1906),  2  Oh.  164,  C.A.  per  Boroer,  LJ.  at 
p.  170),  and  in  this  respect  there  is  no  distinction  between  the  sea  and  a 
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tidal  rivet  IBridgioater  Trustees  t.  Bootle-oum-IAnaore  (1S66),  L.R.  2 
Q.B,  4).  See  title  Waters  and  Watercourses.  Ah  to  the  public  right  ot 
paaaing  and  repasaing  along  the  shore,  see  title  Highways,  Streets  ood 
Bridges)  and  the  adjoining  land  is.  a«  a  general  rule,  in  the  absence  of 
usage,  the  line  of  the  medium  high  tide  between  the  ordinaiy  spring  and 
neap  tides  [Attorney-Oeneral  v.  Chamber*,  tupra;  Attomey-Oeneral  of 
ike  Straits  Betllement  v.  Wemyas  (1SB8),  13  App.  Gas.  1&2.  Compare 
LotMV.Govett  (1332),  3  B.  ft  Ad.  863)  but  the  boundary  of  land  described 
in  a  eonvefonce  as  bounded  by  the  sea  may,  in  certain  circumstances, 
include  the  foreshore  below  this  line." 

There  is  no  evidence  of  the  user  of  the  foreshore  by  the 
appellant  ( Van  Diemen's  Land  Company  v.  Table  Cape  Marine 
Board  (1906),  A.C.  92  at  pp.  97-8;  Watckam  v.  Attorney 
General  (1918),  34  T.L.R.  481,  Lord  Atkinson  at  p.  483), 
and  we  have  the  declared  exercise  of  ownership  thereof  by  the 
Crown  bj  the  issuance  of  the  mining  licence. 

The  strong  presumption  then  being  that  the  foreahore  is  tho 
property  of  the  Crown,  what  language  has  been  used  in  the 
Provincial  statutory  grant  which  can  be  said  to  iu  any  way 
impugn  or  displace  the  title  of  the  Crown?  Certainly  we  do 
not  find  it  in  the  Provincial  legislation,  unless  it  is  covered  by 

"Bounded on  the  East  by  the  coast-line  of  Vancouver 

Island"  (Cap.  14,  Sec.  3,  B.C.  Stats.  1884).  I  do  not  lay  any 
stress  upon  the  specific  language  as  contained  in  the  Dominion 
Crown  grant  in  which  the  foreshore  is  mentioned,  as  it  is  dehors 
the  statutory  grant  from  the  Province.  It  is  clear  that  there 
is  no  mention  of  foreshore  in  the  Provincial  statutory  grant,  or 
words  inclusive  of  the  foreshore;  we  merely  have  "coast-line." 
If  it  had  been  "bounded  by  the  sea,"  the  foreshore  would  not 
have  passed,  as  we  have  seen,  save  in  cases  which,  in  my  opinion, 
this  is  not  one  (see  AHomey-Oeneral  v.  Jones  (1863),  2  H.  &  C. 
347;  In  re  Belfast  Dock  Act  {l^&t),l.'R.\ '£.({.  \U;  BeaufoH 
V.  Mayor  of  Swansea  (1849),  3  Ex.  413;  Lord  Advocate  v. 
Young  (1887),  12  App.  Cas.  544).  It  would  seem  to  me  that 
"sea-shore"  is  much  more  comprehensive  and  operative  in  its 
effect  when  it  constitutes  the  boundary  than  "coast-line."  We 
have  in  the  use  of  the  word  "sea-shore"  language  which,  in  itself, 
might  be  said  to  have  application  to  the  foreshore,  but  yet  we 
find  it  is  not  so  interpreted.  In  the  EncyclopBedia  Britannica, 
11th  Ed.,  Vol.  26,  in  the  article  on  Surveying  under  the  sub- 
heading "Coast  lining,"  we  read : 
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Nov.  B. 


Treat 


"In    n   deMiled   Mirvcj-   Ihp   posst    in   sketched   in   by   wnlking  along  it 

~~~  fixing  bj   tlieodnlite  or  wxtitnt  anpleit  nml   plotting  liy  tracing  p«p«-  itt 

l"!**         stntion  poinWr.     A  suflicietit  nuniber  of  flxnl  innrltB  along  th«  «bnrp  «ftni>l 

ItarchSS.     »  «>n»<«nt  cliepk  on  tin-  minor  cohM  lini-  -tationH  which  sliunU  bp  pl»M*i 

on  or  chwkwl  by  line*  from  one  lo  the  other  wl)eiever  possible  in  iln  w 

,   It  is  with  the  high  vM^r  line  tlint  the  eosst  liner  ik  vmefrtiri 

lieliueitinp  Its  churnder  nripording  lo  the  .4dniir«lty  Symbols, 

Cunit-llne   may   be   sketched   from   r   btiat   fiulling  ulong   tiic  ■liore  ftiinj 

_anil  allowing  up  nny  nnlural  objPrtB  on  the  bench  from  positions  at  anchar.r 

r       Then  in  ibe  arlicle  in  Ihe  same  work,  Vol.  II..  on  G«^apliy, 

at  p.  632.  this  is  found: 

"It  is  URnal  to  distinguiah  between  the  genersl  coast  line  measured  tram 
point  to  point  of  tli«  hMi<lland»  dinrtigardiiig  tlie  emnllcr  ba^  and  tii« 
detailed  coasl-line  which  taken  account  of  evpry  inflection  sliewn  Iit  tho 
nmp  praployoi  and  follows  up  river  entrances  lo  the  point  where  llie  li<t«l 

It  is  appan-nt  that  when  the  ooast-line  is  spoken  of,  its  meui- 
ing  is  hiffh-watcr  mark;  as  naturally  only  Bt.  liigli-waEc-r  mark 
pan  rhe  roast-line  be  defined,  so  that  al  nil  riniee  the  line  of 
ilmiiurcation  is  plain  to  be  seen,  i.e.,  with  the  tide  in,  the  Haturai 
or  nlher  marks  al  low-water  inark  would  be  non-observaHe. 
It  is  etear  ihai  the  foreshore  eanni>t  be  confused  witli  the  botin'l- 
arv  coaBt-line;  further  it  is  in  accord  with  comujon  aenae  that 
this  should  lie  so.  especially  in  the  present  case,  where  the  I.effie- 
lature  ie  making  a  land  aiilisiiiy  grant  of  sneh  a  vast  area  of  land 
— the  eoaBtdiue  of  Vaneouver  Island  being  some  385  nulcs  in 
length,  along  which  coast-line  for  the  greater  part  lies  thi«  sub- 
ucvmujTB,  gi,]y  iBmi.  it,  \g  inconceivable  tiiat  the  Legislature  of  lintiah 
Columbia  was  intending  to  part  wjih  ihe  foreshore  and  the 
lands  under  the  sea  along  this  very  eonaiderable  eoast-line;  it 
would  be  a  grant  so  exleusive  in  its  meaning,  and  as  we  have 
seen,  so  manifestly  against  the  presumption  tlmt  the  title  is 
vested  in  the  Crown,  that  we  must  find  apt  words  to  so  interpret 
the  grant.  In  my  npiui<in  no  aiuh(giiity  exists  in  the  deacri|>- 
tion  of  the  statutory  grant  as  contained  in  the  Provincial  grant, 
which  must  be  the  controlling  factor  in  solving  the  i|Ueeti«i  we 
have  to  decide.  Could,  however,  it  bo  considered  that  there  is 
any  ambiguity  in  the  statutory  grant,  it  is  instructive  to  read  that 
portion  of  the  judgment  of  their  Lordships  of  the  Privy  Council 
as  delivered  by  Lord  Atkinson  in  IVnfcAffwi  v.  Attomey-Oetntral, 
supra,  treating  with  the  law  applicable  to  latent  and  pntprt 
ambiguities,  at  pp.  482-4.      Lord  Atkinson  concludes  his  di:^ 
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cussion  of  the  law  and  cases  relative  thereto  as  to  aiiibifjiiities  clemewt,  j. 
in  that  case  bv  saying:  ISIS 

"Now   applring   tlie   principles   egtnbiished  by   these   authorities   to   the 
present   csae  "how  does   the  matter  sUnd   da  regards  the   flrat   issue   upon     """"  ^^- 
which  the  case  went   to  trial,   namely,  what   is  the   area   covered   by   the 
original  certificate  of  the  Riverside  estflte,  grsnted  by  Oovernment  to  the     C*"™'''  "^ 
defendant   to   which   he   is  now   entitled?"  iPrmu. 

And  here  we  have  the  like  inquiry  as  to  the  locim  in  quo,  i.e.,      Nov.  5. 
(he  title  to  the  foreshore  and  the  lands  abutting  thereon  under 
the  sea.      In  the  casv  last  eited  there  was  no  evidence,  as  there        xmo 
is  no  evidence  here,  what  land  the  appellant  went  into  possession    ^"^^^ 
of— certainly  no  evidence  whatever  that  the  appellant  ever  went 
into  po6session   of   the   foreshore,   or   the   lands  under  the  sea. 
Lord  Atkinson  in  the  case  last  cited,  at  p.  483,  referred  to  Van 
Diemen's  Land  Company  v.  Table  Cape  Marine  Board,  supra, 
and  said,  referring  to  that  case: 

"The  plaintilTs  sought  to  prove  their  title  to  the  loova  in  luo.  including 
the  foreshore,  by  proof  of  acts  of  ownership  over  it  before  the  grant, 
Dumely,  that  they  had  been  in  possesaion  of  it  and  had  spent  money  in 
improving  it,  and  had  continued  in  poaaeaaion  of  it  after  the  makint;  of 
the  grant.  The  Judge  at  the  trial  rejected  this  evidence,  and  a  new  trial 
waa  moved  for  l>ecause  of  this  rejection.  The  deed  of  July  17,  1898,  con- 
tained a  recital  'tliat  the  company  have  been  authorized  to  take  possession 
of  several  portions  of  land,  and  have  ever  since  been  ....  in  possession 
thereof.'  It  was  held  that  the  evidence  above  mentioned  was  improperly 
rejected.  Lord  Halsbury,  in  delivering  judgment,  la,  nt  page  98,  after 
referring  to  this  recital,  reported  to  have  auid : — 'When  these  are  the 
circumstances  under  which  the  grant  ia  actually  made — why  is  it  not 
evidence,  and  cogent  evidence,  when  the  taking  possesHton  of  the  par-  1 
ticular   piece  of  land  is  proved,  and  the  continuance  In   possession  before 

and  after  the  grant  is  proved? It  would  be  a  singular  application 

of  the  maxim  quoted  by  Coke  (2  Inatitutes,  11),  Conlemporanea  erpoaitio 
e»t  (ortiiaima  in  lege,  to  suggest  that  proof  of  user,  must  he  confined  to 
ancient  documents,  whatever  the  word  'ancient'  may  be  supposed  to  involve. 
The  reason  why  the  word  is  relied  on  is  because  the  user  is  supposed  to 
have  continued  and  thus  to  have  brought  us  hack  to  the  contemporaneous 
exposition  of  the  deed.  The  contemporaneoua  exposition  is  not  confined  to 
user  under  the  deed.  All  circumstanced  which  oan  tend  to  shew  the 
intention  of  the  parties  whether  before  or  after  the  execution  of  the  deed 
itself  may  be  relevant,  and  in  this  case  tlieir  Lordships  tJiink  are  very 
relevant,  to  the  questions  in  debate.'  " 

In  the  present  case  there  was  no  attempt  to  make  any  such 
proof,  and  it  is  to  be  assumed  that  no  such  proof  could  have  been 
led  in  evidence. 

In  Attomet/'Oeneral  v.  Chambers  (18.54),  4  De  G.  M.  &  G. 
206  (102  R.R.  89),  it  was  held  that— 
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"In  the  abacDM  of  all  evidence  of  particular  usage,  the  eit«nt  of  the 
right  of  the  Crown  to  the  sea-shoTs  landwards  is  prima  facie  limiUd  b^ 
the  line  of  the  mediuiu  high  tide  between  the  springs  and  the  neaps." 

The  Lord  Chancellor  in  his  judgment,  at  pp.  217-18,  said: 
"In  this  state  of  things,  we  can  onl;  look  to  the  principle  of  the  rule 
which  gives  the  shore  to  the  Crown.  That  principle  I  take  t«  be  thst  it 
is  land  not  capable  of  ordinarj'  cultivation  or  occupation,  and  so  is  in 
the  nature  of  unappropriated  ftoil.  Lord  Hale  gives  as  his  reason  (or 
thinking  that  ianda  only  covered  by  the  high  spring  tides  do  not  belong 
to  the  Crown,  that  such  lands  are  for  the  most  part  dry  and  manira-abit; 
and  talcing  this  passage  as  the  aa\y  authority  at  all  capable  of  guiding 
us,  the  reasonable  conclusion  is,  that  the  Crown's  right  ia  limited  to  land 
which  is  for  the  most  part  not  dry  or  maniorahle." 

Unquestionably  the  locus  in  quo  here  and  as  covered  by  the 
mining  licence  is  within  the  area,  title  to  which  is  presumed  to 
be  in  the  Crown,  and  unless  there  has  been  a  grant  thereof  to 
the  appellant,  the  title  thereto  most  be  presumed  to  be  in  the 
Crown,  and  that,  of  course,  is  the  Croivn  Provincial  not  the 
Crown  Dominion,  and  any  grant  fron»  the  Crown  Dominion 
would  be  wholly  inoperative  and  ineffective. 

In  Ilalsbury's  Laws  of  ^England,  Vol.  28,  p.  361,  we  have  this 
proposition  of  law  stated : 

"The  sea-shore  or  foreshore  ( for  in  \ege,\  parlance  these  expressions 
mean  one  and  the  same  thing  {Uellor  v.  Walm$iey  (1905),  2  Cb.  164} 
is  that  portion  of  the  realm  of  England  which  lies  between  the  high- 
water  mark  of  the  ordinary  tides  and  low-water  mark  {Bcralton  v.  Broum 
(1825),  4  B.  4  C.  485,  496;  AUomcy-aeneral  v.  Chambers  [18H),  4  De 
G.  M.  t  G.  208,  218)." 
I,  And  at  p.  363  of  the  same  volume  we  read : 

"De  jure  communi  the  Crown  is  prima  facie  entitled  to  every  part  of  the 
foreshore  of  this  realm  between  the  ordinary  high-water  mark  and  the 
low-water  mark  lA.-O.  v.  Emerson  (1801),  AC.  849;  J/oIcotnson  v.  O'Deo 
(18«3),  10  H.L.  Cas.  593;  Gann  v.  Whitstabte  Free  Fisherin  (1865),  II 
H.L.  Cas.   192)." 

Then  at  pp.  366-7  of  the  same  volume  (par.  669)  we  have  the 
further  proposition: 

"Foreshore  passes  from  the  Crown  by  a  grant  which  expressly  refers  to 
it  by  that  name  or  has  words  which  aptly  describe  it " 

Here  we  have  no  grant  "which  expressly  refers  to  it  by  that 
name,"  nor  have  we  "words  which  aptly  describe  it";  nor  have 
we  "user"  or  "apparent  intention,"  and  if  the  present  case  could 
be  said  to  be  one  of  "doubt,"  which  I  do  not  assent  to,  then  in 
the  absence  of  user  that  doubt  would  be  resolved  in  favour  of 
the  Crown  {Attorney-General  for  Ireland  v.  Vandeleur  (1&07), 
AC.  369;   76  L.J.,  P.C.  89). 
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Wyati  V.  Atiomey-General  of  Qwbec  (1911),  81  L.J.,  P.O.  <="""'■■'■ 
64  (on  appeal  from  the  Supreme  Court  of  Canada,  see  (1906),       \%ig 
37  S.G.R.  577)  is  very  much  in  point  in  the  present  case.     The   MarchM. 
head-note  reads  as  follows:  

"By  letters  patent  granted  in   1883  the  predecesaor   in  title  of  one  ot     «>™t  of 

the  appellants  became  entitled  lo  lands  on  the  banka  of  a  river  proved  by         

the  evidence  to  be  navigable.    There  was  do  express  grant  of  fishing  rights:       ^^^  g 

— Held,  that  the  letters  patent  must  be  Mmetrued  acoordlng  to  their  terms, 

wbiefa  were  plain  and  unambiguous,  and  could  not  be  add«d  to  or  dimiii'  EIsqciualt 
isbed  by  oral  or   written  negotiations   or   by  correspondence  betvreui   the         ^no 
grantee   or   Crown   officials   or   by   long   and   uninterrupted   enjoyment   of    Nakaimo 
Ashing  from  which  a  large  revenue  was  derived  without  the  expenditure  ' 

of  money."  Tbeat 

In  passing  I  would  refer  to  that  portion  of  the  judgment  of 
Girouard,  J.  appearing  at  p.  592  (37  S.C.R.)  where  the 
learned  judge  said: 

"Now  let  us  look  at  the  terms  of  the  letters  patent  which  were  issued 
more  than  one  year  after,  in  1S83.  They  do  not  purport  to  transfer 
Bshing  grounds  or  fishing  rights,  but  only  tracts  of  land  situate  on  both 
sideB  of  the  River  Moisie.  It  cannot  be  doubted  that  the  Crown  never 
expressly  intended  to  grant  by  these  letters  patent  the  right  of  flshing 
in  front  of  the  said  lands.  It  is  now  well  settled  law  that,  without  such 
special  grant,  the  fisheries  in  public  or  navigable  rivers  do  not  pass  from 
the  Crown.  The  authorities  are  all  collected  in  Re  Promnoial  FieherUu 
[(1806)),  26  S.CJt.  444;  (1808),  A.C.  700.  We  therefore  reverse  the  judg- 
ment of  the  Court  of  Appeal  which,  quite  irrespective  of  the  navigability  of 
the  River  Moisie.  construed  the  negotiations  and  correspondence  leading  up 
to  the  granting  of  the  letters  patent  as,  in  themselves,  constituting  a 
collateral  or  independent  contract  establishing  the  patentees'  right  to  a 
fishing  grant,  although  at  variance  with  the  plain  and  unambiguous 
language  of  the  letters  patent  themselves" 

This  language  is  exceedingly  apposite  to  the  present  case. 
Here  we  have  dealt  with  that  which  arises  before  us — orders  in 
council  and  negotiations  leading  up  to  the  grant  from  the 
Dominion  to  the  appellant.  All  this  and  the  added  words  of 
description  in  the  Dominion  grant  must  be  disregarded,  as  the 
statutory  grant  only  is  the  controlling  definition  of  what  was 
to  be  comprised  in  the  grant  to  the  appellant,  the  Dominion 
being  merely  a  trustee  to  carry  out  the  plain  intention  of  the 
Legislature  of  British  Columbia.  The  Crown  in  right  of  the 
Dominion  had  no  real  proprietory  interest  in  the  lands — was 
merely  a  conduit-pipe  in  the  matter. 

It  is  clear  and  beyond  question  that  the  legislative  grant  of 
the   lands   to   which   the   appellant   became   entitled,    did   not 
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■  purport  to  trausfer  xhv  foreshore  or  the  lands  under  the  wa,  hijl 

only  traetfl  of  land  within  eedRin  boundarice.  and  the  boimdary 

"coast-line."  in  mv  opinion,  must  be  held  to  holt  at.  not  ejrtcnil 

-over,  ihe  foreshare.      There  must  \te  apt  words  lo  dii:i>la<<e  the 

title  of  the  Crown.      Were  any  used?      In  my  opinion  there 

enn  only  I>e  a  negative  answer  lo  this  question.      I  wmld  refer 

_lo  the  judgment   of  their  Lordships  of  the  Privy  (^mndl  in 

EsQUiMALT  Wijafl  V.  Aitoniey-General  of  Quebec,  supra,  as  delivered  by 

Nanaiho    ^•'^^^  Macnaghten  at  pp.  fi4-5.      It  would  seem  lo  me  tliat  iniidi 

Rr.  Co.     of  what  Lorij  Macnaghteu  caid  is  cogent  reasoning  determina- 

TitEAT       f  i^'t'  of  this  appeal  in  favour  of  thr  respondent. 

Ill  A  Homey-General  v.  EmfmoH  (1891),  61  L.J..  Q.B.  79. 
the  head-note  in  part  reads  as  follows: 

"The  Crown  is  prima  faciv  entitled  to  evvTj  part  o(  the  foTesliore  bcLvMll 
liigh  and  low  water  mark.  an>l  a  subjerl,  can  only  e«lAbliHli  n  title  lo  Rtijr 
part  ol  that  (orealiore,  either  by  proving  mi  ecpri-Bs  grunt  th«ieof  from 
the  Crown,  or  liy  giving  evidence  froni  which  sHoh  a  grant,  though  ait 
capable  o(  twing  protluced.  will  be  prcHunieil.  But  Ihe  poaseeaion  at  > 
right  of  several  fialiery,  even  jo  the  aise  of  tiJsl  watera,  it  eviilenoe  of  tht 
ownerihip  of  the  soil  over  which  it  is  ex«rci««l,  ntthough  such  poMcaaiue 
ia  not   inconaistcnt  with   the   forpHlmre'd   tieinj;   still    the   prnperly  of  Uh 

It  is  very  inatruetive  and  useful  in  the  determination  of  thi« 

appeal  to  read  what  Lord  Hersehell  said  in  his  judgment  «l  pp. 

SO-81.      Xote  also  that  he  uses  the  word  "eoast-line." 

It  is  apparent  that  ihe  manors  as  found  by  Lonl  Horachell, 
ucPHiLcm,  >.  ,  ,  ,.      ,.  .  ■    .    .    ,         1    - 

jjL.        extending  "along  the  eoasl-line.     were  not  m  their  botmaanee 

inclusive  of  llie  foreshore.      The  right  to  the  foreshore  an»e 

because  of  the  "fishery"  held.     Note  what  Lord  Hersehell  said: 

"It  is  not  now  in  dispute  that  the  riefeodants  arc  posseosed  of  a  artwni 
flahery  over  a  part  bf  the  foreHhore,  but  it  is  said,  and  truly,  Uut  tlui 
ia  nut  inconsistvnt  witli  the  foreshore  over  which  this  right  is  poawnei] 
being  still  in  the  Crown." 

It  is  apparent  that  if  tlie  lille  to  the  foreshore  could  only  be 
claimed  by  reason  of  the  boundaries,  no  tide  to  the  forediore 
eonld  have  been  established,  and  in  the  present  ease  we  have  no 
express  grant  of  the  foreshore  from  the  Crown  in  right  of  the 
Province,  nor  the  grant  of  any  right  to  the  ap|>ellant  which 
can  be  presumed  to  confer  title  to  the  foreshore.  The  obrious 
result  therefore  nnisl  he  tliat  tlie  title  to  the  foreshore  and  lands 
under  the  sea  is  in  the  Crown  in  the  right  of  the  Proviiipe  and 
has  not  been  parted  with  to  the  appellant. 
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In  the  inquiry  in  the  present  cast-  it  is  to  I>e  remeinlwred  cmtEMT,  j. 
that  in  a  grant  from  the  Crown  it  is  not  permisaible  to  contend        isig 
that  anything  has  passed   by  implication    (Royal   Fishery  of    March  26. 

Banne  Case   (1610),  Dav.   Ir.   55),   therefore  the  whole  con- 

tention  mnst  be  based  upon  and  based  only  upon  the  language     appcal 
givinfr  the  eastern  botmdary,  namely,  "coast-line." 


R.R.  344),  Bayley,  J.  said:  Esquimalt 

"The  land  between  high  and  low-water  marks  originalljr  belonged  to  the     n.haimo 
Crown,  and  can  only  Test  in  a  subject  as  the  grantee  of  the  Crown."  Ky.  Co. 

The  learned  editor  of  the  Revised  Reports,  in  a  foot-note  to         '■ 
this  case,  said  (see  28  R.R.  at  p.  344) : 

"Cited  as  'a  very  important  authority'  by  Lindley,  L.J.,  in  BintUvn  v. 
Athby    (1890),  2  Ch.  1,  II;    85  L.J.,  Ch.  51S,  510." 

Here,  as  we  have  seen,  there  is  no  grant  in  terms  of  the  "'aea- 
shore"  or  "foreshore,"  all  rests  on  "coast-Hnc." 

In  Illudson  v.  Asliby.  mtpra,  Kay,  L.J,  at  p.  Ti^l  of  the  Law 
Journal  report,  said: 

"The  plaintiffs  are  Iiound,  iD  nrder  to  maintain  an  action  of  trespasa 
lilie  the  present,  either  to  prove  that  they  are  in  actual  posaeaaion  of  the 
land  in  queation,  or  to  establish  a  title  which  will  sustain  the  action. 
There  is'no  evidence  of  any  act  of  ownership  by  the  plaintifTs  on  any  of 
the  land  t>elow  the  bank.  They  or  their  tenantu  have  always  cultivated 
the  land  above  the  bank,  and  they  claim  that  their  pOBaession  of  that  land 
is  possession  of  all  the  land  down  to  the  river.  But  no  actual  use  or 
occupation  of  the  land  below  the  bank  by  the  plaintitTs  or  their  predecesiors 
in  title  is  proved  by  the  evidence."  HCPHluJn, 

In  the  present  case,  it  is  beyond  question  that  the  respondent 
is  in  poeaeseion,  the  appellant  never  was. 

It  is  a  notorious  fact,  that  coal  measures  are  to  be  found 
under  the  foreshore  along  the  eastern  coast  of  Vancouver  Island, 
in  fact,  lar^  ooal  workings  have  been  in  operation  for  many 
years  under  the  eea  at  Nanaimo,  and  it  is  inconceivable  that  the 
L^slature,  without  the  use  of  apt  words,  meant  to  part  with 
all  thie  coal-bearing  area,  an  area  of  such  magnitude  and 
potential  value,  a  source  of  revenue  to  the  Crown  for  years  to 
come,  and  to  so  construe  the  legislation  must  be  because  the 
*  language  is  intractable  and  incapable  of  being  given  any  other 
meaning,  but,  in  my  opinion,  such  construction  is  untenable. 
The  word  "coast-line"  is  in  its  meaning  descriptive  of  a 
boundary,  hot  inclusive  of  an  area,  to  determine  the  boundary 
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the  "coast-line'"  muBt  be  laid  down,  i.e..  surveyed,  and  a  mt- 
veyor  under  inetructione  to  define  the  "eoast-line"  miist  ne«fr 
Baril_v  proceed  in  accordance  with  known  and  established  prae- 
-  tiee  in  snrvejing.  and  with  "coast-line"  only  as  a  boundarr, 
custom,  practice,  professional  knowledj^  and  Ibe  law  i(seH 
points  to  and  the  authorities  emphasize  it  to  be  6xed  at  bi^ 
_waier  mark.  Had  we  apt  words  to  indicate  any  incliisiTc 
'  meaning  of  "coast-line"'  comprehensive  of  the  foreshore,  nl 
course  nothing  to  the  contrary  coidd  be  said.  Smart  &  Oo.  v. 
Suva  Town  Board  (1893),  62  L.J..  P.C.  88  ia  an  interesting 
case.  See  per  Right  Hon.  George  Denman  at  p.  8D,  in  delive^ 
ing  the  judgment  of  their  Lordships  of  the  Privy  Council 

In  the  case  last  cited  there  could,  of  conrae,  be  no  question 
as  to  what  was  included  within  tbe  stated  boundary. 

The  grant  of  the  subsidy  lands  by  statute  "to  the  Dominim 

Government in  trust,"  rb  to  the  Eastern  boundary 

reads : 

"Od  the  East  by  llie  Coaet  line  of  Vancouver  IsUnd  lo  the  poiot  of 
ennunencement;  and  tnoluding  all  conl,  conl-oil,  orws,  ttonas.  elajr,  mirbk 
Blate,  mines,  minernis  and  suhatanoes  wltntsoever  thereupon,  therdn  and 
tliereuniiiT," 

The  coal  and  other  minerals,  of  course,  were  granted  "but  oon- 
fined  to  the  land  speciiically  described  "thereupon,  therein  und 
thereunder"  (Cap.  14,  Sec.  3,  B.C.  Slats.  1884). 

For  the  appellant  to  auc^eed,  it  is  incurobent  to  find  that  there 
has  been  ii  valid  grant  conveying  the  foreshore  and  the  Unds 
under  the  sea  to  the  appellant  in  clear  and  unambiguous  terms, 
there  being  in  the  present  case  no  evidence  of  acta  of  user  ( J^in 
Viemcn's  iMnd  Company  v.  Table  Cape  Mariiie  Board,  supm)- 

Parmeter  v,  Allomey-Oetieral  (1822),  It)  Price  413  is  a 
ease,  very  much  in  point  in  the  present  caae.  General  words  in 
the  Btatutory  grant  cannot  carry  the  foreshore,  or  the  lands 
under  the  sea.  and  ibe  onus  proband!  is  npon  the  appellant 
Here  we  find  language  confining  the  grant  to  high-water  uurk 
and  an  entire  absence  of  any  express  words  net^essary  to  extend 
the  meaning  to  low-water  mark.  The  head-note  in  the  Par- 
meter  case  reads  as  follows :  |  His  Lordship  quoted  the  head-ntt** 
and  continued]. 

The  authority  which,  in  my  opinion.  Is  decisive  in  the  pnsent 
case  is  ^((.-Gen,  for  Nigeria  v.  Holt  &  Co.   (1915),  84  L.J., 
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F.C.  98.  The  description  as  contained  in  the  Crown  grants 
there  under  consideration  went  to  the  sea  ("bounded  by  the 
sea" — see  the  report  of  the  case  in  (1915),  A.O.  599,  at 
p.  600).  This  was  a  case  of  artificial  recliimatory  work  done 
by  the  individual  owners  of  the  land  beyond  the  foreshore,  and 
the  judgment  of  the  Chief  Justice  (Osborne,  C.J.)  of  the 
Supreme  Court  of  Southern  \igeria  was  affirmed,  it  being  held 
that  the  foreshore  was  the  property  of  the  Crown  and  that  the 
accretion  to  same  also  was  the  property  of  the  Crown,  the  judg- 
ment of  the  Full  Court  being  set  aside  which  had  reversed  the 
judgment  of  the  Chief  Justice.  In  this  Nigeria  case,  the- 
facts  were  dealt  with  by  Lord  Shaw  as  well  as  the  law  in  a 
moat  illuminating  way  in  a  very  elaborate  and  instructive  judg- 
ment, and  so  clearly  dealt  with,  that,  in  my  opinion,  it  is  only 
necessary  to  fully  understand  the  judgment  and  any  doubts  that 
one  may  have  had  in  the  present  case  may  be  forever  dispelled. 
See  pages  99,  101-2. 

Here  we  have  no  question  of  change  in  the  foreshore — the 
foreshore  is  rock  bound — no  question  of  natural  and  gradual 
accretion  from  the  sea  or  artificial  reclamatory  work  adding  to 
the  foreshore.  It  is  interesting,  however,  to  observe  what  Lord 
Shaw  said  upon  this  point  at  pp.  103-4 ;   and  see  page  105. 

In  the  present  case  there  is  not  even  possession  in  the  appel- 
lant of  the  foreshore,  and  no  question  of  accretion,  natural  or 
artificial,  yet  the  appellant  claims  as  set  forth  in  the  statement 
of  claim  the  following: 

"(k)  A  dwiaratiott  that  it  is  the  owd«t  of  all  the  coal,  coal-oil,  ores, 
etonee,  claj',  marble,  slate,  mines,  minerals  and  substances  whatsoever  on 
or  under  the  said  landa,  the  foreshore  of  the  lands and  the  fore- 
shore rights  in  respect  of  the  said  lands  aforesaid,  together  with  the 
pririlegee  of  mining  under  the  foreshore  and  sea  opposite  the  said  lands, 
and  of  mining  and  keeping  for  its  own  use  all  coals  and  minerals  mentioned 
in  the  said  Crown  grant  of  the  21it  of  April,  1887,  under  the  foreshore  or 
sea  opposite  the  said  lands; 

"(b)  For  an  injunction  restraining  the  defendant  from  trespassing 
upon  the  said  lands ; 

"(c)  For  an  injunction  restraining  the  defendant  from  applying  for  a 
coal  prospecting  licence  over  the  said  lands  in  alleged  pursuance  of  the 
Coal  and  Petroleum  Act  and  of  any  Acts; 

"(d)   For  damages." 

In  view  of  this  decision  of  their  Lordships  of  the  Privy 
Council,  where  it  was  taken  as  an  admitted  fact  "that  the  prop- 
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CLEMBNT,  J,  ertiea  were  each  and  all bounded  in  fact  by  the  sea." 

1918        •^'<'  li'Iea  Ijeing  evidenced  bv  Crown  pranl,  can  thpre  l>e  anv 
MarchZG.    <t"cst'oi.  in  the  present  case,  that  the  foreshore  and  the  kmls 

abutting  upon  the  same  under  the  sea,  are  vested  in  other  than 

"^^^^    the  Crown  in  the  rij^ht  of  the  Province  ?     The  answer  must  be 

in   the  negative,   it   l>eing  clear   that  originally   and   now  the 

°^"   '      absolute  right  of  the   Crown  thereto  is  established.       In  tlip 
EsQuiuALT  language  of  Lord  Shaw,  "there  was  no  express  grant  of  the  fore- 
NANArao    shore  made"  (in  the  statutory  grant  from  the  Province  to  the 
Rt.Co.     Dominion— Cap.  U,  Sec.  3,  B.C.  Stats.  1884),  "nor  can  bhv 
TuAT      grant  of  foreshore  be  implied  looking  to  the  language  of  descrip- 
tion which  is  employed."      The  only  language  of  description 
that  the  appellant  can  rely  upon  is,  "On  the  east  by  the  coast- 
line of  Vancouver  Island."      la  this  even  as  definitive  or  as 
complete  as  being  "bounded  by  the  sea,"  the  description  in  the 
Nif/eria  case?      In  uiy  opinion  the  description  in  the  preseni 
case  lacks  the  definiteness  and  completeness  of  the  Nigeria  case, 
which  to  the  lay  mind,  at  least,  would  seem  reasonably  to  take 
yon  to  the  sea  itself,  whilst  coaat-Iine,  to  the  same  mind,  wouM 
have  its  indefiniteness  always  having  to  be  defined,  yet  as  we 
have  seen  in  law,  the  foreshore  was  held  not  to  pass  in  the 
Nigeria  case.     A  fortiori  in  the  present  case  there  has  not  been 
made  use  of,  in  the  statutory  grant  from  the  Province,  such 
apt  words  as  would  entitle  any  declaration  being  made  that  the 
J.A,      '  foreshore  and  the  lanils  under  the  sea  abutting  thereon  are  other 
than  the  jiroperty  of  the  Crown  in  the  right  of  the  Province. 
Xo  title  thereto  in  the  appellant  is  possible  of  lieius  declareiL 
And  it  is  to  be  noted  that  in  the  Crown  grant  from  the  Dorainiou 
we  find  this  language: 

"And  the  foreshore  rights  in  respect  of  all  such  lands  as  aforesaid, 
which  are  to  be  granted  to  said  compan;  as  aforesaid,  and  which  border 
on  the  nea,  together  with  the  privilege  of  mining  under  the  foreshore  and 
aea  opposite  any  auch  lands,  and  of  mining  and  keeping  for  their  own  use 
all  eonl  and  minerals,  herein  mentioned,  under  the  foreshore  or  m* 
opposite  any  sucli  lands,  in  so  far  aa  auch  coal,  coat -oil,  ores,  stones, 
clay,  marble,  slate,  mines,  niinerala  and  substances  whatsoever,  and  fore- 
shore rights  are  vested  in  ns,  as  represented  by  the  Govern meni  of 
Canada," 

And  previously  to  this  language  as  appearing  in  the  grant,  is 
recited  the  Act  which  conferred  upon  the  Dominion  its  title, 
viz. :   "An  Act  relating  to  the  Island  Railway  the  Graving  Dock 
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and  Railway  Lands  of  the  Province"   (Cap.   14,   B.C.   Stats. 
1884).      It  follows  that  no  ^eater  title  could  be  conferred  than        j^ig 
that  granted  to  the  Government  of  Canada,  nor  is  any  greater   Maroi,26. 

title  really  intended  to  he  conferred.      All  is  relegated  to  the 

root  of  title  and  that  which  was  capable  of  being  transferred    '^I^l'^ 

in  furtherance  of  the  trust  created  by  the  Government  of  British       

Columbia  and  accepted  by  the  Government  of  Canada.      The  _ 


lands  in  dispute  in  the  action  could  only  be  transferred  if  same  Ebquimalt 

were  transferred  by  operation  of  the  statute  recited,  not  other-    ]U4^,,(o 

wise.      It  is  further  a  matter  for  remark  that  the  Government      Rt.Co. 

of  Canada  in  its  grant  doo-s  not  really  in  terms  pretend  to  grant      tbbat 

the  title  to  the  foreshore  or  the  lands  under  the  sea  opposite 

thereto,  but  foreshore  rights  only  and  mining  rights  thereunder 

and  under  the  sea  opposite  thereto,  so  that  it  is  only  as  to  these 

rights  that  the  Government  of  Canada  in  terms  expands  the 

grant  beyond  the  terms  of  the  statutory  grant  to  it  from  the 

Province,  i.e.,  the  Government  of  Canada  would  appear  to  have 

construed  the  statutory  grant  as  conferring  these  rights,      Now 

as  to  the  ordinary  foreshore  rights,  undoubtedly  these  did  pass 

to  the  appellant,  such  rights  as  all  riparian  land  holders  have, 

but  no  such  rights  as  are  above  set  forth  ever  pass.      The  case 

o{ Lyon  V.  Fishmongers'  Co.  (1876),  1  App.  Cas.  662;  46  L.J., 

Ch.  68,  shews  what  these  rights  are,  but  such  rights  could  never 

be  implemented  to  the  degree  of  mining  and  keeping  the  coal 

and  minerals  underlying  the  foreshore  and  the  lands  ujider  the 

sea  opposite  thereto. 

Finally,  it  can  only  be  upon  the  construction  of  section  3  of 
the  Settlement  Act  (Cap.  14,  B.C.  Stats.  1884)  that  the  appel- 
lant could  succeed,  i.e.,  that  the  word  "coast-line"  includes  in 
its  meaning  the  foreshore  and  the  lands  under  the  sea.  Lord 
.\tkinaon  in  the  City  of  London  Corporation  v.  Associated  News- 
papers, Limited  (1915),  A.C.  674  at  p.  693,  dealt  with  Ae 
principle  of  construction  of  statute  law.      He  said : 

"It  is  a  well -established  principle  to  be  followed  in  the  conatruction  of 
the  atatut«  that  if  the  words  of  a  statute  be  ambiguous  and  susceptible 
of  two  meaoiDgs,  one  of  which  leads  to  absurd,  unjust,  or  mischievous 
results  and  the  other  does  not  lead  to  any  results  of  that  character,  the 
latter  construction  should  be  preferred,  since  it  is  not  to  be  presumed  that 
the  L^islitture  meant  to  bring  about  results  of  this  kind ;  but  that  it  the 
words  of  the  statute  are   plain  and  clear,   tlien  effect   must  be  given   to 
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them  irrMpeetive  of  what  reaulta  nutjr  follow:  S«e  Vaoh«r  A  Stmt  t. 
London  Society  of  Compoaitora   (1013),  A. C.  107." 

In  my  opinion  the  words  are  plain  and  clear  in  their  mean- 
ing, and  exclude  the  foreshore  and  the  lands  under  the  sea,  but 
if  "ambiguous  and  susceptible  of  two  meanings,"  to  give  them 
the  meaning  the  appellant  claims  should  be  attached  to  Ibem 
would  lead  to  "absurd,  imjust  [and]  mischievous  results," 
denude  the  Crown  Provincial  of  lands  and  minerals  of  incal- 
cuable  value  and  seriously  affect  the  revenue  of  the  Province. 
That  the  Legislature  intended  to  do  so  in  such  general  words 
descriptive  of  a  boundary  line  of  subsidy  lands  is  unthinkable, 
therefore  the  latter  construction,  as  stated  by  Lord  Atkinson, 
should  be  applied,  and  "coast-line"  should  be  held  to  mean  and 
be  confined  to  high-water  mark. 

The  appellant,  in  my  opinion,  has  failed  to  discharge  the  onus 
which  rested  upon  it  to  displace  the  title  of  the  Crown  in  the 
right  of  the  Province  to  the  locus  in  quo.  Therefore,  in  mv 
opinion,  the  appeal  should  stand  dismissed  and  the  judgment 
of  the  Court  below  afiirmed. 


Ebert8,  J.A.  would  dismiss  the  appeal. 

Appeal  dismissed. 

Solicitors  for  appellant:   Barnard,  Robertson,  Heisterman  i 
Tait. 

Solicitors  foe  respondent:   Bass  £  Bulloc}i:-Webster. 
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IN  RE  LAND  REGISTRY  ACT  AND  GRANBY  CON- 
SOLIDATED,   MINING,    SMELTING    &    POWER 
COMPANY  LIMITED  AND  THE  REGISTRAR- 
GENERAL  OF  TITLES. 


OOUBT  OF 
APPEAL 


1018 
Nov.  5. 


Practice — Petition  for  registration — Appeal — Notice  of  settling  appeal  hook    vf^^jbi^S 
— "Parties  interested"-^R,8.B,C,  1911,  Cap,  127,  Beo,  lU—B.O.  8taU.     j^^  ^^p 
19H,  Cap.  4S,  Sec,  65,  GranbyCox 

80LIDATED 

Any  interested  party,  who  has  been  served  with  a  petition  to  a  judge  in     Mining, 
Chambers  under  section  114  of  the  Land  Begistry  Act,  is,  on  appeal  ' 

from  the  decision  given  on  the  hearing,  entitled  to  notice  of,  and  to 
appear  upon  the  settlement  of  the  appeal  book  before  the  registrar. 

All  material  before  the  judge  below  should  be  included  in  the  appeal  book. 

illOTION  by  the  Esquimalt  &  Nanaimo  Railway  Company 
to  the  Court  of  Appeal,  to  quash  the  appeal  or  in  the  alternative 
to  add  certain  material  to  the  appeal  book  on  the  ground  that 
the  appeal  book  had  been  settled  without  notice  to  said  Com- 
pany.     The  matter  in  dispute  was  with  reference  to  the  title 
to  section  2  and  the  east  60  acres  of  section  3,  range  7,  Cran- 
berry District,  B.C.      On  the  24th  of  December,   1890,  the 
Esquimalt  &  Nanaimo  Railway  Company  granted  these  lands 
to  one  Joseph  Ganner  excepting  the  mines  and  minerals  therein 
and  thereimder,  and  on  the  13th  of  March,  1906,  the  trustees 
of  Joseph  Ganner  granted  to  one  Bing  Kee  all  the  estate  and 
interest  of  Joseph  Ganner  in  said  lands.      The  title  of  Bing    statement 
Kee  was  registered  and  he  later  transferred  said  lands  to  Harry 
W.  Treat,  who  duly  registered  the  conveyance.      In  pursuance 
of  the  Vancouver  Island  Settlers'  Rights  Act,  1904,  Amendment 
Act,  1917,  an  application  was  made  by  the  executors  and  trustees 
of  Joseph  Ganner  to  the  Lieutenant-Governor  in  Council  for  a 
grant  in  fee  simple  of  the  lands  in  question  and  notice  of  the 
hearing  on   the   9th   of   February,  1918,  was  served   on   the 
solicitors  of  the  Esquimalt  &  Nanaimo  Railway  Company,  who 
appeared  and  opposed  the  application,  but  a  grant  in  fee  simple 
was  issued  to  the  executors  of  Joseph  Ganner,  deceased,  on  the 
15th  of  Febmary,  1918,  an4  on  the  18th  of  February,  1918, 
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saiJ  exwntora  conveyed  said  lands  in  fw  simiile  to  Harry  W, 
Treat,  wUo  on  the  same  day  conveyed  to  the  Oranby  CMiflnli- 
dated  Mining,  Smelting  &  Power  Company.  Limited.  Writs 
were  issued  on  tlio  1-ith  and  18th  of  February,  1018.  in  an 
ai'iion  brought  by  the  Esfinimult  &  Nmiaimo  Railway  Compauj 
HgHinst  the  exeoiitj>rs  of  Jost-jih  Gauuer  for  a  de^'Jaralion  Oiit 
the  Crown  grant  issued  to  sai<i  executors  in  pursuance  of  the 
Setllers'  Rights  Act,  1904,  Amendment  Act,  1917.  is  null  and 
mid  in  so  far  as  it  purporta  to  grant  the  defendanl,  (a)  die 
foal,  cool-oil,  ores,  stones,  clay,  marble,  slale,  minee,  minerals 
jind  Biibstancca  in,  upon  or  under  the  said  lands;  (b)  thai  pan 
of  \be  surface  of  the  said  lands  to  which  or  irpon  which  the 
plaintiff  is  entitled  to  exercise  acta  of  ownership,  purchase,  or 
righls  of  easenieul;  and  for  an  injunction.  Certificates  of  its 
pendi-tm  were  tiled  with  the  R^istrar-General  of  Titles  oa  tlip 
14th  and  18th  of  February,  1918,  respectively,  and  on  the  IStli 
of  March,  191S,  a  certificate  of  Hs  pendsnn  was  also  filed  with 
ihe  Registrar-General  of  Titles,  issued  in  an  action  by  Bing 
Kee  against  said  execufors.  On  the  22nd  of  May,  1918,  tie 
Granby  Consolidated  Mining,  Smelting  k  Power  ('ompany. 
Limited,  applied  in  the  Laud  Registry  office  to  be  registered  as 
owner  in  fee  simple  with  an  indefeasible  title  to  the  said  lands 
and  by  notice  in  writing  daled  the  22nd  of  May,  1918,  the 
Registrar-General  declined  to  register  said  title  on  the  ground 
that  the  certificates  of  lis  pendens  regislerod  against  the  said 
lands  must  first  be  released.  The  Granby  Consolidated  Mining- 
Smelting  &  Power  Company,  Limited,  then  petitioned  the 
Court  that  the  Regislrar-Gencral  be  ordered  to  register  the  peti- 
tioner's title.  The  petition  was  heard  by  Macbonald,  J.  on 
the  17th  of  June,  1918.  counsel  appearing  on  liehalf  of  the 
Esquimau  &  Nanaimo  Railway  Company  and  opposing  the 
application  and  submitting  in  evidence  that  there  was  a  peti- 
tion pending  before  the  Governor-General  at  Ottawa  for  dis- 
allowance of  the  Vancouver  Island  Settlers'  Rights  Act,  19M, 
Amendment  Act,  1917,  and  that  word  had  been  received  that 
said  Act  had  bom  disallowed.  The  petition  was  dismissed  by 
Macdon-alu,  J.  on  the  17th  of  June.  1918.  The  Granby  Con- 
solidated    Mining,    Smelting    &  ^Pnwer    Company.    Limited. 
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appealed  and  the  appeal  book  was  settled  by  the  registrar  without 
notice  to  the  Esqiiimalt  &  Naoaimo  Railway  Company. 

Heard  at  Vancouver  on  the  5th  of  November,  1918,  by  Mac- 
DONAtD,  C.J.A.,  Martin,  Galliheb,  McPiullips  and  Ebebts, 
J  J.  A. 

Davis,  K.C.  (Harold  B.  Robertson,  with  him),  for  the 
motion :  They  took  the  position  that  we  were  not  entitled  to  be 
present  and  the  appeal  book  wae  settled  without  notice  to  ua. 
We  contend  we  are  entitled  to  the  minerala  and  to  exercise  acts 
of  ownership  on  portions  of  the  surface.  We  have  brought 
action  for  a  declaration  to  this  effect  and  have  filed  lis  pendens. 
Certain  material  has  been  left  out  of  the  appeal  book.  Under 
section  110  of  the  Land  Registry  Act  we  applied  for  a  caveat 
for  protection,  which  cflme  up  at  the  same  time  as  the  petition, 
when  the  matter  was  left  in  stalu  quo.  We  require  the  material 
before  the  Court  of  Appeal  as  well  as  before  the  Court  below. 
There  is  no  question  of  our  being  interested,  and  the  Act  says  Arguropnt 
"all  parties  interested  including  the  registrar"  shall  be  served. 

Mayers,  contra:  The  rule  providing  for  settling  an  appeal 
book  is  section  94  of  the  Court  of  Appeal  Act:  see  also  marginal 
rule  866.  The  registrar  refused  our  application.  He  is  the 
only  one  who  is  interested  in  the  appeal.  Everything  is  there 
that  should  be,  and  the  Registrar-General  approved  of  it. 

Davis,  in  reply:  The  Registrar-General  is  merely  a  nominal 
party;  he  is  acting  in  a  judicial  position.  The  principle  is  well 
settled  that  litigation  should  be  done  in  the  cheapest  and  most 
expeditions  way. 

Mac'IH)N"ald,  C.J. a.:  In  my  opinion  the  motion  ought  to  be 
granted.  Section  114  of  Cap.  127,  R.S.B.C.  1911,  as  amended 
by  section  65  of  Cap.  43,  B.C.  Stats.  1914,  extends  the  service 
of  the  notice  of  hearing  before  the  learned  judge  to  all  parties . 
interested.  Before  that  amendment  was  made  the  petition  was  macdosald, 
sen'ed  only  upon  the  registrar  and  the  person  complaining  of  the 
ruling  of  the  registrar,  they  being  the  only  proper  parties  to 
the  proceedings.  The  Legislature,  however,  has  provided  in 
words  which  seem  to  me  to  make  each  of  the  other  parties  inter- 
ested, served  with   the  i>etition,   a  respondent  as  well  as  the 
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regislrai-  himself.  The  words  are  these:  "The  i»etition  shall 
be  served  upon  all  parlies  interested  including  the  registrar." 
Now,  that  petition  being  served  upon  others  lian  the  regiBtrar, 
I  fail  to  Bee  why  the  otliers  Bhould  not  be  in  tlie  same  position  as 
the  registrar,  and  why  they  should  not  he  entitled  to  notice  of 
fecttlement  of  the  proceedings.  No  doubt  they  would  have  the 
right  to  be  heard  on  the  appeal,  and  I  do  not  see  why  they  shouJii 
not  l)e  represented  on  the  settlement  of  the  appeal  Iwok.  I  think 
tJiey  should  have  been,  and  that  an  order  should  be  made  either 
that  the  appeal  book  ehould  be  referred  back  to  the  registrar  to 
be  resettled  or  that  we  admit  the  evidence  whifh  Mr.  flaws  says 
ought  to  be  in  the  appeal  book.  I  think  the  latter  course  perhaps 
will  be  the  least  expensive,  and  Bufficienfly  satisfactory,  that  is 
to  say,  that  the  new  material  shall  W  incorporated  into  the 
appeal  book  and  the  appeal  book  put  in  proper  shape  before  it 
comes  up  for  argument. 

Maetin,  J.  a.  :  Dealing  with  this  matter,  the  principle  which 
is  the  safest  way  to  deal  with  it  appears  to  me  perfectly  plain. 
that  once  a  party  has  been  served  with  notice  of  appeal  he  Ihen 
is  invited  to  take  part  in  that  appeal,  and  it  follows  from  that 
that  he  must  have  the  right  to  say  what  should  be  included  in 
the  appeal  book,  because  there  can  be  no  appeal  without  an 
appeal  book,  that  is  the  foundation  for  the  whole  matter,  and 
once  we  get  to  that  stage  there  is  no  difficulty,  because  there  is 
the  invitation  and  the  notice,  and  he  was,  as  a  matter  of  fact, 
entitled  to  be  represented  before  the  registrar.  Then  the  next 
stage  is,  what  should  we  do  in  regard  to  the  appeal  book.  It  Js 
perfectly  apparent  that  any  material  which  was  before  the 
jndge  below  should  be  before  us.  It  is  equally  apparent  from 
that  fact  that  ihore  was  certain  material  before  the  learned  judge 
whicii  is  not  before  us.  therefore  it  ought  to  be  before  us.  What 
ought  to  be  done  with  regard  to  this  matter  I  quite  agree  that 
one  of  two  courses  is  open  to  us:  either  refer  this  matter  back 
to  the  registrar,  which  would  be  perhaps  the  strict  way  to  do,  if 
there  is  any  controversy ;  but  if  there  does  not  appear  to  lie  any 
controversy  as  to  what  ought  to  be  included.  I  do  not  suppose 
there  will  be  any  objection,  once  we  arrive  at  the  conolusitai  il 
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ought  to  be  included,  to  ^ 

matter  to  be  added  to  the  appeal  book  now. 

1018 

Galliiieb,  J,A.  :    I  am  in  agreement  with  what  has  already  Not.  5. 
been  said,  and  I  think  the  most  expeditious  and  least  expensive 

course  would  be  to  agree  to  Mr.  David's  suggestion,  that  it  hg  rioibtbV 

included  in  the  appeal  hook.  ^^  *™  . 


McPhillips,  J.A.  :   In  my  opinion  this  motion  ought  not  to     Mining, 
be  dealt  with  differently  than  in  other  cases ;   the  same  principle         "     ' 
applies  to  all.      The  root  principle  is  that  the  Appeal  Court 
shall  have  before  it  all  the  Court  below  had  before  it,  subject,  of 
course,  to  this  consideration — I  think  very  often  we  have  had 
appeals  here  that  were   too  voluminous,   as  by  agreement  of 
counsel  a  great  deal  of  material  could  he  usefully  eliminated; 
but  in  the  absence  of  that  it  seems  to  me  that  in  the  abstract,  the  ^^^^y^^^ 
Court  of  Appeal  should  have, everything  before  it  that  the  Court 
below  applied  its  mind  to.     It  may  be  that  some  of  that  material 
may  be  useless,  but  unless  there  is  an  agreement  between  the 
parties  it  should  all  come  before  this  Court. 

Ebketh,  J.A. :  I  agree  with  the  decision  to  settle  tho  appeal 
book  including  such  evidence  as  Mr.  Davis  says  should  have  gone 
into  the  appeal  book,  and  which  was  produced  before  the  trial  '   '*' 

judge. 

Macdonald,  C.J. A. :   The  motion  is  granted  and  the  parties 
will  no  doubt  be  able  to  agree  amongst  themselves  Avith  respect  uacdonald 
to    inserting  the  further  material   in  the  appeal   book,  or  the       c-'-*- 
putting  in  of  a  supplemental  appeal  book. 

Motion  granted. 
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vramir.j.    IX  HE  DOJIINIO.N'  TRl'ST  COMI'.\NV,  LIMITED, 
~  BOVCE  AND  MicPHERSOX. 

Sept.  4.       f'oiopnn;;   I'irr — Winding-up — Antti   tranfferrfd   to   nexc   Company — Slujr*- 
hotdrra  entitled  to  exehaipe  for  «ftnrr«  In  nnir  Compan)/ — P«(iMoi»«i^— 
'"'*'  Shnrf  holder  — Kc 

Veh.  12. 


Shiirrholder  —  ^'o  tiifrhange  made  foi 
mil,  Vap.  »«. 


netc  skaroi  — 


-R££/:. 


By  ftgreeinent  brtween  two  ctimpnnliui  (tBrniwl  "old"  nnd  "now"  reipw- 
tivelj')  whkli  was  rotiliej  hy  tbe  Legisliiture.  IhE  uiispU  and  Imbilltitc 
of  the  olil  company  ware  IrmiBlerriHl  ttnd  tak^n  <n-er  hy  the  n*w.     Thi 

_  agreenient  conCnined  n  clnuM  Mving  the  rights  of  creditors  of  U»  tii 

uoniptiny  nnil  further  provifleil  tliat  th«  shareliulders  in  tile  nlil  coni- 
pany  were  entitled  tn  exchnnge  for  shnrm  in  the  new  cnmpanf.  A 
Hhfcreholder  in  the  olil  eumpnny  whom  slitires  were  not  fjilly  pBid  up 

[  petitioned  under  the  Compiiniet  ApI  (B.S.B.C.  1011,  C«p.  3D)  for  the 

winding  up  al  the  old  company.  The  new  company  was  at  the  tim* 
in  prooesB  of  being  wound  up  and  the  petitioner,  wlio  had  nut  applird 
for  or  been  allotted  aharcs  in  the  new  company,  hnd  been  placed  upon 
the  list  of  eontribiitories  by  tlie  district  rc^Btrar  wititoul  objeetian 
OH  his  part.  An  order  wa«  inade  winding-up  tbe  old  oompiinjr. 
Hrlit,  on  ap|>enl  I nfflrmin);  tbe  order  of  Munt-HT.  J.),  that  tbe  petitioner'* 
aharen  not  havioi;  bwn  fully  paid  up  he  hod  the  right  tu  petition  lor 
the  winding-up  as  a  contributory  in  tli«  old  company,  nnd  there  being 
evidence  of  the  eompany  having  both  afleet»>  and  liabilities,  allhouKli 
proof  of  as8et4  wns  not  neoesMiry.  and  the  objerts  fur  wliicb  tbe  Mun- 
pan}'  wan  ineor]>in'nte<l  havinff  ceatied  Co  cxiet,  it  wan  in  the  eiroum- 
stancex.  just  and  equitable  that  it  should  be  wound  up. 

Appeal  by  IMacPbereon  from  ihe  order  of  MiEi'iiVj  J.  of 
[lie  12th  of  February,  1918,  directing  liie  winding-up  of  th« 
Dominion  Trust  Company,  Limited  (old  company).  The  com- 
pany was  inoorporated  under  the  Companies  Act  on  tlie  iTth 
of  November,  1903,  under  the  name  of  '"Trust  Agency  and 
l.<oan  Corporation,  Limited,"  said  name  being  altered  to  that 
of  Dominion  Trust  Company,  Limited,  on  Ihe  10th  of  June, 
'  100.5.  On  the  Ist  of  April.  1913,  the  Dominion  Trust  Com- 
pany (new  company)  was  incorporated  hy  an  Act  of  the  Parlia- 
ment of  Canada  (2  Geo.  V..  Cap.  S9),  the  objet-t  Iteing  l« 
acquits  ihe  stoek  and  business  and  assume  the  liabilities  of  the 
old  company.  The  two  companies  entered  into  an  a^reemoU 
in  1913,  whereby  the  old  company  assigned  the  whole  of  ita 
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property  and  undertaking  to  the  new  company  and  the  new  com-  muwhy.  j. 
pany  assumed  all  liabilities  of  the  old  company,  and  the  share-        1917 
holders  in  the  old  company  were  to  be  allowed  to  exchange  their     g^p^  4 

flharea  for  an  equal  number  of  shares  in  the  new  company.      It        

was  a  terra  of  the  agreement  that  it  would  not  come  into  eflfeot 
until  ratitied  and  confirmed  by  an  Act  of  the  Lagislature.      An       ^  '     ' 
Act  ratifying  and  confirming  the  agreempnt  was  passed  hv  the    odubt  of 
Legislature  in  1913  (B.C.  Stats.  1913,  Cap.  89).      Upon  the     *^'' 
passing  of  this  Act  the  old  company  suspended  business.      The      Nov.  s. 
new    company    continued    its    business    until    October,    1914,       I 
when  it  was  ordered  to  In*  Avound-up  under  the  Winding-up  -Vet.    DouiNto.N 
The  petitioner   (Boyce)   was  the  holder  of  five  shares  in  the  botcrand 
old  company.      In  December,   1912,  he  received  notice  of  an    MacPheb- 
extraordinary  general  meeting  of  the  shareholders  of  the  old 
company,  to  he  held  on  the  17th  of  January,  1913,  setting  out 
that  the  business  to  be  brought  before  the  meeting  was  the  con- 
sideration of  the  agreement  between  the  old  company  and  the 
new.     The  shareholders  at  the  meeting,  by  resolution,  approved 
of  the  carrying  out  of  the  agreement.     The  petitioner  did  not  Statement 
personally  apply  for,  and  bad  not  been  allotted  shares  in  the  now 
company.      Upon  the  winding-up  of  the  new  company  the  dis- 
trict registrar  certified  that  the  petitioner  was  a  contributory  in 
the  new  company  on  the  6th  of  March,   1916,  and  although 
certain  persons  who  were  at  the  same  time  placed  upon  the 
list  of  con tribu tori es,  appealed  and  were  successful  in  having 
their  names  struck  from  the  list,  the  petitioner  did  not  appeal, 
and  his  name  was  left  on  the  list  as  settled  by  the  district  regis- 
trar.     The  petition  herein  was  presented  to  the  Court  on  the 
4th  of  October,  1916. 

Martin,  K.C.,  for  the  petitioner  Ejyce. 

J.  A.  Maclnnes,  Savage,  Hooper,  Jamieson,  Bucks,  Murray 
and  Rxisaell  &  Co.,  for  various  shareholders. 

4th  September,  ID17. 
MiBPHY,  J.:    It  is  objected  that  petitioner,  being  a  shari^ 
holder,  has  no  status  to  present  this  petition,  because  by  the  uuDpny  j. 
a^eement  between  the  Dominion  Trust  Company,  Limited,  and 
the  Dominion  Trust  Company  ratified  by  the  Legislature  by 
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MUBPHT.  3.  B.C.  Stats.   1913.  Cap.   89,  the  rijjhts  of  sharabolderB  of  the 

1917        Dominion  Trust  Company  qun  shareholders  "eball  consist  only 

gg  J  ^      of  and  be  limited  to  the"  right  of  each  such  shareholder  to  a 

certain  number  of  shares  "in  the  capital  stock"  of  the  Dominion 

Trust  Company.      By  section  24  of  the  said  Act,  the  rights  of 
_  creditors  against  the  Dominion  Trust  Company,  Limited,  are 
oooBT  OF    expressly  reserved.     By  section  26,  the  powers  of  said  Company 

are  determined,  except,  inter  alia,  for  its  winding-up.      These 

Nov.  5.      sections,  in  my  opinion,  preserve  the  lialjility  of  the  shareholders 

to  be  made  contrilnitoriea  in  a  windinjr-up.      The  right  of  pre- 

DoMiRioN   senting  a  petition  for  winding  up  is  hy  soetion  188  of  the  Cora- 

BorcE  AND  psii^s  Act  conferred  on  a  contributory  under  certain  conditions, 

MacPhm-  which  the  petitioner  herein  has  fulfilled.      There  can  be  no 

question.  J  think,  that  it  is  juat  and  etiiiitable  that  the  Company 

should  be  wound  up.  and  it  is  so  ordered. 

12th  Febru»fy,  1918.  . 

MuKPHY,  J.:  Some  time  ago,  I  handed  down  reasons  for 
judgment  in  which  the  conclusion  was  arrived  at  that  this 
Company  should  be  woimd  up.  Counsel  who  opposed  the 
original  application,  pointed  out  to  me  that,  through  a  raiaunder- 
standing,  two  features  had  not  been  fully  argued,  I  thereupon 
directed  that  the  matter  he  set  down  anew,  and  further  argument 
took  place.  The  two  poinis  are:  first,  that  the  petitioner  herein 
has  no  status,  as  he  had  beeu  put  upon  the  list  of  contributories 
MUBPHT  J  "^  ^^^  Dominion  Trus!  (.'ouipany,  previously  to  the  filing  of  this 
petition,  hud  not  appealed,  and  the  time  for  appeal  had  elapsed 
before  the  date  of  such  filing,  and,  second,  that  the  legal  position, 
as  n  result  of  legislation,  is  such  that  it  cannot  be  held  to  be  just 
and  equitable  that  this  Company  be  wound  up. 

In  proceedings  in  the  Dominion  Trust  liquidation,  I  held 
that  the  legislation  passed  in  reference  to  the  amalgamation 
of  that  Company  with  the  Dominion  Trust  Company, 
Limited,  did  not  per  se  make  the  shareholders  of  the  latter 
Company  shareholders  of  the  former..  This  decision  was  con- 
firmed on  appeal.  In  the  said  proceedings,  it  was  alternatively 
contended  that  the  parties  then  before  me  were  estopped  by  their 
conduct  from  contending  they  were  wrongfully  placed  on  the 
list  of  contributories  of  the  Dominion  Trust  Company.     I  held 
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that  no  case  of  estoppel  was  made  out  against  anj  one  of  them. 
This  decision  was  also  confirmed  by  the  Court  of  Appeal,  Mac- 
DONALD,  C.J. A.  dissenting.  On  the  argument  herein,  I  invited 
counsel  opposing  the  application  to  distinguish  the  facts  in  the 
petitioner's  case  (apart  from  the  fact  that  he  was  on  the  list 
of  cent rihu tori es  of  the  Dominion  Trust  Company  and  had  not 
appealed)  from  the  facts  in  the  cases  before  me  in  the  Dominion 
Trust  Company  proceedings,  but  no  attempt  to  do  so  was  made. 
In  fact,  if  I  understood  counsel  aright,  he  admitted  this  could 
not  be  done. 

The  contention  here  is  that  the  petitioner  has  no  status  herein 
because  be  is  on  the  list  of  contributories  of  the  Dominion  Trust 
Company,  He  is,  as  above  shewn,  not  on  that  list  because  he 
was  made  a  shareholder  by  legislation,  nor  is  he  on  it  because 
of  his  conduct  previously  to  his  acquiescence  in  the  registrar's 
report.  If  he  is  on  said  list  and  if  he  cannot  now  get  off  it 
(which  is  Bseumed  in  favour  of  those  resisting  this  application), 
this  position,  in  view  of  the  facta  and  decisions  hereinbefore 
referred  to,  is  due  to  bis  conduct  in  acquiescing  in  the  registrar's 
action  in  putting  him  on  it.  He  is  there,  not  because  he  was 
I^aily  a  shareholder  of  that  Company,  but  because  by  estoppel 
by  record  he  will  not  be  heard  to  say  he  is  not  a  contributory. 
Such  estoppel  could  only  arise  at  the  earliest  on  the  date  the 
registrar's  direction  was  made,  which  was  on  March  Cth,  1916, 
so  that  even  if  it  could  be  said  that  such  estoppel  operated  to 
make  him  cease  to  be  a  shareholder  in  the  Dominion  Trust  Com- 
pany, Limited,  and  to  become  a  shareholder  in  the  Dominion 
Trust  Company,  he  would  by  virtue  of  section  182  of  the  Com- 
panies Act,  still  have  the  sfadift  to  present  this  petition,  for 
he  would  thereby  still  be  liable  as  a  past  member  to  be  put  on 
the  list  of  contributories.  It  is  argued  that  this  direction  of 
the  registrar  must  relate  back  to  at  least  the  date  of  the  order 
winding  up  the  Dominion  Trust  Company,  viz.:  October  27th, 
1914.  To  this,  there  are  two  answers;  first,  that  estoppel  by 
record  does  not  make  him  a  shareholder  at  all,  but  merely 
places  him  in  a  position  in  reference  to  the  liquidator  of  the 
Dominion  Trust  Company,  whereby  he  cannot  dispute  that  he 
is  a  contributory  in  that  Company;  and  wcond,  that  even  if 
estoppel  by  record  did  make  him  a  shareholder,   by  its  very 
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nature  it  could  oot  arise  until  the  date  of  the  adjudication  put 
forward  as  creating  it  Further,  I  think  estoppel  cannot  be 
raised  by  the  opponents  of  this  application  against  the  petitioner. 
Estoppel  by  record  is,  as  shewn  above,  all  that  can  be  relieiJ  upon, 
and  such  estoppel  can  only  be  raised  where  it  is  mutual  (Hals- 
bury's  Laws  of  England,  Vol.  13,  p.  349).  Clearly  no  mutual- 
consi  OF    ity  exists  here. 

Then  it  is  said  that  the  registrar's  direction  is  a  judgment 

Nov.  6.      iji  rem.      No  authority  was  cited  for  this  somewhat  starthng 

iR  RE       proposition,  and  in  the  absence  of  such  I  would  decline,  under 

DoxiinoH   all  the  circumstances  here  (assuming  that  the  rwristrar's  direc- 

Tbust  Co ,  ■  .  ,    V  .    .      ^ 

BoTCBANp  tion  IS  a  judgment,  as  to  wmcb  1  express  no  opinion),  to  so 

*bon'"  hold.  Even  if  it  is  a  judgment  in  rem  to  operate  as  desired, 
it  is  necessary  that  the  finding  should  be  essential  to  the  judg- 
ment, and  ascertainable  from  the  judgment  itaelf  (Halabury's 
Laws  of  England,  Vol.  13,  p.  340,  and  authorities  there  cited). 
The  finding  desired  to  be  set  up  here  is  that  the  shares  held  bv 
Boyce  in  the  Dominion  Trust  Company,  Limited,  have  been  su^ 
rendered  to  the  Dominion  Trust  Company,  and  shares  in  this 
latter  Company  issued  to  him  in  lieu  thereof,  at  a  date  at  least 
a  year  previously  to  the  date  of  the  filing  of  the  petition  herein, 
or  at  any  rate  that  such  must  be  held  to  be  the  legal  effect  of 
what  has  happened.  The  authorities  cited  in  the  Court  of 
Appeal  judgments,  when  the  matter  of  contributories  in  ibe 
uuBPHT.j.  Dominion  Trust  Company  was  before  them,  and  those  jndg- 
ments  themselves,  shew  that  no  such  finding  or  no  such  legal 
result  is  essential  to  the  registrar's  adjudication  or,  in  fact,  can 
be  read  into  it  without  error.  That  adjudication  did  not  sav, 
and  could  not  say,  that  Boyce  was  a  shareholder  in  the  Dominion 
Trust  Company.  All  it  could  and  did  say  was,  that  by  his  con- 
duet  he  had  estopped  himself  from  saying  he  should  not  be 
placed  on  the  list  of  contributories  of  that  Company.  Even  in 
saying  that  the  registrar  was  in  error,  but  Boyce  not  having 
appealed,  it  may  well  be  ho  must  remain  on  the  list.  The 
question  here  is  not  whether  he  is  a  contributory  in  the  Dominion 
Trust  Company  liquidation,  but  will  he  be  such  in  the  liquida- 
tion of  the  Dominion  Trust  Company,  Limited.  Clearly,  I 
think,  on  the  facts  there  has  been  no  adjudication  in  rem  deti^r- 
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mimng  this  bsue.  I,  therefore,  hold  he  had  a  status  to  present 
this  petition. 

Then,  it  is  said  it  is  not  just  and  equitable  that  this  Company 
be  wound  up ;  again,  on  the  facts,  this  is  rather  a  startling  pro- 
position. The  ground  put  forward  is,  substantially,  that  the 
Dominion  Trust  Company,  Limited,  has  no  assets,  all  its  assets 
having  by  agreement,  confirmed  by  legislation,  been  transferred 
to  the  Dominion  Trust  Company.  Authorities  were  cited  to 
support  this  contention,  but  they  deal  with  the  Dominion  Wind- 
ing-up Act.  But  section  192  of  the  British  Columbia  Com- 
panies Act,  under  the  provisions  of  which  these  proceedings  are 
instituted,  gives  express  power  to  make  the  order,  even  if  there 
be  no  assets.  To  my  mind,  however,  there  are  clearly  no  assets, 
viz.:  the  very  moneys  owing  on  their  shares  by  shareholders  of 
the  Dominion  Trust  Company,  Limited,  who  have  not  exchanged 
such  shares  for  shares  in  the  Dominion  Trust  Company,  It  is 
true  the  beneficial  ownership  of  these  moneys  is  in  the  Dominion 
Trust  Company,  subject  possibly  to  their  being  applied  in 
priority  to  payment  of  the  debts  of  the  Dominion  Trust  Com- 
pany, Limited,  but  the  legal  ownership  is  in  the  Dominon  Trust 
Company,  Limited.  The  decision  already  referred  to  shews 
that  the  Dominion  Trust  Company  cannot  reach  theee  assets  in 
its  own  liquidation.  It  can  only  reach  them  by  these  present 
proceedings.  To  refuse  a  winding-up  order,  under  such  cir- 
cumstances, would,  to  my  mind,  be  to  utilize  the  Court  to  defeat 
an  honest  debt 

It  was  suggested  that  the  liquidator  of  the  Dominion  Trust 
Company  is  defraying  the  expenses  of  this  litigation  and  that 
that  amounts  to  maintenance,  and  that  therefore  the  Court 
should  not  make  the  order.  The  fact  that  the  Dominon  Trust 
Company  is  the  beneficial  owner,  subject  to  the  possible  quali- 
fication above  set  out,  of  the  assets  sought  to  be  recovered  herein 
answers  tiiis:  see  Stroud's  Judicial  Dictionary,  2nd  Ed.,  p. 
1139,  sub  tit.  maintenance. 

The  previous  order  for  winding  up  is  confirmed. 

The  appeal  was  argued  at  Victoria  on  the  7th  and  10th  of 
June,  1918,  before  MAcnoNALD,  C.J.A.,  Mahtin,  Galliheb, 
McpHiLxiPS  and  Ebebts,  JJ.A, 
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/.  A.  Maclnnes,  for  appellaDt:  On  the  winding-up  of  the  new 
company  the  registrar  made  up  the  list  of  contributories,  ami 
those  who  did  not  appeal  were  placed  permanently  on  the  list. 
Boyce  was  on  the  list  and  did  not  appeal.  He  cannot  now  claim 
to  be  a  member  of  the  old  company,  and  not  being  so  he  has  no 
status  to  present  this  petition.  He  was  not  a  contributory  under 
section  183  of  the  Companies  Act:  see  Webb  v.  Whiffin  (1S72). 
L.R.  5  H.L.  711  at  pp.  720-1.  The  statute  affirming  the  agree- 
ment between  the  old  and  new  companies  takes  away  any  obliga- 
tioQ  from  the  old  company.  There  are  no  assets  and  no  liabil- 
ities and  a  winding-up  would  be  a  futility.  There  are  no 
grounds  for  winding-up  shewn  in  the  petition.      Tbe  ri^t  to 
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MacPhbb-   recover  for  misfeasance  would  be  in  the 


V  company :  see 


The 


General  Exchange  Bank  v.  Homer  (1870).  39  I,.J.,  Ch.  393. 
It  is  not  just  and  equitable  that  the  company  should  be  wound 
up:  see  In  re  Anglo-Australian  Assurance  Co.,  In  re  British 
Provident  Society  (1860),  8  W.R.  170.  The  Act  confirminp 
the  agreement  is  a  statutory  winding-up  of  the  old  company. 

Wilson.  K.C..  for  ihe  old  company:  As  to  statm  of  Boym 
he  was  a  shareholder  in  the  old  company.  The  agreement  pro 
vided  for  the  mode  of  transfer  but  there  had  never  been  a  proper 
transfer  of  the  shares  from  the  old  to  the  new  company.  If 
Boyce  is  a  member  of  the  company  he  is  a  contributory;  see 
Palmer's  Company  Precedents,  11th  Ed.,  Vol.  2,  p.  573.  He 
must  have  his  name  taken  off  the  register :  see  Winstone's  Case 
(1879),  12  Ch.  D,  239.  As  to  the  order  being  just  and  equit- 
able, there  were  400  on  the  list  originally  and  the  list  was  settled 
without  a  large  numlx-r  who  were  in  the  last  appeal  claiming 
they  were  still  members  of  the  old  company. 

Gnrd,  for  the  new  company:  The  winding-up  order  having 
been  made,  Boyce  is  no  longer  dominus  liiw,  as  it  accrues  to  the 
benefit  of  all  parties.  This  is  the  only  means  whereby  we  can 
get  in  this  asset,  and  it  is  just  and  reasonable. 

Maclnnes,  in  reply:  If  Boyce  has  no  status  the  whole  pro- 
ceeding falls :  see  In  re  The  South  African  Syndicate  (Limited) 
(1883),  28  Sol.  Jo.  ir>2.  Under  the  statute  Boyce  only  had 
the  right  to  exchange. 

Cur.  adv.  vult. 


IL 
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5th  November,  1919. 

Macdonald,  C.J.A. :  The  difficulties  and  complicationB  which 
have  already  arisen,  and  which  may  hereafter  arise,  out  of  the 
agreement  between  the  two  companies  and  the  Act  ratifying 
same,  hoing  chapter  89  of  the  Acts  of  the  Legialaturc,  1913, 
make  it  desirable  that  I  should  coniine  the  expression  of  my 
opinions  to  the  narrowest  limitfi  consistent  with  the  decision  of 
this  appeal. 

The  petitioner,  the  holder  of  shares  in  this  Company,  was  by 
such  agreement  entitled  to  exchange  them  for  shares  in  the 
Dominion  Trust  Company,  a  company  incorporated  by  Act  of 
the  Dominion  Parliament,  created  to  take  over  the  business  and 
assets  of  the  company.  One  of  the  principal  questions  involved 
in  this  appeal  turns  on  whether  or  not  the  petitioner  made  such 
exchange,  or,  to  be  more  precise,  ceased  (o  be  a  shareholder  of 
this  company.  For  convenience  I  shall  hcreiuaftcr  refer  to  this 
company  as  the  "old  company,"  and  to  the  Dominion  Trust  Com- 
pany as  the  "new  company," 

The  appellant's  counsel  argued  that  because  the  petitioner 
had  been  settled  on  the  list  of  contributories  of  the  new  company 
in  liquidation,  the  proper  inference  to  be  drawn  from  that  fact 
was  that  he  had  become  by  exchange  of  shares  a  shareholder  of 
that  company  before  the  date  of  the  order  to  wind  it  up,  and 
therefore,  before  that  date,  he  ceased  to  be  a  shareholder  of  the 
old  company.  It  is  conceded  that  the  shares  upon  which  he 
was  settled  on  the  list  in  the  new  couipanv  are  the  shares  upon 
which  he  assumes  to  qualify  as  a  petitioner  for  the  winding  up 
of  the  old  company. 

It  would  appear  from  the  reasons  for  judgment  that  coimsel 
on  both  sides  substantially  conceded  in  the  Court  below  that  the 
petitioner  had  not  applied  for  and  had  not  been  allotted  shares 
in  the  new  company  in  exchange  for  his  shares  in  the  old  com- 
pany, and  was  therefore  in  this  respect  in  the  same  position  as 
were  the  respondents  in  In  re  Dominion  Trust  Co.  and  Allan 
(1917),  [24  B.C.  450];  37  D.L.R.  251,  in  which  this  Court 
held  that  such  respondents  were  not  shareholders  in  the  new 
company.  The  petitioner  may,  by  reason  of  estoppel  of  record, 
be  liable  to  contribute  to  the  assets  of  the  new  company  for  the 
payment  of  its  liabilities,  but  that  circumstance  does  not  prove 
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that  he  ceased  to  be  a  shareholder  of  the  old  company.  There 
is  no  sufficient  evidence  that  he  did  in  fact  cease  to  be  such 
shareholder.  Now,  while  the  agreement  aforesaid  divested  the 
old  company  of  the  beneficial  ownership  in  all  its  assets,  and 
vested  the  same  in  the  new  company,  there  is  a  clause  in  the 
said  agreement  saving  the  rights  of  creditors  of  the  old  companv. 
This  fact  is  sufficient  to  meet  the  contention  that  a  winding-np 
of  the  old  company  would  be  futile,  and  also  is  sufficient  to  meet 
the  oUier  contention  of  the  appellants  that  because  the  new  com- 
pany was  by  said  agreement  and  Act  made  liable  for  the  debts 
and  obligations  of  the  old  company,  that  that  circumstance  had 
some  bearing  on  the  petitioner's  right  to  petition,  or  on  the  dis- 
cretion of  the  Court  to  make  the  winding-up  order.  The  peti- 
tioner's shares  were  not  fully  paid  up,  therefore  he  falls  within 
the  definition  of  contributory,  and  a  contributory  has  the  rigit 
under  the  British  Columbia  Companies  Act,  the  provisions  of 
which  apply  to  the  old  company,  to  petition  for  a  winding-up 
order  on  several  grounds,  one  being  the  ground  upon  which  the 
order  appealed  from  was  made,  namely,  that  it  was  "just  and 
equitable"  to  make  the  order.  The  petitioner  is  in  a  peculiar 
position.  He  is  on  the  new  company's  list  of  contributories  on 
the  ill-founded  assumption  that  be  had  exchanged  bis  shares  in 
the  old  for  shares  in  the  new  company,  and  be  has  now  the 
carriage  of  an  order,  one  of  the  contemplated  consequences  ot 
which  will  put  bim  on  the  list  of  contributories  in  the  winding-up 
of  the  old  company  in  respect  of  the  very  same  shares.  But  this 
circumstance  cannot,  in  my  opinion,  curtail  bis  right  to  petition 
for  the  winding-up  of  this  company. 

It  was  suggested  by  appellant's  counsel  that  the  petition 
herein  was  promoted  by  the  liquidator  of  the  new  company. 
He  appeared  by  counsel  on  this  appeal  in  support  of  the  order 
without  objection  from  the  appellant's  counsel,  and  while  he 
may  have  no  locus  standi  as  a  party  to  these  proceedings,  this  is 
now  immaterial.  The  liquidator  of  the  new  company  has  the 
right  to  call  upon  the  directors  or  liquidator  of  the  old  company, 
to  exercise  their  or  his  powers  under  the  Companies  Act,  on  his 
behalf  to  get  in  the  uncalled  capital  available  to  him :  see  dictum 
of  Kekewich,  J.  in  Sadler  v.  Worley  (1894),  2  Ch.  170  at  p. 
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175.     My  decision  herein  is,  however,  founded  on  the  strength  •'"^■^^'• 
of  the  petitioner's  status  alone.  1017 

Then  it  is  argued  that  because  the  agreement  and  Act  afore-     gept.  4. 

said  limit  the  rights  of  shareholders  in  the  old  company  to  the        

privilege  of  exchanging  their  shares  for  shares  in  the  new  com- 
pany, the  shareholders'  right  to  petition  is  taken  away.     I  do  ^^" 
not  think  so.     I  agree  with  Mubpht,  J.      Rights  qua  share-    ooobt  or 
holders  only  are  taken  away.     A  contributory's  liability  is  not     *"*"" 
affected,  then  why  should  his  right  to  petition  bet                           Not-.  5. 

To  sum  up,  the  petitioner  was,  in  my  opinion,  a  contributory       ~ 
in  relation  to  the  Dominion  Trust  Company,  Limited,  the  old   Dominion 
company.     Ko  proof  of  assets  is  necessary,  but  if  it  were,  it  ^^^^i 
appears  that  the  company  had  in  fact  both  assets  and  liabilities.  MagPheb- 
The  objects  for  which  the  company  was  incorporated  have  ceased 
to  exist      In  these  circumstances  it  is  just  and  equitable  that 
the  company  be  wound  up.      As  to  how  the  words  "just  and  maodokald 
equitable"  have  been  applied  in  other  cases,  I  refer  to  those  men-       o.j.a. 
tioned  in  Pahner's  Company  Law,  10th  Ed.,  391.     This  com- 
pany having  outlived  its  objects,  the  petitioner  is  within  his 
right  in  seeking  to  have  it  wound  up. 

I  would,  therefore,  dismiss  the  appeal. 

Mabtin,  J.A.:   This  appeal  should  be  dismissed,  because  I     uaxtik, 
think  the  learned  judge  has  reached  the  right  conclusion.  '-^- 

Galliheb,  J.A.  :   I  would  dismiss  the  appeal  for  the  reasons  oallihbb, 
given  by  the  learned  trial  judge.  '■*■ 

MoPhillifs,  J.A.:  In  my  opinion  Mr.  Justice  Mubpht 
arrived  at  the  right  conclusion  and  the  appeal  should  be  dis- 
missed. It  is  clear  that  the  respondent,  the  petitioner,  estab- 
lished his  right  to  petition  for  the  winding-up  under  section  188 
of  the  Companies  Act.  Whatever  may  have  occurred  in  con- 
nection with  proceedings  taken  to  place  him  on  the  list  of  con- 
tribntories  of  the  new  company,  i.e.,  on  the  list  of  contributories 
of  the  Dominion  Trust  Company  (Can.  Stats.  1912,  Cap.  89), 
cannot  be  held  to  affect'  the  right  to  a  winding-up  under  the 
Companies  Act  (R.S.B.C.  1911,  Cap.  39).  The  legislation, 
both  Federal  and  Provincial,  in  its  terms  in  no  way  by  statute 
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■  operalftl  lo  (.hange  the  status  of  the  sharcholiiers  of  either  com- 
pany in  so  far  as  wiudiiig-iip  proceetUngs  are  coaceroed.     Il 
became  necessary  for  the  shareboltJers  of  the  Domimon  Trust 
Company,  Limited,  to  do  some  conaeious  act  to  transfer  tlieir 
shares  into  aharea  of  the  new  company  (the  DominiMi  Tnist  Com- 
pany), and  even  when  that  waa  effeclively  done,  the  <]uestiou  m  to 
cuiTBT  or    wliat  eum  was  due  and  payable  upon  shares  would  be  determined 
APFXAi.     ij^  fjig  g^jjjg  Qf  acdountii,  i.e.,  as  to  what  sum  had  been  paid  up 
Nov.  5.      thereon.      Possibly  where  tliere  was  an  effective  transfer  from 
the  old  company  lo  the  now,  the  sum  remaiuinji  due.  thereon 
DoMiMiiN  en  he  sHid  lo  bo  tho  property  of  the  new  company,  subject,  how- 
Itoycsi^i)  ^''^'^'  ^  winding-up  proceedings  of  the  old  company,  if  such 
^UoPflBB-  should  take  place.     The  only  way  this  could  be  obviated  by  tie 
^''        nt'W  company  would  be  for  it  to  pay  all  the  liabilities  of  ihf 
old  company,  as  provided  in  the  agreement  eet   forth  in  the 
Schedule  to  the  Dominion  Trust  Company  Act,  1913,     That  nol 
being  done,  it  is  only  in  the  furtherance  of  natural  justice  w 
the  creditors  of  tlie  old  company  that  any  assets  of  tho  old  wiin- 
pany  should  be  made  nvailablo  to  pay  the  debts  of  the  oM  cotn- 
pauy  and  it  would  be  only  the  surplus  (if  any)  of  aueh  assets  or 
properly  ihat  the  new  company  would  become  eventually  entitled 
lo.      The  judgment  of  this  Court  in  In  re  Dominion  Trust  Co, 
and  Aliafi  (1917),  24  B.C.  4.'i0:    3  W.W.R.  483,  passes  npon 
this  point.     See  in  particular  at  pp.  497-8,  when  I  had  occasion 

UCPHIL.LIPS,  *^  ri-  • 

J.A.  to  deal  with  this  question.  The  debts  of  the  old  comiwny  not 
having  been  paid,  and  a  sufficient  c«se  being  made  out  for 
winding-up,  it  is  right  aud  proper  that  a  winding-up  be  had. 
It  is  only  necessary  to  read  sections  24  and  26  of  the  Dominion 
Trust  Company  Act,  1913,  to  see  that  all  proper  saving  clansea 
were  enacted  to  admit  of  saving  the  rights  of  creditors  and  admit 
of  winding-up  proceedings.  In  the  winding-up  proceedingB 
(irimarily  any  moneys  due  upon  their  shares  by  the  shareholders 
of  the  old  company  may  he  matlo  and  shall  l>e  made  whpre 
necessity  requires  it,  available  in  the  liiiuidation  to  discharge 
the  debts  of  the  old  company.  That  any  of  the  shareholders 
have  effectively  takeu  steps  to  liecome- shareholders  in  the  new 
company  by  reason  of  their  holdings  in  the  oUl  company  create* 
no  hindrance  to  these  winding-up  proceedings — the  whole  scheme 
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as  covered  b;  the  legislation  is  capable  of  being  worked  out. 
In  the  agreement  set  forth  in  the  Schedule  to  the  Dominion 
Trust  Company  Act,  1913  (see  B.C.  State.  1913,  Cap.  89,  p. 
596),  we  find  this  clause : 

"The  new  companj  ahall  deliver  to  each  ehareholder  of  the  old  company, 
in  exchange  for  and  upon  the  deliver;  of  a  certificate  with  indoTHcd  transfer 
thereof  duly  executed  or  Bhare  warrant  for  fully  paid  shares  in  the  capital 
ttwHc  of  the  old  company,  a  certificate  representing  an  equivalent  number 
of  fully  paid  aharCB  of  the  capital  stock  of  the  new  company.  No  certifi- 
cate for  shares  in  the  capital  stock  of  the  new  company  not  fully  paid  or 
in  reapect  of  which  there  is  any  sum  due  for  premium  shall  be  issued  until 
all  auniB  due  on  aaid  shares,  whether  for  premium  or  otherwise,  shall  have 
been  fully  paid." 

It  will  be  seen  that  where  shareholders  of  the  old  company  do 
take  steps  to  become  members  of  the  new  company,  they  only 
become  entitled  to  a  certificate  for  the  shares  when  fully  paid, 
and  they  may  become  fully  paid  by  reason  of  the  winding-up 
proceedings  of  the  old  company.  It  is  plain  to  me  that  all  is 
workable  under  the  existing  legislation.  It  is  idle  contention 
though,  with  deference  to  all  contrary  opinion,  to  now  say,  that 
because  of  steps  being  taken  by  members  of  the  old  company  in 
pursuance  of  the  legislation  to  become  members  of  the  new  com- 
pany, that  in  such  cases  no  effective  winding-up  proceedings  can 
be  taken  against  those  shareholders  who  were  shareholders  in 
the  old  company  and  who  have  become  shareholders  in  the  new 
company  in  respect  of  these  shares,  although  not  fully  paid,  for 
the  purpose  of  winding-up  proceedings  they  still  are  members 
of  the  old  company,  and  whatever  moneys  they  may  pay  in 
respect  of  the  shares  not  fully  paid  will  constitute  and  must  be 
treated  as  payment  in  respect  of  the  shares.  To  illustrate 
matters,  take  the  case  of  a  member  of  the  old  company  holding 
one  share  upon  which  50  per  cent,  has  been  paid  up,  he  wishing 
to  become  a  member  of  the  new  company  would  execute  a  transfer 
of  the  share  and  be  entitled  to  a  share  in  the  new  company  paid 
up  to  the  same  extent,  not  to  be  delivered  out,  of  course,  as  we 
have  seen,  until  fully  paid.  That  in  the  course  of  things  a 
winding-up  takes  place  of  either  the  old  or  new  company  cannot 
change  or  alter  this  position,  if  the  old  company  was  without 
debts;  nevertheless,  there  might  be  a  winding-up,  and  no  neces- 
sity would  arise  to  call  up  moneys  due  in  respect  of  the  shares 
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not  fully  paid,  but  with  debts,  the  shareholder  cannot  eacape 
being  placed  upon  the  list  of  contributories  of  the  old  compin? 
— that  position  was  preserved  by  the  legislation  and  all  is  work- 
able. In  the  liquidation  proceedingB  of  the  new  company,  tlie 
shareholder  in  the  old  company  who  has  elected  to  become  > 

member  of  the  new  company  in  respect  of  thia  share  in  the  old 

oouKT  OP    company  not  fully  paid,  can  only  in  the  final  result  be  called 

*^""'     upon  to  pay  to  the  liquidator  of  the  new  company  such  sum  only 

Not.  5.      (if  any)  that  remains  due  and  owing  upon  the  shares  not  called 

r~~      up  in  the  winding-up  proceedings  of  the  old  company.     It  may 

DoinnioH  be  that  I  have  gone  somewhat  further  afield  than  is  requisite 

Bor^AifD  *°  '^^^  *  horoscope,  that  is,  what  I  have  last  said  was  the  eipre«- 

MaoPhh-  aioD  of  "  a  legal  proposition [not]  a  necessary  step  to 

the  judgment"  (Charles  S.  Davidson  and  Company  v.  M'Robh 
or  Officer  (1918),  34  T.L.R.  213,  Lord  Dunedin  at  p.  217). 
The  "legal  proposition"  though  in  short  compass  in  this  appeal 
ifoPHiLUFS,  is,  that  the  petitioner  established  the  right  to  apply  for  the 
winding  up  of  the  old  company  (the  Dominion  Trust  Company, 
Limited),  and  winding-up  proceedings  were  preserved  by  the 
legislation  which  has  been  referred  to. 

I  would  therefore,  as  before  stated,  dismiss  the  appeal. 

KBEvn,  J.A.      Ebebtb,  J.A.  would  dismiss  the  appeal. 

Appeal  dismissed. 

Solicitors  for  appellant:  McLellan,  Savage  &  White. 
Solicitor  for  respondent :    W.  W.  B.  Mclnnes. 
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WELLINGTON  COLLIERY  COMPANY,  LIMITED  AND 

ESQUIMALT  &  NANAIMO  RAILWAY  COMPANY 

V.  PACIFIC  COAST  COAL  MINES,  LIMITED. 

Miming   law  —  Cool  —  Trttpatt  —  RemowU  of  ooai  —  Siiatter  inlentton  — 
Meantre  of  damage*. 

Where  a  company  in  working  lU  mine  entori  upon  knd  works  the  ooal  on 
adjoining  property  without  the  consent  or  knowledge  of  the  o 
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and  take*  it  lor  the  purpose  of  lale,  the  proper  estimate  of  damage*  ^^-ukotoh 
la  the  Tilue  of  the  comI  without  deducting  anj'  of  the  neoesearj  expense*         ^^ 
of  working  and  taking  it  out.  0, 

Paodio 

Appeal  from  the  decision  of  Clemx^t,  J.  in  an  actioD  for  CoalHinks 
damages  for  the  wrongful  taking  of  coal  from  a  property  of  the 
Wellington  Colliery  Company  known  aa  the  Alexandra  Mine 
in  the  Cranberry  District,  Vancouver  Island.  Tried  at  Victoria 
on  the  5th,  6th  and  7th  of  February,  and  the  5tli  of  March,  1918. 
There  were  old  workings  in  the  mine  that  had  been  abandoned 
by  the  Wellington  Colliery  Company  for  some  years.  The 
defendant  Company  acquired  adjoining  property  and  found 
that  from  their  workings  they  could  take  the  remaining  coal 
including  the  pillars  from  the  Alexandra  mine  to  advantage, 
through  their  property.  In  October,  1912,  they  obtained  leave 
from  the  plaintiff  Company  to  take  the  coal  from  the  Alexandra  at-tement 
mine  on  a  15  cents  per  ton  royalty  basis,  subject  to  their  dis- 
continuing on  three  days'  notice.  Notice  to  discontinue  opera- 
tions was  given  on  the  5tli  of  March,  1913.  Subsequently  Mr. 
Charles  P.  Hill,  managing  director  of  the  defendant  Company, 
endeavoured  to  bring  about  an  exchange  of  properties  whereby 
the  defendant  Company  could  take  the  remaining  coal  from 
the  Alexandra  mine.  These  negotiations  were  carried  on  in 
Montreal  and  New  York,  and  from  time  to  time  he  reported 
progress  by  letter  to  Mr.  Tonkin,  the  resident  manager  of  the 
defendant  Company.  Owing  to  the  satisfactory  tone  of  these 
letters  and  in  expectation  of  an  early  arrangement  being  made 
for  an  exchange  of  properties,  Tonkin  proceeded  to  take  coal 
from  the  Alexandra  mine  from  September,  1914,  until  April, 
1915,  taking  out  in  all  21,365.9  tons. 


BRITISH  COLUMBIA  REPORTS. 


[Vol. 


191B 
March  2S. 


Pacific 

COABT 

Coal  Minsa 


CLEUENT,  J. 


Daiis,  K.C.,  and  Harold  B.  Robertson,  for  the  Wellington 
Colli  pry  Company. 

Luxlon,  K.C.,  for  Esquimalt  &  Nanaimo  Railway  Co. 
-     W.  J.  Taylor,  K.C..  for  defendant. 

&5th  Marcli,  im. 
Clemext,  J. ;  At  the  hearing  I  resolved  all  questions  of  title 
-in  favour  of  the  plaintiff  Company,  The  defendant  Company 
adinitH  that  the  trespass  complained  of  results  in  the  removal 
of  21,365.9  tons,  and  the  only  question  now  is  whether  ibe 
defendant  Company  should  be  mulcted  in  damages  according 
to  the  in  foram  rule  or  according  to  the  milder  rule  which 
obtains  where  the  trespass  was  inadvertent  or  made  in  mistake 
of  title.  Upon  further  consideration  of  the  evidence  I  can 
find  no  reason  for  releasing  the  defendant  Company.  In  my 
opinion  the  trespass  was  wilful,  clandestine  and  "sinister"  in 
the  fullest  sense  indicated  in  Lamb  v.  Kincaid  (1907),  38 
S.C.R.  516.  I  assess  the  damages  at  $3  per  ton,  a  total  of 
164,097.70.  There  will  be  judgment  for  that  sum  with  costs; 
tiie  counterclaim,  as  intimated  at  the  hearing,  is  dismissed  with 
costs. 


From  this  decision  the  defendant  appealed.  The  appeal  was 
argued  at  Vancouver  on  the  7th  and  8th  of  November,  1918, 
before  Macdonald,  C.J. A.,  Martin,  Galliheb  and  Mc- 
Phillips,  J  J.  a. 

W.  J.  Taylor,  K.C..  for  appellant:  The  trial  judge  findi 
that  our  action  was  wilful,  clandestine  and  sinister,  but  my 
submission  is  the  evidence  does  not  justify  any  such  finding-  In 
October,  1918,  under  arrangement,  we  were  allowed  to  work 
the  Alexandra  mine  subject  to  notice,  and  we  worked  until  the 
Argument  following  March,  when  we  received  notice  to  stop  work.  Mr. 
Hill,  on  behalf  of  the  defendant  Company,  then  saw  Mr.  Mac- 
kenzie in  Montreal  with  a  view  to  continuing  the  work,  and  he 
advised  the  local  manager  that  negotiations  were  progressing 
favourably.  When  the  work  is  continued  under  such  circum- 
stances we  should  not  be  subjected  to  exemplary  damages. 
There  is,  in  addition,  the  claim  of  a  squatter  (one  Beck)  under 
the  1904  statute.    If  he  has  title  the  plaintiff  has  no  action.    On 
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the  question  of  exemplary  damages  see  Lamb  v,  Kineaid  (1907),  CJ*"''''',  j. 
38  S.C.R.  516  at  p.  532 ;   Trotter  v.  Maclean  (1879),  13  Ch.  D.        ^ 
574  at  p.  584 ;  Last  Chance  Mining  Co.  v,  American  Boy  Mining    March  2.?. 

Co.  (1904),  2  M.M.C.  150;  Yuhon  Gold  Co.  v.  Boyle  Conces- 

sions  (1916),  23  B.C.  103;    In  re  United  Mertkyr  Collieries    "J^^^"^ 
Company  (1872),  L.R.  15  Eq.  46  at  p.  49.  

Davis,  K.C.,  for  respondent:    Under  the  Vancouver  Island 

Settlers'  Rights  Act,  1904,  a  Crown  grant  must  be  issued  before  Wellixotos 
any  title  is  obtained ;   see  McGregor  v.  Esqitimalt  and  Nanaimo        co. 
Railuay  (1907),  A.C.  462  at  p.  466.      We  had  a  possessory     p^^'pjp 
title  and  have  a  right  of  action:   see  Halshury'e  Laws  of  Eng-      Coast 
land,  Vol.  27,  p.  851.      As  to  quantum  of  damages  the  trial      *^ 
judge  is  specially  competent  to  pass  on  the  question  of  bona  fides. 
They  knew  of  our  suspicions  that  they  were  taking  our  coal,  and 
this  accounts  for  their  efforts  to  make  a  settlement.     When  we    Argument 
gave  notice  to  stop  taking  coal  from  the  Alexandra  mine  in 
March,  1913,  they  stopped  paying  royalty,  sent  no  statements, 
and  would  not  allow  our  engineer  to  inspect  the  property. 

Taylor,  in  reply. 


Macdonald,  C.J, A.:  I  think  the  appeal  must  be  dismissed. 
I  was  of  that  opinion  at  the  close  of  Mr.  Taylor's  urgument.  I 
thought  he  had  not  referred  us  to  anything  which  would  entitle 
us  to  interfere  with  the  conclusion  arrived  at  by  the  learned 
trial  judge  on  the  question  of  damages.  On  the  other  point, 
I  have  only  to  aay  that  as  I  understand  it  this  question  of  title 
was  raised  simply  to  preserve  the  rights  of  the  parties  in  the 
event  of  the  case  going  further.  It  is  therefore  not  now 
necessary  to  consider  it. 

[Mr.  Taylor:    I  would  like  you  to  consider  it,] 
I  will  put  it  this  way:    Xeither  in  your  opening  nor  your 
reply  have  you  referred  us  to  anything  which,  in  my  opinion, 
would  entitle  us  to  come  to  any  different  conchision  from  that 
arrived  at  by  the  learned  trial  judge,  on  the  question  of  title. 


UACVOyALD. 


Maktin,  J.A.  :  In  my  opinion  the  appeal  should  be  dismissed. 
There  is  nothing  which  would  justify  us  in  interfering  with 
the  judgment  of  the  learned  judge  below.      It  is  only  necessary 
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to  refer  to  the  case  cited :   [Laet  Chance  Mining  Co.  v.  American 
Boy  Mining  Co.  (1904)],  2  M.M.C.  150. 

Galliheh,  J.A.  :  I  also  think  the  appeal  should  be  dis- 
missed. There  was  some  doubt  in  my  mind  for  a  time  as  v> 
the  effect  of  the  coDversation  with  Fleminji;  in  New  York.  Mr, 
Hill  on  his  examination  states  distinctly  that  he  had  talked 
from  time  to  time  with  Mr.  Fleming  about  the  Alexandra  mine, 
that  be  had  told  bim  about  those  pillars  being  removed.  This 
question,  as  to  direct  contradiction,  never  was  put  up  to  Mr. 
Fleming,  because  it  could  not  be  on  account  of  Hill's  examination 
being  taken  after  the  trial  took  place,  after  the  evidence  was  in, 
but  there  is,  as  the  parties  admit,  no  dispute  that  Fleming 
denied  generally  that  he  ever  had  heard  anything  about  the 
aking  out  of  coal  up  to  the  time  of  this  interview,  whatever 
interview  was.  Evidently  the  trial  judge  has  seen  fit  to 
:ake  that  as  the  correct  version,  and  makes  his  finding  accord- 
ngly.  I  do  not  think  I  would  be  justified  in  taking  a  different 
iew  from  that,  and  saying  that  the  trial  judge  was  wrong  in 
:akiug  that  view. 

So  far  as  the  question  of  title  is  concerned,  I  must  say  that 
I  think  I  cannot  interfere  with  the  trial  judge's  finding  on  that, 
and  am  of  opinion  that  the  appeal  should  be  dismissed. 


McPiiiLLiPS,  J.A. :  In  my  opinion  the  appeal  must  be  dis- 
missed. In  this  particular  case,  the  evidence  is,  it  is  true,  to 
some  extent  conflicting,  yet  there  is  no  real  conflict  upon  the 
crucial  point,  that  is,  there  is  nothing  to  shew  that  there  was 
any  assent  or  reasonable  expectation  of  assent  by  the  respondent 
Company  to  the  appellant  Company,  admitting  of  the  working 
MCPHiixiFS,  out  of  these  pillars.  If  all  the  evidence  ia  analyzed,  it  was 
•'■*■  always  apparent  that  there  was  an  obstacle  in  the  way  of  bring- 
ing that  about.  I  can  understand  there  may  be  in  a  case  such 
conflict  of  evidence  which  would  entitle  the  Court  to  say  that 
damages  should  not  have  been  assessed  on  the  basis  of  a  wilful 
trespass.  In  this  case  though,  it  ia  plain  from  the  evidence 
that  there  was  an  obstacle  throughout.  Mr.  Mackenzie  in  the 
first  place  had  diiEculty  with  hisLondon  Board,  and  then  there 
was  difficulty  with  the  New  York  interests. 
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Now  then,  with  regard  to  the  general  manager,  Mr.  Tonkin,  '     

I  think  there  had  heen  such  representations  made  to  him  by  Mr.       jgig 
Hill  that  may  well  have  led  him  to  believe  that  it  would  be   UarchSB. 

merely  taking  what  in  commercial  life  is  said  to  be  a  business 

risk,  or  colloquially  speaking  a  long  chance  that  the  aseenl    ^^^^' 

would  assuredly  come,  but  if  Mr.  Tonkin's  evidence  is  analyzed,        

and  critically  analyzed,  together  with  the  letters  and  wires  from        °^'  ' 
Mr.  'Hill,  it  will  be  noticed  that  Mr.  Hill  emphasized  that  the  Wellihotoi* 
matter  had  not  been  settled  and  that  there  were  still  obstacles       '^^^ 
in  the  way.      Now,  looking  at  the  probabilities,  this  assent 


uopHiu-tpa, 


that  in  such  cases  it  is  impossible  to  prevent  the  rule  of  law  CoalMinm 
being  applied,  that  is,  you  go  upon  other  people's  property  at 
your  risk.  Trespass  is  well  known  to  the  law,  and  it  is  well 
known  that  damages  follow  trespass.  In  this  particular  case 
the  respondent  Company  was  the  owner  in  fee  simple  in  pos- 
session. It  was  suggested  that  the  property  in  the  land  and 
in  the  coal  was  really  in  a  settler  entitled  to  a  Crown  grant 
under  the  Vancouver  Island  Settlers'  Rights  Act,  1904  (B.C. 
State.  1903-04,  Cap,  54),  but  no  sufficient  evidence  was  adduced, 
and  it  is  admitted  that  no  Crown  grant  has  issued  in  pursuance 
of  that  Act,  and  in  the  case  of  McGregor  v.  Esquimali  arid 
Nanaimo  Railway,  which  went  to  the  Privy  Council  [(1907), 
A.C.  462],  as  I  interpret  it,  it  is  plain  that  until  the  Crc 
grant  issuea'from  the  Provincial  authority  to  the  settler,  the" 
title  ia  in  the  Esquimalt  and  Nanaimo  Railway  Company, 
therefore  in  this  particular  case  the  title  remains  in  the  Esqui- 
malt and  Nanaimo  Railway  Company. 

I  cannot  see  that  there  is  evidence  upon  which  we  wonld  be 
entitled  to  vary  the  judgment  arrived  at  by  the  learned  trial 
judge.  A  trespass  is  admitted;  that  it  was  wilful  is  denied. 
As  to  this,  the  finding  of  the  trial  judge  is  that  it  was  wilful. 
No  case  for  a  reversal  of  this  finding  has  been  made  out,  at  the 
same  time  I  want  to  make  it  clear  that  I  would  not  like  to 
say  that  this  case  is  one  where  there  was  any  moral  turpitude, 
or  an  attempt  to  abstract  the  coal  without  intention  to  account 
for  it. 

I  would  like  to  add  that  this  question  of  trespass  and  the 
principle  of  assessment  of  damages  therefor  has  recently  been 
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dealt  with  by  this  Court,  and  I  would  refer  to  my  judgment 
in  the  caae  of  Isiit  v.  Grand  Trunk  Pacific  Ry.  Co.  [ante  p.  90] 
and  my  reasons  for  judgment  in  that  case,  are  as  applied  to 
■  the  facta  of  the  present  case,  equally  applicable. 

Appeal  dismissed. 

Solicitor  for  appellant:    W.  J.  Taylor. 

Solicitors  for  respondents :   Barnard,  Robertson,  Heisterwtn 
&  Tail. 


Coal  Mikes 


BOUGH  AND  BOUGH  v.  RATH. 


Praeiice  —  Appeal  —  foiiure  to  enfcr  tn  ( 
Special 


t  (o  set  doicn — 


—  On  giving  notice  of  appea.1,  kd  a.pp'>ail  book  was  left  with  respoDdenta' 
solicitor  for  approval  when  appellant  was  adviBed  the  book  would  be 
approved  upon  securitj  for  costs  being  put  up.  Nothing  further  was 
done  for  four  weeks,  when  appellant  on  the  fourth  day  prior  to  tba 
lart  day  (or  aetting  the  case  down,  called  for  the  appeal  IkkJi.  The 
book  had  been  mislaid  in  respondents'  ofGce  but  appellant  was  reminded 
that  security  for  costs  had  not  been  put  up.  Appellant  then  perfected 
the  security  and  submitted  another  copy  of  the  appeal  book  which  was 
approved  and  returned  lo  the  appellant  who,  on  the  following  day  (the 
day  prior  to  the  last  day  lor  entry),  applied  to  the  registrar  at  Van- 
couver (or  entry  of  the  appeal,  but  was  advised  the  books  had  to  bf 
appioved  by  the  registrar  at  Nanainio.  Tlicy  were  immediately  sent 
to  Nanaimo  for  approval  but  arrived  back  in  Vancouver  three  days 
late.  Application  was  then  made  to  set  the  case  down  for  hearing. 
Htld  (SlAcnoNALD,  C.J.A.  dissenting),  that  as  the  imrties  were  at  arm's 
length,  the  failure  of  the  appellant  to  send  the  books  to  Nanainio  in 
time  for  their  return  and  entry  was  no  excuse  for  failure  to  comply 
with  the  statute  and  the  application  should  be  refused. 


JUOTION  to  tlie  Court  of  Appeal  for  liberty  to  file  appeal 
books  and  for  an  order  setting  down  the  appeal  for  hearing. 
statement  ^"''•^^  "^  appeal  had  been  given  for  the  November  sittings  of 
the  Court,  the  appeal  to  be  set  down  and  the  appeal  books  filed 
on  or  before  the  Ist  of  November.  An  appeal  book  was  left 
with  respondents'  solicitor  for  approval  on  the  30th  of  Septem- 
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until  security  for  coate  of  the  appeal  was  paid  in.  Nothing 
further  was  done  by  the  appellant  until  the  28th  of  Octol)er,  **'^ 
when  he  applied  for  the  return  of  the  book,  duly  approved.  Nov.  8. 
He  was  then  advised  that  upon  being  served  with  notice  of  booch 
payment  in  of  security  for  costs  the  appeal   book  would  be  *- 

approved.  In  the  meantime  the  appeal  book  submitted  was 
mislaid  but  on  service  of  notice  of  payment  in  of  security 
another  book  was  submitted  and  duly  approved  by  the  respond- 
ents' solicitor  on  the  30th  of  October,  On  the  following  day 
the  appeal  books  were  delivered  to  the  registrar  at  Vancouver,  »*•*•■'••'' 
who  directed  that  they  should  first  be  approved  by  the  registrar 
at  Kanaimo,  and  on  the  same  day  the  books  were  sent  to 
Xanaimo,  where  they  were  approved  by  the  registrar,  but  they 
did  not  arrive  back  in  Vancouver  until  the  4th  of  November. 
Application  was  made  on  the  same  day  for  leave  to  lile  the 
appeal  books  and  set  the  case  down  for  hearing  at  the  November 
sittings. 

J.  A.  Bussell,  for  the  motion,  submitted  that  the  delay  was 
due  first  to  the  respondents'  solicitor  taking  an  unreasonably 
long  time  in  approving  of  the  appeal  book,  they  having  mislaid 
the  first  book  submitted  to  them,  and  added  to  this  was  the 
delay  occasioned  by  the  unexpected  necessity  of  having  to  send 
the  book  to  Nanaimo  for  approval  by  the  registrar  there.  Ai^menl 

Catsidy,  K.C.,  contra:  The  respondents'  solicitor  would  not 
approve  of  the  appeal  book  until  security  for  costs  was  given, 
and  the  delay  is  entirely  due  to  their  not  putting  up  the  required 
security,  [He  referred  to  B.C.  Independent  Undertakers,  Lid. 
V.  Maritime  Motor  Car  Co.  (1917),  24  B.C.  300,] 

Macdonald,  C. J.A.  :  The  difficulty  I  see  in  this  case,  and 
perhaps  the  only  difficulty  as  against  the  respondents,  and  iil 
your  favour  Mr.  Russell  is,  that  while  you  were  in  default  in 
not  bringing  the  matter  on  earlier,  there  was  no  stay  of  the 
appeal  pending  the  giving  of  security.  You  were  entitled,  if  ,ti(-^„„ 
the  other  party  refused  to  settle  the  appeal  book,  at  the  time  oj.a. 
you  requested  them  to  do  so,  to  take  out  an  appointment  before 
the  r^strar  and  have  it  settled,  irrespective  of  whether  security 
was  then  given  or  not.      The  delay  in  giving  security  is  not  a 
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»UBT  or    gtgy  of  proceedings,  and  therefore  it  was  open  to  j'on  to  take 

out  the  appointment.      The  other  side  is  not  bound  to  assent. 

1918  You  had  the  power  in  your  own  hands  to  force  the  matter  alonjr. 
Nov.  8.  You  did  not  give  security  until  the  Slat,  but  then  again,  stridlj 
speaking,  they  were  not  bound  to  settle  the  appeal  book;  tbev 
might  wait  until  yon  took  out  your  appointment  to  have  the 
appeal  book  settled  by  the  registrar.  When  yon  did  finally 
send  the  appeal  book  to  the  registrar  at  Nanaimo,  it  appears 
that  there  was  some  delay  there  which  in  the  ordinary  course  of 
events  was  not  anticipated  by  you,  and  that  is  the  only  thing 
which  you  can  make  out  in  yoiir  favour,  in  asking  for  an  exten- 
sion of  time.  That  was  the  registry  in  which  the  action  was 
commenced,  but  owing  to  the  fact  that  the  papers  had  lieen 
sent  away  the  registrar  at  Nanaimo  thought  that  he  could  not 
settle  the  book,  and  a  delay  which  you  did  not  anticipate 
occurred,  but  that  is  one  of  the  penalties  of  leaving  the  matter 
until  almost  the  last  moment. 

In  this  case  if  it  had  not  been  for  the  difficulty  in  the 
Nanaimo  registry,  in  niy  opinion  we  should  follow  the  rule, 
but  under  these  circumstances  I  would  extend  the  time. 

Martin,  J.A.  :  In  my  opinion  this  case  is  governed  by  the 
authority  cited  by  Mr.  Cassidy.  The  principle  there  ia  pe^ 
fectly  plain.  As  to  the  failure  of  the  solicitor  to  send  the  appeal 
book  to  the  registrar  in  Nanaimo  in  time  when  the  parties  had 
been  at  arm's  length  all  through,  is  no  excuse  for  failure  to 
follow  the  statute  in  this  respect. 

GalliUeh,  J.A. :  I  think,  strictly  speaking,  we  oi^t  to 
follow  the  rule  as  it  has  bten  laid  down.  I  might  say  that  I 
do  not  like  to  prevent  appeals  being  set  down,  but  I  think  that 
following  the  decision  of  this  Court  referred  to  by  Mr.  Cassidy, 
we  ought  to  adhere  to  the  rule  we  have  laid  down. 

McPuiLLipa,  J.A. :  I  am  of  the  opinion  that  the  motion 
must  be  refused.  I  think,  in  these  matters  where  there  is  lack 
of  expedition  and  where  there  has  been  no  lulling  into  a  sense 
of  security  by  the  opposite  side,  that  the  statutory  requironent 
should  be  strictly  adhered  to. 

Motion  refused,  Macdonald,  C. J. A.  dissenting. 
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BUSOOMBE    SECURITIES    COMPAXY,    LIMITED    v 

HORI  WIXDEBAKK  AND  QUATSINO  TRAD- 

lUG  COMPANY,  LIMITED. 

Practice — Foreelomre  action — Xo  proceeding  for  one  year — ippHaatloa  I 
conaolidate  acliont — "Proceeding" — Rule  97S. 

On    an   application   to   consolidate  two  actions   where   it  appears   tlint   no 
proc««ding  has  been  taken  in  the  first  action  lor  one  rear,  the  notice  _ 
required  unJer  marginal  rule  973  must  be  given. 

A  PPLICATION  to  consolidate  two  actions.      In  the  first  the  "^ 

plaintiff  obtained  the  usual  order  ntsi  in  1916  for  foreclosure 

in  respect  of  a  mortgage  securing  a  certain  advance.      In  1918 

he    commenced   another   action   to  foreclose   another   mortgage   statement 

securing  the  same  advance  and  included  in  it  the  subject-matter 

of  the  first  action.      Heard  by  Morrison,  J.  at  Chambers  in 

Vancouver  on  the  14th  of  November,  1918. 

Armour,  for  the  application. 

Rloomfield,  contra,  raised  the  preliminary  objection  that  no 
notice  bad  been  given  by  the  plaintiff  under  Order  LXIY., 
r.  13,  before  taking  any  further  step  in  the  first  action. 

^UtoBRisoN,  J. :  These  two  actions  are  independent  proceed- 
ings, and  even  if  they  were  consolidated  that  would  not  alter 
their  independent  character:  Bake  v.  French  (1907),  76  L..T., 
Ch.  299.  The  application  to  consolidate  the  first  action  with  Judgmmt 
the  second  is  a  step  in  the  proceedings,  previous  notice  of  which 
must  be  given  pursuant  to  Order  LXIV.,  r.  13:  Blake  v.  Sum- 
mershy  (1889),  W.N.  39. 

Application  dismissed. 
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ALEXANDER  ET  AL.  v.  LETVINOFF  ET  AL 


1918         Oontraal  —  Written 
Nov.  20. 


Action  for  r^paytMnt  of  moiteg 
required  that  oontract  irae  oarried  out — Evidenoe  fm 
or  ooMradiot — AdmitnbiUI}/. 


—  Omt   « 
defence  li 


I 


AlXXA.!>DEIl 

o.  Id  ad  action  for  repayment  of  money  due  on  *  written  eontrMi,  tbe  fact 

Letvinoff  that  it  is  necessary  lor  the  pUintiff  to  ihew  by  oral  evidence  th«t  tie 

contract  had  been  carried  out,  does  not  entitle  the  defendant  to  tubmit 
evidence  to  vary  or  oontradicrt  the  contract. 

Appeal  tj  plaiutifie  from  the  decision  of  Mokbison,  J.  of 
the  23rd  of  April,  1918,  dismiasing  the  plaintiffs'  action  M 
trustees  of  the  estate  of  SolomoD  Weaver,  deceased,  to  recover 
$5,000  on  a  written  agreement  signed  by  the  defendants  and 
worded  as  follows: 

"In  coneideration  of  your  advancing  us  the  sum  of  ^,000  ve  her«bT 
jointly  and  severally  covenant,  promise  and  agree  to  repay  to  you  the  uid 
sum  of  (6,000  within  two  years  from  the  dat«  hereof  with  interest  on  tb* 
same  or  on  so  much  thereof  as  toay  from  time  to  time  remain  due  as  "^H 
after  as  before  maturity  at  the  rate  of  6%  per  annum. 

"It  is  understood  and  agreed  that  the  sum  of  (5,000  may  be  repaid  from 
time  to  time  and  at  any  time  within  the  said  period  of  two  years  in  sunii 
of  not  leas  than  (60  and  the  interest  on  the  sums  so  repaid  shall  ctasf  u 
from  the  date  of  the  payment  of  the  respective  inetaimMits." 

The  question  involved  arose  while  the  Sons  of  Israel  in  Van- 
couver were  in  the  course  of  making  financial  arrangements  for 
the  building  of  a  synagogue.  On  the  day  following  the  signing 
of  the  agreement  Weaver  made  a  cheque  for  $5,000,  payable  to 
the  defendants,  who  indorsed  and  cashed  the  cheque.  The  main 
defence  was  that  Weaver  had  agreed  to  give  $5,000  to  the  Sons 
of  Israel  if  an  additional  $5,000  was  raised  by  the  rest  of  liie 
congregation,  and  it  was  submitted  that  evidence  should  be 
allowed  in  on  the  trial  that  he  had  so  promised.  The  evidence 
shewed  that  the  $5,000  advanced  by  Weaver  was  used  in  paying 
off  debts  of  the  Sons  of  Israel. 

The  appeal  was  argued  at  Vancouver  on  the  20th  of 
November,  1918,  before  Macdoxald,  CJ.A.,  Maetin,  Galli- 
iiEE,  McPiiiLLiPs  and  Ebkhts,  JJ.A. 
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S.  S.  Taylor,  K.C.,  for  appellants:    The  action  is  on  a  con-  «>cw  of 

tract.      The  document  in  which  they  agree  to  repay  the  $5,000       

is  in  clear  terms  and  there  is  no  ground  for  allowing  in  evidence       ^^^^ 

to  vary  this  document:  see  Taylor  on  Evidence,  10th  Ed.,  pars.  Nov.  2 


Argument 


1132-5,  1158  and  1194.     They  say,  first,  that  it  was  a  donation  almandbb 
and,  secondly,  that  the  whole  congregation  was  to  sign  the  agree-         v. 
ment.      It  was  an  executed  contract     They  took  the  money  and 
agreed  to  repay.      They  are  estopped  from  raising  any  further 
defence. 

Cassidy,  K.C.,  for  respondent;  There  is  a  difference  in  say- 
ing "in  consideration  of  your  advancing"  from  "in  consideration 
of  your  having  advanced."  In  the  case  in  question  something 
else  has  to  he  proved  and  my  contention  is  that  when  something 
else  has  to  be  proved  the  whole  case  is  open  to  review :  see  King 
V.  'Wilson  (1904),  11  B.C.  109.  He  does  not  say  in  the  state- 
ment of  claim  that  the  money  was  paid  on  the  following  day. 
When  he  relies  on  the  document  he  is  held  strictly  to  his. plead- 
ing: see  Edevain  v.  Cohen  (1889),  43  Ch.  D.  187  at  p.  190. 
The  question  here  is  whether  Weaver  promised  to  give  the 
church  $5,000,  and  the  evidence  was  taken  without  objection; 
see  SchwersensU  v.  Vineberg  (1891),  19  S.C.R.  243.  The 
fact  that  the  $5,000  was  used  to  pay  the  Sons  of  Israel's  debts 
ia  not  a  contradiction  of  the  agreement:  Barton  v.  Bank  of 
Neu-  South  Wales  (1890),  15  App.  Gas.  379;  Norton  on 
Deeds,  2nd  Ed.,  128;  Halsbury's  Laws  of  England,  Vol.  13, 
p.  365,  par.  775. 

Macdokald,  C.J.A.  :  I  think  the  appeal  must  be  allowed. 
The  plaintiffs  are  the  trustees  of  the  estate  of  the  late  Solomon 
Weaver  and  bring  this  action  upon  a  written  contract,  which  is 
very  clear  in  its  terms.  It  reads:  [already  set  out  in  state- 
ment]. 

That  seems  to  me  to  be  an  unambiguous  contract.  It  is  a  ''*^'^'^'*"'' 
contract  between  these  very  defendants  and  Mr.  Weaver,  and 
it  does  not  make  any  difference  what  the  money  was  used  for, 
whether  for  the  benefit  of  the  makers  of  the  contract  or  some 
nominee  of  theirs.  It  is  not  necessary  to  assume,  but  I  will 
assume  that  Mr.  Cassidy  has  some  ground  for  saying  that  it 
was  intended  for  the  benefit  of  the  church ;  to  he  used  in  paying 
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off  debts  of  the  church.  That  does  not  appear  on  the  face  of 
the  document.  But  even  if  it  did.  if  Ihey  had  agreed  that  if 
ifr.  Weaver  would  pay  $5,000  they  would  hand  it  over  to  the 
church,  and  yet  had  signed  the  contract  as  they  did  here,  ihat 
t}iey  would  repay  llr.  Weaver,  they  would  he  bound  to  repay  il. 
The  mere  fact  that  they  did  not  get  the  money  for  their  own 
personal  use  would  make  no  difference  in  their  contract  with 
Mr-  Weaver.  The  case  appears  to  be  a  very  simple  one.  ilr. 
Cassidy's  position  is  based  very  largely  on  the  words:  "On 
your  advancing  us."  It  must  be  admitted  that  if  the  language 
was  "Your  agreeing  to  advance,"  it  would  have  been  the 
ordinary  case  of  agreement  to  repay,  upon  the  money  being 
advanced.  Those  words,  "on  your  advancing  us,"  really 
mean  "your  agreeing  to  advance,"  and  according  to  ray  inter- 
pretation, the  plaintiffs  would  have  to  prove,  as  in  the  ordinary 
case,  that  the  agreement  had  been  carried  out,  by  advancing  the 
money;  nothing  else  would  be  required  to  be  proved  in  a  case 
of  that  kind,  ao  how  it  can  be  contended  that  parol  evidence 
cap  be  given  that  it  is  a  gift  to  the  church  or  that  it  was  intended 
that  alt  the  members  of  the  congregation  should  sign,  I  cannot 
see.  As  1  view  the  case,  the  learned  judge  ought  not  to  have 
admitted  evidence  to  vary  or  contradict  the  written  contract, 
and  ought  to  have  given  judgment  for  the  plaintiffs. 


L\Am 


Martin,  J. A.:  This  is  a  contract  under  seal  relating  to  the 
advance  and  repayment  of  money.  If  it  is  to  be  conceded 
that,  as  respondents'  counsel  submits,  that  it  does  not  relate  to 
an  advance  which  has  been  made  but  to  an  advance  which  is 
contemplated  to  be  made,  it  is  true  then  that  the  statement  of 
claim  should  have  alleged  payment  thereunder,  and  it  is  true. 
ae  counsel  contends,  that  there  is  no  suggestion  of  that  all^- 
tion  by  them,  in  the  statement  of  claim.  Nevertheless,  there  is 
this  to  be  found,  that  the  fact  of  payment  under  that  agreement 
appears  repeatedly  throughout  the  evidence  without  objection, 
brought  out  by  defendants'  counsel  and  on  Letvinoff's  examina- 
tion by  plaintiffs'  counsel,  and  it  is  also  admitted  in  the  state- 
ment of  defence.  However,  apart  from  that  admission,  which 
in  itself  would  be  snllicient  (and  I  think  that  covers  this  case), 
we  have  the  course  of  the  trial,  which  is  of  such  a  nature  that 
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of  this  Court  in  Scott  v.  Fernle  (1904),  11  B.C.  91.     Looking 

at  this  case  from  the  most   favourable  point  of  view  of  the  **'^ 

respondents,  which  contemplates  a  future  advance  of  money,  it  Nov,  BO. 

is  contended  that  because  a  contract  under  eeal  which  has  been  auxanbeb 

entered  into  contemplates  a  future  advance  of  money,  therefore  " 

L       i_  1                    ■                   1                     11                -,       •  ■,  LrrvraoFF 
tne  Tboie  contract  is  open  and  you  can  adouce  parol  evidence 

to  vary  or  contradict  the  original  document.     That  position,  of 

course,  cannot  be  supported  by  any  authority,  and  therefore  this 

case  is  brought  within  the  rule.      I  see  no  ground  at  all  upon     niaxiK, 

which  the  objection  of  plaintiffs'  counsel  was  tak&n.     There  is 

only  one  course  for  this  Court  to  adopt,  and  that  is  to  maintain 

the  rule.      I  refer  particularly  to  pages  36,  37  and  38  of  the 

appeal   book,   shewing   that  this   money   was   paid    under   this 

memorandiun. 

Gallihee,  J.A.:   I  would  allow  the  appeal.  o*u«w, 

McPhillips,  J.A.  :  I  ^m  of  opinion  that  the  appeal  should 
be  allowed.  It  seems  to  me  this  case  can  be  put  in  a  very  small 
compass,  with  all  deference  to  the  very  strenuous  argument  of 
the  learned  counsel  for  the  respondents. 

This  contract  was  a  contract  made  between  people — speaking 
from  the  point  of  view  of  their  nationality — who  have  shewn 
themselves  to  be  generally  efHcient  people,  and  I  see  on  the  face 
of  this  transaction  efficiency  demonstrated.  You  cannot  go 
upon  the  terminology  of  a  contract  to  determine  what  is  meant 
by  it  in  every  case.  Very  often  it  is  set  in  language  which  is  ucpbu.lips, 
not  concrete,  still  it  says,  "In  consideration  of  your  advancing  '■*■ 
us."  Now,  let  us  read  into  this  document  the  cheque  paying 
the  $5,000,  to  the  very  parties  who  signed  this  document  and 
addressed  it  to  Mr.  Weaver,  and  Mr.  Weaver  makes  the  same 
parties  the  payee  of  the  cheque,  it  is  evidence  that  this  pay- 
ment is  referrable  to  this  contract  The  onus  probandi  was  on 
the  respondents  in  this  appeal  to  shew  that  there  was  no  pay- 
ment, that  the  consideration  was  not  paid.  In  the  first  place, 
being  under  seal,  consideration  is  assumed.  Now,  has  that 
burden  been  discharged  ?  I  do  not  care  to  enter  into  the  details 
or  to  differentiate  the  evidence  at  all.      If  I  were  called  upon 
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•'^^I"  to  give  a  considered  opinion  I  would  bold  that  tie  onus  was 

qot  properly  discharged.      The  statute  covers  this  case:   section 

^"8  11  of  the  Evidence  Act. 
Nov.  20. 


The  judgment  which  has  been  obtained  is  a  judgment  of.  a 


LnriNorr 


Alexander  Opposite  party,  and  is  without  the  corroboration  called  for  by 
the  statute,  that  it  was  a  donation  or  a  gift.  I  think  it  would 
be  a  very  dangerous  precedent  to  establish,  and  I  think  we 
would  be  establishing  a  precedent  if,  having  a  document  in  these 
terms,  evidence  such  as  adduced  here  to  displace  the  contract 
'•  should  be  held  to  have  been  properly  receivable  and  capable  of 
being  cited  to  support  a  judgment  of  the  Court  In  my 
opinion  the  appeal  should  be  allowed  and  judgment  be  entered 
for  the  plaintiffs. 

Ebebts,  J.A.  :  I  have  nothing  to  add  to  the  remarks  of  my 
brothers.  I  would  allow  the  appeal.  It  is  su^^sted  that  this 
money  was  to  go  to  the  church.  If  as  business  men  (and  I 
imagine  that  the  men  '(vho  signed  this  document  are  business 
men),  these  men  wanted  to  protect  themselves,  all  they  had  to 
do  was  to  give  a  receipt,  "Received  from  Solomon  Weaver  the 
sum  of  $5,000  to  be  paid  to  the  church."  They  conld  have  then 
been  given  a  cheque  and  passed  it  over,  but  aa  business  men  they 
sign  an  absolute  agreement.  Mr.  Gaasidy  has  attempted  to  say 
that  there  ia  no  evidence  that  the  money  was  paid,  yet  the  plead- 
ings shew  it,  and  the  evidence  goes  to  shew  that  the  money  was 
paid  to  the  particular  men  on  a  particular  day.  I  think  the 
judgment  should  be  set  aside  and  the  appeal  allowed. 

Appeal  aUowed. 

Solicitors  for  appellants:   McLellan  &  White. 
Solicitor  for  respondents:  A.  H.  Fleishman. 


XXVI.]      BRITISH  COLUMBIA  REPORTS. 


/if  JiS  J.  HENDERSOIf,  Deceased.  (IISK 

Probate — Wilt — Exeoutor,  an  unlicented  oompaag — Appluxition  to  appoint         jgjg 
manager  adminittrator^-R.B.B.C.  1911,  Cap.  i.  See.  IS. 


Where  a  company  in  Manitoba,  not  licensed  to  do  buiioess  in  Britiah      j^  „  j 
Columbia,  is  appointed  executor  of  an  eaUt«  under  the  will  of  a  hendebso?! 
deceased  person  an  application  to  appoint  the  manager  of  said  com-    I^sceased 
pany  administrator  of  the  estate  in  British  Columbia  will  be  refused. 


Application  under  section  12  of  the  AdmmiatratioD  Act 
to  appoint  the  manager  of  the  Canadian  Guarantee  Trust  Com- 
pany, doing  l>U8ineB8  in  Manitoba,  to  administer  deceased's 
estate  in  British  Columbia  under  a  power  of  attorney  from 
said  company,  the  executor  under  the  will  of  the  deceased.  The 
deceased  died  in  Manitoba  appointing  the  Canadian  Guarantee 
Trust  Company  sole  executor  of  his  estate.  Heard  by  Mobeibon, 
J.  at  Chambers  in  Vancouver  on  the  25th  of  November,  1918. 

C.  F.  Campbell,  for  the  application :  This  is  an  application 
to  have  the  manager  of  the  company  appointed  to  administer 
deceased's  estate  in  British  Columbia,  as  the  company  itself  has 
not  power  to  act  in  British  Columbia. 

McTaggart,  for  official  administrator:  Under  section  41  of 
the  Administration  Act,  it  is  obligatory  upon  the  official  "P*™™ 
administrator  in  such  a  ease  to  apply  for  letters  of  administra- 
tion. An  unlicensed  extra-provincial  company  is  precluded  by 
onr  statutes  from  doing  business  in  British  Columbia,  and  the 
appointment  of  the  manager  under  a  power  of  attorney  would 
amount  to  an  evasion  of  the  Trust  Companies  Act 

MoBBiBoiT,   J.:   It  is  questionable  practice   to  permit   an 
unlicensed  extra-provincial  company  to  carry  on  its  business   j„j^„* 
here  directly  or  indirectly.       The  circumstances  of'  this  case 
justify  the  appointment  of  the  official  administrator. 

Application  refused. 
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1918 
Nov.  27. 

In  BE 
douikiok 
Tbobt  Co., 

Mac- 

PHEB0On 


IN  HE  DOMIXIO^^   TRUST  COMPANY,   LIMITED, 
BOYCE  ANT)  MacPHEKSON.       (No.   2.) 

i«l«8 — (7oun«el  appearing  not   on  rrcord — 


ITpon  an  interested  party  appearing  when  not  a  party  to  the  appeal,  lie 
must  apply  for  and  obtain  a  italiu  on  the  record  in  order  to  Tecorer 
costs  if  successful   (McPhillipb,  J.A.  dissenting). 


iilOTION  to  the  Court  of  Appeal  to  vary  the  mioutee  of  the 
judgment  of  the  Court  of  Appeal  of  the  5th  of  November, 
1018,  on  appeal  from  the  order  of  Mubpht,  J.  of  the  12th  of 
February,  1918,  directing  the  winding-up  of  The  Dominion 
Trust  Company,  Limited  (old  company).  The  petition  for 
winding-up  was  made  by  one  Tully  Boyce,  a  shareholder,  and 
notice  of  hearing  was  served  on  the  Company  and  certain 
directors,  the  motion  being  heard  hy  Mdkpht,  J.  on  the  Sth 
of  February,  1918.  One,  Robert  MacPherson,  a  member  and 
SUtement  shareholder  of  the  Dominion  Trust  Company,  Limited,  who 
appeared  and  opposed  the  granting  of  the  order,  appealed  to 
the  Court  of  Appeal  on  the  27th  of  March,  1918,  notice  of 
appeal  being  served  on  the  petitioner  and  his  solicitor  only.  On 
the  bearing  of  the  appeal  on  the  7th  of  June,  1918,  Mr.  Charles 
Wilson,  K.C.,  appeared  on  behalf  of  the  liquidator  of  the  old 
company  and  one  Oxiey,  a  creditor;  and  Mr.  Ourd  appeared 
aa  representing  the  liquidator  of  the  new  company.  Both 
counsel  took  part  on  the  argument  but  neither  made  formal 
application  to  be  placed  on  the  record.  The  appeal  (reported 
ante,  p.  302)  was  dismissed  with  coats  on  the  5th  of  November, 
1918,  The  registrar  refused  to  allow  the  costs  of  counsel  for 
the  liquidators,  aa  they  did  not  appear  on  the  record. 

The  motion  was  heard  at  Vancouver  on  the  27th  of  November, 
1918,  by  Macdonald,  C.J.A,,  Mabtin,  Gallihbk,  MoPhillips 
and  Fberts,  JJ.A. 

Qurd,  for  the  motion :   The  liquidators  of  both  companies  are 
"^  '^"     parties  interested  and  counsel  appeared  and  were  heard. 


XXVI.]      BRITISH  COLUMBIA  REPORTS.  331 

/.  A.  Maclnnes,  contra:    They  were  not  on  the  record  and    "^^^^ 

have  no  status  to  make  this  motion:   see  Ee  Smith  (1902),  9      

B.C.  329.  i»'8 

Nov.  27. 
Macdonald,  C.J. a.:    I  think  the  application  must  he  die- 
missed.     The  situation  is  this:   Boyce  waa  the  petitioner,  and  douimon 
ilacPherson  was  respondent     When  the  matter  came  into  this  X""?^  ^'' 

.  .'  BOTCE  AND 

Court,  they  were  the  only  parties  to  the  appeal.  When  the  Mac- 
appeal  came  on  for  hearing  Mr.  Maclnnes  appeared  for  appel- 
lant. Mr.  Wilson  appeared  and  said  he  would  like  to  be  heard 
on  behalf  of  the  liquidator  of  the  old  company,  and  also  on 
behalf  of  Oxiey,  one  of  the  creditors,  and  we  decided  that  ao 
far  as  the  creditor  was  concerned,  counsel  would  not  be  heard. 
Mr.  Gurd  appeared  and  said  be  represented  the  liquidator  of 
the  new  company.  Now,  if  both  these  gentlemen  had  asked  macdoivald. 
to  be  given  a  status  on  the  record,  and  then  we  had  decided,  as  *'''■*■ 
we  did,  to  dismiss  the  appeal,  the  costs  would  follow  the  event, 
and  they  would  be  entitled  to  costs,  but  the  present  position  has 
arisen  through  their  failure  to  actually  get  themselves  clearly 
on  the  record.  While  there  may  be  some  hardship  in  their  not 
getting  costs,  I  think  it  would  he  laying  down  a  very  bad  prac- 
tice to  hold  a  post  mortem,  as  it  were,  months  after  the  matter 
had  come  before  the  Court.  Therefore  I  think  the  application 
should  be  dismissed. 

Mabtin,  J. A. :  This  matter  should  he  dealt  with  strictly,  in 
order  to  disentangle  it  from  the  situation  into  which  it  has  got, 
owing  to  the  omission  of  counsel  who  appeared  on  behalf  of  the 
new  and  old  companies  to  make  the  application  which  should 
have  been  made,  in  order  to  put  themselves  firmly  on  the  basis  j.a. 
of  becoming  parties  to  the  appeal,  strictly  speaking.  It  does 
seem  unfortunate  that,  having  had  the  benefit  of  the  argument 
of  Mr.  Wilson  whose  arguments  are  always  able,  and  also  of 
Mr.  Gurd,  they  should  not  obtain  the  fruits  thereof,  and  I 
can  only  hope  that  on  future  occasions,  when  victorious,  they 
will  have  not  only  the  honour  but  the  reward. 

Gaixiubb,  J.a.  :    In  the  absence  of  any  authority,  I  would 

1.  .  1  ■  .111  I.      1  ^1    .     ..     OALLIHEB, 

dismiss  the  motion,   agreemg  with  the  remarks  of  the  t'hief        j.a. 
Justice  and  my  brother  Martin. 
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T^Ai*^        McPhillips,  J.A.  :   With  great  respect  and  deference  to  the 

—        contrarj-  opinion  expreflsed  by  my  learned  brothers,   I  do  not 

'""*       Jook  for  any  authority.      It  is  traditional  in  the  Courts  that 

Not.  27.     counsel  appearing  for  parties  affected  by  the  judgment  imder 

Inn       appeal  or  liable  to  lie  affected  by  the  judgment  of  the  Court 

^*"'*J^   of  Appeal,  being  heard  in  support  or  in  opposition  to  the  jiidg- 

BoTo  Ann   meut  under  review,  are  deemed  to  be  representing  their  clients 

PMMoi*    "^  part'fs  to  the  appeal.      If  objection  is  to  be  raised  to  their 

being  heard,  that  objection  mual,  be  made  at  the  time  of  claimed 

audience;    if  not,  counsel  should  not  be  admitted  to  lat^r  raise 

any  such  objection.      In  the  result,  it  means  they  have  been 

allowed  to  intervene  aa  appellants  or  respondents,  as  the  case 

may  be,  with  the  right  to  or  liability  for  oasts  in  accordance 

with  the  event  of  the  appeal.      No  objection  ia  later  tenable 

when  the  right  to  or  responsibility  for  costs  arises.      It  would 

be  interesting  to  consider  what  position  the  learned  coimsel  for 

the   appellant,   who  now   objects,   wonld   have   taken   had  the 

appeal  been   successful   and   he  had,   as  he   would   have  been 

entitled  to,  insisted  upon  the  right  to  recover  costa  from  the 

[lartieB  so  represented  by  counsel  npon  this  appeal. 

Ebertb,  J.A. :   I  would  diaraiBs  the  motion. 

Motion  disviissed,  McPhtlUps,  J.A.  dissenliiig. 


IIARIACHER  V.  GRAY. 

Fit  LJDunDerflj 

,p,o         Praetier — War  Relief  Act — Application  fo  proceed — AppK«ati(m  to  twllwt 

renff  inolMdad—B.V.  BtaU.  1916,  Cap.  7i;    lan,  Oap.  H;   191&.  Oaf- 
Dec-3.               87,  See.  5(^). 

ilABtACHsa  Qj,   ,|,g   plaintiff  upplTine   for   leave  to   proceed  under   subBOetion    (*]   of 
Gbat  section  B  of  the  War  Relief  Act  Ainendnent  Act,  1618,  the  Tt^rtrat 

referred  the  application  to  tlie  judge  in  ChsmberB  when  the  pluatiff 
included  in  his  Bummons  an  appHoation  thnt  he  be  at  libertj'  to  oolleci 
the  rents  of  the  piemiseH  in  question  in  the  action- 
field,   that  the  application   b.i   framed  should  t>c   dieinissed  and  that  llit 
application  for  rents  shontd  be  the  subject  of  u  aubstantive  application. 


u 
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ApPLICATIOJJ  by  the  plaintiff  under  aubeection   (4)   of^'^^^^'' 

section  5  of  the  War  Relief  Act  Amendment  Act,  1918,  which      

was  referred  by  the  registrar  to  a  judge  in  Chambers.     Heard 

by  MoBBisoN,  J.  at  Chambers  in  Vancouver  on  the  3rd  of  '  ' 


December,  1918.      The  summons  was  as  follows:  Mabiaoheb 

"Take  notice  that  a  motion  will  hi  made  on  behalf  ot  the  plaintiff  before  f- 

the  preiiding  judge  in  Chambera  at  the  Court  House,  Vancouver,  B.C.,  on 
Monday  the  18th  day  of  November,  191B,  at  10.30  o'clock  in  the  forenoon 
or  so  soon  thereafter  as  the  motion  can  be  heard  by  way  of  appeal  from 
the  r^strar. 

"For  an  order  under  the  War  Belief  Act  Amendment  Act,  1017,  and 
amendijig  Act  that  tlie  reetriotione,  prohibitions  and  conditions  of  the  War 
Relief  Act  Amendment  Act,  1917  and  amending  Act,  be  dispensed  with 
■ad  that  the  plaintiff  be  at  liberty  to  carry  on  and  proceed  with  this  action 
as  if  the  said  War  Relief  Act  Amendment  Act,  1917  and  amending  Act 
hsd  not  been  passed. 

"And  for  an  order  under  the  War  Belief  Act,  1016,  and  the  War  Relief 
Act  Amendment  Act,  1017  and  the  War  Relief  Act  Amendment  Act,  1018, 
that  the  plaintiff  or  his  agent  be  at  liberty  to  collect  and  receive  the  rents 
or   rentable   value   ot   the    premises    forming   the    subject-matter   of    this 

The  defendant  raised  preliminary  objections,  (1)  that 
plaintiff  should  state  in  his  summons  on  what  grounds  the 
registrar  refused  the  application ;  (2)  that  plaintiff  cannot  make 
a  double-barrelled  application.  He  can  only  ask  now  for 
leave  to  proceed  under  the  War  Relief  Act.  The  application 
for  possession  must  be  a  substantive  application;  and  (3)  that 
if  plaintiff  is  right  in  asking  for  both  leave  to  proceed  and 
poeeession  in  his  summons,  an  order  cannot  be  made  for  posses- 
sion as  the  plaintiff  in  order  to  invoke  section  9  of  the  War 
Relief  Act,  B.C.  Stats.  1916,  and  amendments,  must  apply  by 
way  of  petition  to  the  Court. 

Ruhinomtz,  for  the  application, 
B.  J.  Orant,  contra. 

MoBBisoN,  J. :    The  application  in  its  present  form  must  be 
dismissed.     The  request  for  leave  to  proceed  must  be  made  as  a 
separate  one,  and  not  by  way  of  a  double-barrelled  application   judgment 
as  is  done  here.      That  involves  the  dismissal  of  the  appeal,  the 
only  part  of  the  summons  to  which  regard  can  now  be  had. 

Application  dismissed. 
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A  cnse  rewrveii  for  llie  Cuurt  iif  Appeiil   must  coiitdin  nil  tlif  Hndingt  ol 
fnct  Tipon  "liich  (he  jinlge  Iwlmv  luised  Inn  decision. 

(jRIMIKAI.  APPEAL  hy  wav  of  case  «tatf-,l  from  ih^^v^y■. 
Vn.  J.,  the  ftcfiisfcl  having  tieen  c-onvicf«1  on  n  charge  uniler 
section  454  (r)  of  the  Criminal  Code.  The  facts  as  set  oiil 
in  ihc  ease  slaterl  were  tlial  Steers  aeteil  as  solicitor  for  tlie 
plainlifF  in  a  cprtain  action  in  the  Supreme  Court  8uil  as  atich 
solicitor  wrote  tlio  following  letter,  datea  the  3rd  of  .Tniie.  IBlS, 
to  Messrs,  Russell,  llanoox,  Wisiner  k  Anrlcrsou,  Vam'oiiTtT, 
defendant's  solicitors: 
"De»r  Sirs: 


Ihe  f'ourt  of  Ap|W€l  i" 

pnpers,  and  I  imin  to 

I  informed  this  ntomlng, 

just  this  t«  MJ.  S( 

ft  to  commit  King 


AIeekeh  vs.  KiNn  rt  m 
"In  this  niBltcr  Mr.  !rtflcIiinP8  uho  i»  going  I 
Victoria  hae  hanitcd  over  IIjv  ju[1)i;ment  and  olh 
Hay  this  nicttter  must  l>e  aettleil  todny.  King,  I  t 
startiHl  to  demonatrate  at  ti|i«nOTr'B  tmtuy  ami  1 
tliin  'lA  not  closed  this  nioniing.  1  shnll  not  only  mo 
liut  nhutl  lay  an  infomnktion  ngninsl  him  for  porjury  c 
.  on  hiH  alfidnvit.  I  have  fiot  him  with  the  goodH  on  ami  tf  I  sUrt  pro- 
ceedinge  1  won't  itop.  I  understand  you  are  having  «ome  difficulty  un- 
trulling  him  and  perhaps  it  vould  lie  better  it  1  took  him  in  hand.  I  <nll 
wait  until  this  afternoon  to  hear  from  you  ami  am  specially  delivering  ihil 
letti^r.  By  2  o'clock  this  afternoon  I  wilt  lay  the  fntormnlion  against  him 
for  perjury  in  the  police  court  and  issue  a  warrant  for  his  atrmi  and 
shall   procwd   uIbo   with   the   appllcalion   for   hia   altnchiiient   undtsr  civil 

The  following  questions  were  subniittod  bv  the  Irial  judge 
for  the  opinion  of  the  Court: 

"1.  Wnfi  I  riRht  In  holding  that  the  words  in  the  clwrgi-  'with  intent  W 
L'nin  the  benefits  of  existing  litigation'  arc  surplusage? 

"2.  Was  1  ri;;ht  in  holding  at,  I  did,  that  it  was  not  necessary  for  [M 
lu  find  that  the  accused  had  any  intiint  to  gain  HOniethJng  U>  which  h«  did 
not  reasonably  bplieve  his  client  was  entitled! 

"3.  Is  an  intent  to  gain  tlte  beneitt  of  existing  litigation  suoh  an  intent 
to  gain  as  is  referred  to  in  sutmections  (o)  and  (fcl  of  snrtion  454  of  th* 
t'rimiaal  Code! 
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"4.  Waa  I  Tight  in  lioldiug  th&t  it  wrs  not  neoessnry  that  the  intent 
referred  to  in  aubsections  (a)  and  (tl  must  be  ahewn  in  orUer  to  convict 
of  an  offence  under  subsection  (c)  of  Hection  454  of  the  Criminal  Coiie! 

"5.  Was  1  right  in  Imv  in  holding  that  the  letter  of  the  3rd  of  June, 
]918,  was  Bueh  a  document  an  comes  within  subsection   <r)  of  section  464? 

"6.     Was   1   right   in   holding   that   the   circuni stances   disclosed   b;   the  ~ 
evidence  brought  the  charges  within  subnection    (c)   of  section  464  of  the 
CriminBl  Code?" 

The  appeal  was  argtieil  at  Vancouver  on  the  3rd  ami  4th  of 
December,  1918,  before  Macdonai.u,  CJ.A.,  Martin,  Gai.i.i- 
iiER  and  McPhillips,  JJ.A. 

A.  H.  MacNeill,  K.C,  for  appellant:  Steers  wrote  the  letter 
to  the  solicitors  and  not  the  litigant  This  is  a  statutory  offence 
and  agency  cannot  come  info  the  transaction.  The  words 
''with  auch  intent  as  aforesaid"  must  be  repeated  at  the  begin- 
ning of  clause  (c)  of  the  section.  There  mnst  be  an  intent  to 
extort  or  gain.  On  the  question  of  mens  rea  see  The  Queen 
V.  ToUon  (1889),  23  Q.B.D.  168;  Sherras  v.  De  Rutzen 
(1895),  1  Q.B.  918;  Rex  v.  Young  (1917),  24  B.C.  482.  If 
the  solicitors  did  not  hand  over  the  letter  to  the  litigant  there 
was  no  crime:  see  Williamson  v.  Norris  (1899),  1  Q.B,  7. 
As  to  the  reasonable  belief  that  he  was  entitled  to  what  he 
claimed  see  ReginA  v.  Cogklan  (18fl5),  4  F.  &  F.  316  at  p.  321 ; 
Reffina  v.  Lyon  (1898),  29  Ont.  497;  Reg.  v.  Nicholson 
(1868),  7  S.C.R.,  C.L.  155.  The  section  says  "causes  a  person 
to  receive."  The  fact  of  the  solicitor  forwarding  the  letter  to 
the  client  does  not  make  Steers  liable  for  the  forwarding.  He 
must  be  the  "causa  causans":  see  Regina  v,  Pocock  (1851),  17 
Q.B.  34  at  p.  39 ;  Reg.  v.  Clerk  of  Assize  of  Oxford  Circuit 
(1897),  1  Q.B.  370  at  p.  374.  "Caused  to  be  delivered"  must 
mean  "caused  directly  to  be  delivered":  see  Mann  v.  State 
(1890),  26  N.E.  226. 

.Wood,  for  the  Crown:  The  learned  judge  below  included  in 
the  case  all  the  evidence.  Paragraph  6  of  the  case  stated  shews 
this,  as  he  states  the  circumstances  disclosed  in  the  evidence 
brings  the  charge  within  the  section  of  the  Coile  under  which 
the  charge  is  made. 


IDIB 
Dee.  4. 
Rex 

8TEEB8 


^ACDOSALD,  C.J..'\.:    I  think  rhe  appeal  must  be  allowed, 

.       ,  ,       .  '^^  IIACOORALD, 

ana  the  conviction  tjuashed.      It  is  not  necessary  to  put  iny       cj.*. 
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coPRT  OF    judgment  on  any  other  ground  than  this,  and  I  refrain  from 

deeidiBg  some  of  the  questions  which  have  be«n  debated  at  the 

1018        bar,   the  fifth  clause  of  the  stated  case  t-ontains  the  leameiJ 
Dec.i.      judge's  findings  of  fact;   he  simply  finds  that  the  accused  wm 
^jjj        solicitor  for   Meeker,   and   that   he  wrote   the  letter  which  is 
o-  referred  to   in   the  case.      There  may  have  heen  other  facts 

found  but  if  so  they  should  have  been  in  the  stated  ease.  If 
there  had  been  before  hiiu  proof  of  snch  matters  as  intent,  or 
proof  that  Mr.  Steers  had  caused  King  to  receive  the  letter. 
those  were  thinf^s  which  the  learned  judge  shouM  have  fonml 
as  facts  and  have  stated  in  the  case.  The  findings  of  fact  are 
for  the  learned  judge,  not  for  this  Court.  Now,  wilhoot 
expressing  any  opinion  on  the  question  of  ntens  rea  raised  by 
counsel,  I  think  it  sulhc.ient  in  this  case  to  say  that  there  is  no 
tiuding  that  Mr,  Steers  caused  the  receipt  by  King  of  the  letter 
'  in  question.  A  broad  inference  might  be  drawn  from  the  sixth 
clause  of  the  stated  ease,  that  the  judge  had  come  to  that  coe- 
olusion,  but  we  cannot  decide  this  criminal  case  on  such  an 
inference.  There  must  be  distinct  findings  of  fact  upon  which 
we  can  decide  qurstioua  of  law.  Therefore  I  am  V)asiiig  my 
reasons  for  my  conclusion  on  the  one  eircuinstanee,  that  as  we 
must  assume  that  the  facta  stated  were  the  only  ones  upon  which 
the  learned  judge  founded  his  decision,  and  113  fhey,  in  my 
opinion,  do  not  in  law  support  the  conviction,  it  nnist  be  quashed 
ami  the  questions  submitted  answered  accordingly. 


Martin,  J. A.:    I  am  of  the  sa 


?  (ipmif 


Gali-imee,  J.A.  :   I  only  wish  to  add  that  the  facts  presented 

to  us  in  the  stated  case,  as  found  by  the  leameii  trial  jndge^  are 

■' ■*■        not  sufficient  to  warrant  us  in  saying  he  was  right  in  law  in 

convicting  this  man  within  Ibe  purview  of  the  section  of  the 

stiitute  in  question. 

Mi;PHii.i.iPfi,  J.A. :  It  would  seem  to  me  that  upon  the  factt 
of  the  stated  case  set  forth  in  paragraphs  5  and  6,  no  case  of 
infraction  of  section  454  (c)  of  ihe  Criminal  Code  was  estab- 
""^Jl!*"''  I'sbed.  If  I  were  called  upon  to  give  bh  opinion  with  regard 
to  the  question  of  intent,  In  my  opinion,  as  at  present  advised, 
intent  must  be  shewn.      The  Code  should  be  read  throu^out, 
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save  where  it  may  be  found  to  be  expresseil  in  apt  wonls  to  the    °^p^^J 

coiitrar\-,  as  alwavs  requiring  thi'  i-atabHsbment  of  mens  rea.        

{See  WiUiamson  V.  Xorris  (1S99),  1  Q.B.  7;    Bcr  v.  Young       l9is 
(1917).  3  U'.W.H.  106t5  and  at  p.  1008.)  Deo.  4. 

The   learned   judge   rather   intimates   that   a   letter   written 

H-hieh  might  contain  accupations  or  threats  would  simpliciter         ^'^ 
constitute  a  crime,     Tf  that  were  so,  I  am  afraid  a  great  many      Steers 
of  His  Majesty's  subjects  would  at  times  Ik.'  in  great  danger.  Mcp,„i,Lipa 
Of  course,  if  the  accusation  or  threat  is  coupled  with  intent  to        j.a. 
extort  or  gain  something,  that  is  a  very  different  matter. 

Conviction  quashed. 

Solicitor  for  appellant:   A.  11.  MacNeill. 
Solicitor  for  respondent:   Jlerberi  S.  Wood. 


REX  V.  WOXG  JOE. 

Proctice — Writ   of  atrtiorari — Motion — Order  * 


I   ntcftsary — Bigna- 


juj^oieiit — Crown  Office  Rules  28  and  SS. 


A  judge  has  power  o 


)  make  an  order 


absoluta  on  the  &rat  hearing.      The  notice  of  motion  nia;  be  signed  b; 

A  solicitor  on  behalf  of  big  client.  WoiHi  Joe 

Motion  for  writ  of  certiorari  heard  by   Mohbison,  J.  at    gtitmnent 
Vancouver  on  the  30th  of  September,  191S, 

E.  A.  Lucas,  for  the  motion. 

Wood,  for  the  magistrate,  raised  the  preliminary  objections 
first,  that  the  motion  was  for  a  writ  of  certiorari,  whereas  under 
Crown  Office  Rule  29,  the  motion  should  have  been  for  an  order  Argument 
nisi;  and  secondly,  that  under  Crown  Office  Rule  3.3,  the  notice 
must  be  given  and  signed  by  the  party  serving  ont  the  writ,  and 
not  the  solicitor. 

Lucas,  contra,  cited  ffex  v.  Justices  of  Lancashire  (1821),  4 
B.  &  Aid.  289. 

M0BBI801T,  J.:    Aa  to  the  first  objection,  the  latter  part  of 
Crown  Office  Rule  28  gives  a  judge  power  to  make  an  order 
abwlnte  on   the  first   hearing.      As   to   the   second    objection,    ■^'»'*«"*"' 
notice  signed  by  the  solicitor  on  behalf  of  his  client  is  a  suffi- 
cient compliance  with  mle  33. 


Preliminary  c 


i  overruled. 
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IBIB         Practice — Venue — Plaintiff't  right  of  teleclion — Oonvenienoe  and  e. 
j.^  ,  Preponderance. 


p  Although  the  plaintiff  has  the  selection  in  the  first  instance  of  the  pltec 

^  of  trial,  if  the  preponderance  of  convenience  and  expense  lies  in  (avonr 

OOBPOBATION  of  another  place  the  venue  will  on  application  be  changed. 

Application  by  defendants  for  a  change  of  venue  lo  New 
WestminsteT,  the  plaintiff  having  set  the  case  do«Ti  for  hearing 
at  Vancouver,  Plaintiff  sned  the  defendants  for  damages  and 
Statement  for  an  injunction  reatraiifing  defendants  from  bnilding  a  maA 
and  encroaching  on  plaintiff's  property,  said  property  being 
situate  in  the  district  of  Langley.  Heard  hy  Mobrison,  J.  »t 
Chambers  in  Vanoouver  on  the  5th  of  December,  1918. 

McQuarrie,  for  the   application:     The   locus   in  quo  beinp 
Surrey,  New  Westminster  is  the  locus  where  the  trial  should 
Argument    he  held.      If  the  trial  is  held  in  Vancouver,  all  the  witntw*^ 
will  have  to  go  through  New  Westminster  to  Vancouver. 
R.  Smith,  conlra. 

MoBEiBON,  J,:  The  i>re|)oiiderance  of  convenience  and 
expense  lies  in  favour  of  New  \Vestmin8ter  as  l)eing  the  place 
of  trial  hereof.  jVlthough  the  plaintiff  in  a  case  of  this  kiud 
Judgment  has  the  selection  in  the  first  instance  of  the  plaee  of  trial,  yet 
the  elements  above  mentioned  must  not  be  disregarded,  which, 
if  they  are,  he  runs  the  risk  of  having  the  venue  changed.  Tbe 
venue  is,  therefore,  changed  to  New  Westminster, 

Application  granted. 
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IN  RE  DOMIXION  TRUST  COMPANY  AND  U.S. 
FIDELITY  CLAIM. 


leis 

Dec.  H. 


Banlit   and   banking  —  Hrovincial   company — Poicer   to  accept    monry   t 

depoait  and  pay  interrtt — Oonttitvtionality,  

Trunlg  and  Irutlefi — Trusteet  authorized  lo  hold  money  on  depotil — With-        In   re 
dravaU  by  ohequ«—RipM  to  alltno.  Trust  Co 

It  ie  within  the  province  of  the  Provincial  Legislature  to  incorporate  coni-  U.S. 

pRuies  (or  the  purpoM  of  carrying   on   that  branch  of  the  banking     Fideutt 
buBiaeas  which  conaiBta  of  accepting  money  on  deposit,  paying  intercRt 
tbereoD    unA   allowing   the   cuntomer    to    issue   cheques   against    such 
deposit. 

A  truet«e  ftuthorised  to  hold  money  on  depoeit  pending  investment  and  to 
pay  interest  on  same,  may  ent«r  into  an  arrangement  with  its  oeslui 
que  trvtt  that  pending  such  investment  the  eeitvi  que  Iruil  may  with' 
draw  Buch  sums  as  he  wishes  by  cheque  and  even  after  investment 
continue  to  do  so. 


Claim 


Application  for  an  order  U>  vary  the  certificate  of  the 
deputy  district  registrar  of  the  Supreme  Court  whereby  he 
excluded  the  applicauts'  claims  from  the  list  of  claims  to  be 
allowed  against  the  Dominion  Trust  Company,  in  liquidation.  ■ 
The  applicants  claimed  that  they  gave  their  money  to  the  Com- 
pany for  investment  although  they  received  pass-books  of  the 
C'ompany,  which  was  carrying  on  a  business  that  was  in  the 
nature  of  a  banking  business.  The  contract,  which  is  inscribed 
on  the  front  of  the  pass-book  and  signed  by  the  customer  and  the 
Company,  was  as  follows: 

"]>niiiinion  Trii'-t  Companj- 

'■SavinjiB   Deposit  Department. 

"DoyiniOK  Tbubt  Cohpanv  hereinafter  called  "Trust  Company'  hereby 
acknowledges  to  have  received  from  the  registered  owner  of  this  pass-book, 
lilt  shewn  by  the  imaku  of  the  Trust  Company  and  hereinafter  cilled  the 
'Depositot,'  the  sums  entered  herein  from  time  to  time  and  initialed  by 
the  duly  authorized  officers  of  the  Trust  Company  in  trust  for  investment 
OR  account  of  the  depositor  upon  the  following  agreement,  viz.: 

"1.  That  the  said  sums  shall  be  invented  in  or  lonned  upon  aucb 
securities  as  the  Trust  Compsny  shall  deem  safe  and  advantageous  to  be 
taken  in  the  name  of  the  Tnist  Con1|>iihy,  but  to  be  held  by  the  Trust 
Cmnpany  as  tuwtee  for  the  depositor. 


S40 
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FlUKLITT 


TliBl   the   Trust   Conipnny   simll   gunrnnteo   the   repayiiiPiit   o(  tlic 

nlione<l   huiiis  upon  ilcrtiand  or   ujton   Hfti^eii   dnyn'   DOtioe  at  Ibc 

lull  of  the  Trust  Company,  togRihrr  with  internal  on  Ihr  Raid  Bnnw  at 

rate  of  4  ^ler  o^L,  per  annuiu,      liilcrvst  will  nut  be  alloweil  on  depoalti 

r>ec.  n.        r«iuiiining  Ims  tlinti  one  caletKlar  month.      Aecrurd  int«re8t  will  be  xliM 

.  on  thv  Iitst  ilftjrs  of  Mufch,  June,  September,  and  DMeniher.  to  ^1  ftowonti 

UouiMON    "V"  "^  tlioBO  ilat.ea,  computrd  on  the  tninimum  aniount  on  ilnpcMit  during 

'riiPST  Co.    ^nc'i  "inlnndur  month.      The  rule  of  intert'sl  payable  to  ilepositor  by  Tnwt 

AND  Compimj  lo  be  Bubjent  to  chftn|j;e  or  variation  upon  fifiwn  dnyB'  notice  In 

writing   to   tlie   depositor,   suvli   notice   to   be   Hudieient   if   wnt   by   leltfi 

addressed  to  the  nddreaa  slieun  li,v  tlie  booka  of  thi.>  Trust  Company. 

"'3.  Deposits  will  be  repiijd  only  to  the  depusitar  in  person,  e\ce)it  in 
cBxe  of  iixinvnidnhlB  Bb)*iu'r,  when  the  «Tilten  order  of  the  deiMisitor.  itiilj 
nutheiiticntcd  and  necompanied  by  tlie  depositor's  |MUB-liook,  will  mllke. 

"4,  Tliiit  in  is)U8idprikUiu  of  sueli  muurantee  ilie  intsresta  «nd  jiroHU 
(if  anyl  reaultiuH  fmin  tlie  investment  or  loaning  uf  the  uid  snnit 
mentioned,  over  and  above  the  rHt«  of  inlerenl  piiynbli?  to  the  depmitor 
by  paragraph  2  Rlinlt  be  retained  by  tbe  'Trust  Company  n«  and  for  it/ 
own  lienefit  as  reniuneriilion  for  auoU  ipiarantw!  und  nuuui(;B><*t^nt. 
'  "G.  U|inn  the  payment  of  the  aums  herein bi'fore  incntionrd  and  fuin- 
nntjied  interest  the  trust  necurities  shall  beeonie  the  property  of  the  Tnid 
Company  freed  from  the  terms  of  tlie  trust  nnd  without  any  formal 
assignment  or  relonse  from  the  deposltoi',  and  this  pB*3-booV  must  br 
given  up  to  tbe  Coni|Hiny," 

Heard  by  MusiMiv.  J.  at  Uhambers  in  Vmipnuvpr  on  The  3rd 
of  December,  191S. 


Dniis,  K.V..  for  llio  apjilicarioii. 
Sir  C.  II.  Tu/jpc:  K.l\.  cmdni. 

(1th  December.  ini«- 
MtiRPHY,  J.:  As  to  proof  of  tlie  assigiimoiit  from  ihe  pEcifif 
Marine  Insurant  ("o.  to  claimant,  I  think  thia  is  siifficientiv 
fnmiBheil  by  the  evidenen  of  Wright,  his  position  in  relation  tw 
imth  companies  being  uonsideml  and  it  being  shewn  ihat  appar- 
enlh'  the  document  itself  has  been  lost. 

The  main  TOntentious.  on  behalf  of  the  liquidator,  are  two: 
First,  that  the  power  given  by  its  memorandum  of  association 
to  the  Dominion  Tnist,  Limifetl,  to  receive  money  ou  deposii 
was  to  empower  it  to  carry  ou  a  business  judicially  determine'l 
to  be  banking,  and  hankinp  being  exclusively  within  the  juris- 
diction of  the  Dominion  Parliament  by  virtne  of  the  British 
North  America  Act,  snch  authorization  by  the  Province  ia  viin 
vires;    second,  that  there  is  no  privity  between  tbe  Dominitm 
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Trust  Company  and  claimant.      As  to  the  first  question,  it  is  ,"'^"'L^\ 

pointed  out  that  there  is  no  Dominion  legislation  prohibiting        

the  carrying  on  of  that  branch  of  banking  which  consists  in 
accepting  money  on  deposit,  paying  interest  thereon,  and  allow-     ^^-  ^^ 
ing  the  customer  to  issue  cheques  against  such  deposit,  further      in  bb 
than  that  the  use  of  the  word  "Bank,"  except  under  Dominion   '*°'"*'""^ 
authority,  is  forbidden.      No  diTed:  authority  is  cited  in  sup-        and 
port  of  the  ultra  vires  ailment,  although  said  branch  of  bank-    >-ij,^.fY 
ing  was  extensively  ca.rried  on  in  Canada,  at  any  rate  up  to  the      Cijum 
time   the   use   of  the  word   "Bank"   in   connection   therewith 
was  prohibited.      If  such  construction  of  the  British  North 
America  Act  is  correct,  it  seems  to  follow  that  a  Province  cannot 
authorize  a  Provincial  company  to  discount  a  bill  of  exchange, 
since  that  is,  in  one  view,  a  banking  operation.     Since  shipping 
is   likewise   exclusively    within    the    legislative   ambit   of    the 
Dominion,   it  would  likewise  follow   that  no   Province  could 
authorize  a  Provincial  conipany  to  engage  in  the  operation  of 
steamboats  or  other  craft  within  the  Province,  and  so  on  with 
regard  to  all  subjects  placed  under  the  exclusive  jurisdiction  of 
the  Dominion  by  virtue  of  section  91   of  the  British  North 
America  Act  where  Dominion  legislation  regulating  same  exists. 
In   the   absence  of  authority,   I   decline,   as  a   judge  of  first 
instance,  to  place  a  construction  on  that  statute  which  would 
have  disastrous  results  on  the  business  of  numerous  Provincial 
■  ompanies.  jud^ieiit 

.\b  to  privity,  it  is  urged  that  the  sections  of  Cap.  89,  B.C. 
Stats.  1913,  creating  same  are  ultra  vires,  as  constituting  an 
iHiauthorized  interference  with  the  affairs  of  a  Dominion  com- 
pany. Section  14  of  Cap.  89,  Can,  Stats.  1912,  however, 
expressly  makes  the  acquisition  by  the  Dominion  Trust  Com- 
})any  of  the  assets  of  the  Dominion  Trust  Company,  Limited, 
conditional  upon  the  creation  of  this  very  privity.  Chapter 
fiV,  B.C.  Stats.  1913,  was  passed,  as  the  preamble  shews,  on  the 
|>etition  of  the  Dominion  Trust  Company  to  carry  out  this 
acquisition  and,  therefore,  the  sections  complained  of  are,  I 
think,  directly  authorized  by  the  Dominion  legislation.  Indeed, 
bearing  in  mind  the  respective  legislative  ambits  of  the 
Dominion,  and  of  the  Province,  I  can  see  no  other  way  in  which 
the  proposed  transfer  could  be  carried  out  on  the  terms  imposed 
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by  the  Dominion.  It  follows  that  the  applicant  must  be  allowed 
to  rank  as  a  creditor  in  the  Dominion  Trust  Company  liqui- 
dation. 

Re  Mrs.  Reid's  case.  To  my  mind,  the  sole  question  arbing 
herein  is,  what  was  the  legal  relation  existing  between  claimant 
and  the  Dominion  Trust  Company  at  the  time  the  winding-up 
order  was  made  ?  If  it  were  that  of  debtor  and  creditor,  then, 
under  In  re  Btrkbeck  Permanent  Benefit  Building  Society 
(1912),  81  L.J.,  Oh.  769,  which  went  to  the  House  of  Lords 
sub  nom.  Sinclair  v.  Brougham  (1914),  83  L.J.,  Cb.  465, 
claimant's  case  fails.  If  it  were  that  of  trustee  and  cestui  que 
trust,  then,  since  the  Company's  Dominion  charter  expressly 
authorizes  such  relation,  claimant  must  succeed.  The  contract 
pasted  in  the  front  of  claimant's  pass-book  is  throughout,  in  my 
opinion,  clearly  within  the  Company's  powers,  as  it  is  through- 
out a  trustee  and  cestuis  que  trust  contract.  Prima  facie  this 
is,  I  think,  on  the  evidence,  the  contract  entered  into.  If  so. 
the  burden  is  on  the  liquidator  to  shew  that  the  true  relation 
was  that  of  debtor  anl  creditor.  I  do  not  think  the  evidence 
adduced  satisfies  this  onus.  It  is  true  the  local  premises  of 
the  Dominion  Trust  Company  were  fitted  up  largely  as  a  bank's 
premises  would  be,  but  that  fact  of  itself  is  of  small  consequence. 
It  is  likewise  true  that  when  the  money  was  deposited  claimant 
was  given  a  cheque-book  and  was  authorized  to  draw,  and  in  fact 
did  draw,  against  the  deposit  just  as  she  would  do  if  she  were 
dealing  with  a  bank.  But  wbv  should  not  a  trustee,  authorized, 
as  was  the  Dominion  Trust  Company,  to  hold  money  on  deposit 
pending  investment,  and  to  pay  interest  on  same,  agree  with  its 
cestui  que  trust  that  pending  such  investment  the  cestui  que 
trust  might  withdraw  such  sums  as  were  desired  ?  The  fact 
that  such  withdrawals  were  made  by  utilizing  cheque  forms 
would  be  merely  a  matter  of  convenience.  Further,  why  should 
the  Company,  having  the  powers  it  did  have,  not  agree  with  its 
cestui  que  trust  that  even  after  investment  such  practice  should 
continue,  especially  when  the  contract  provides,  as  here,  that 
the  investments  so  made  should  forthwith  pro  tanto  become  the 
property  of  the  Company  ?  It  is  alleged  that  this  contract  is 
an  plfll>orate  fraud  on  the  Company's  charter,  but  I  fail  to  find 
proof  of  this  on  the  record  even  against  the  Company.      There 


IIIH 


XXVL]       BRITISH  COLUMBIA  REPORTS.  343 

is  not  a  suiCKestion  even,  in  the  evidence,  that  such  fraud,  if  "t^ar,  j. 

*=  '  '  '         (At  Ohunben) 

perpetrated,  was  participated  in  by  the  claimant      Ab  against       

the  Company,  it  is  urged  that  iu  fact  no  investments  were  ever        '*' 
made  under  the  contract,  and  that  the  provision  aa  to  payment     ^^-  ^- 
only  to  claimant  personally,  on  production  of  the  pass-book,  was      i^  be 
ignored.     As  to  this  last,  the  provision  was  one  in  favour  of  the  ^*'*^^??^ 
Company,  which  it  could  clearly  waive  if  it  so  desired.      As  to        and 
the  first,  it  is  not,  in  my  opinion,  established  on  the  record  that    Fm^irT 
investments  were  not  made.      Even  if  it  were,  however,  that      Claik 
might  be  attributed  as  readily  to  the  negligence,  or  worse,  of 
the  Company's  officials  aa  to  the  deliberate  fraud  of  the  Com- 
pany itself.     What  evidence  there  is,  in  the  main,  supports  the 
contention  that  the  pass-book  contract  was  the  real  contract.     It 
is  true  that  claimant,  in  filing  her  claim,  described  herself  as  a 
depositor  and  referred  to  the  Company  as  her  banker.      An 
explanation  of  the  ust'  of  the  word  "banker"  is  given,  but,  in 
any  event,  it  is  clear,  I  think,  that  expressions  used  by  her  can- 
not be  construed  against  hor  to  the  extent  of  making  them  out- 
weigh the  evidence  of  her  husband,  who  carried  out  the  transac- 
tion.     Evidence  was  adduced  that  the  claim  was  put  in  after 
consultation  with  the  husband,  but,  even  if  he  had  seen  the  affi- 
davit, it  is  doubtful  that  as  a  layman  he  would  realize  that  in 
form  it  set  up  a  claim  bas^d  on  debtor  and  creditor  relation 
instead  of  one  based  on  trustee  and  cestui  que  trust  relation. 
In  any  event,   what  the  true  relation   was  depends  on  what   judgment 
actually  occurred,  and  not  on  characterization  of  such  occur- 
ences set  out  in  the  affidavit  of  claim.      I  bold  the  onus  on  the 
liquidator,  to  displace  the  written  document  aa  being  the  true 
rantract,  has  not  been  satisfied. 

Then,  it  is  contended  that  there  was  no  authority  from  the 
proper  officials  for  the  insertion  of  this  contract  in  the  pass- 
book. I  think  this  a  matter  of  the  internal  economy  of  the 
Company,  and,  if  so,  the  proven  practice  to  insert  this  contract 
in  all  (with  a  very  few  exceptions  during  a  short  time  after  the 
Dominion  Trust,  Limited,  business  was  taken  over)  of  the  pass- 
books would,  in  my  opinion,  be  sufficient  to  enable  claimant  to 
rest  on  it  on  the  "holding  out"  principle.  But  in  addition,  the 
evidence  of  Robb,  coupled  with  the  by-laws  put  in,  does,  in  my 
opinion,  establish  the  authorization.      I,  therefore,  hold  claim- 
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Ai'^cif"  b' ^')  ^'^^  '^  entitled  to  rank  a-;  a  creditor  in  the  liquidation  of  the 

Dominion  Trust  Company. 

He  yirs.  Ramsay:    For  the  same  reasons  that  entitle  Mrs. 

Dec.  6.      j^- j  ^  rank,  I  think  ilrs.  Ramaay  is  also  entitled  to  rank 

In  re       The  direct  evidence  in  her  case,  if  credited,  is  much  stronger— 

^U8T  Co    ^^  ^^^^  '^'  ^  think,  conclusive.      I  see  no  reason  why  I  sbonld 

AND        hold  it  to  be  untrue.      The  main  argument  that  I  should  was 

Fidelity    ^^^  Mrs.  Ramsay  had  another  account  running  for  years  and 

Claiu  which  was  operated  as  a  bank  account  and  was  actually  allowed 
to  be  overdrawn  on  occasions,  that  the  balanee  in  this  other 
account  was  included  in  her  claim  as  filed,  though  abandoned  on 
this  appeal,  and  that  her  husband  was  a  director  of  the  Company, 
If  her  husband,  who  placed  the  funds  she  claims  to  rank  for  in 
this  appeal  in  the  Company's  hands,  knew,  either  by  reason  of 
his  being  a  director  or  by  reason  of  the  method  of  operation  of 
Mrs.  Ramsay's  account,  that  the  Company  was  operating  some 
of  its  deposit  accounts  illegally,  as  is  alleged  (which  is,  I  under 
stand  it,  the  argument  set  up  as  a  reason  for  discrediting  bis 
evidence),  such  knowledge  would,  it  appears  to  me,  be  all  the 
more  reason  why  he  should  carefully  see  that,  as  regards  the 
funds  herein  claimed  for,  the  transaction  was  one  within  the 
Company's  powers.  If  the  argument  means  that  this  evidence 
is  the  result  of  after-acquired  knowledge  as  to  the  law,  that  is 
sufficiently  met,  in  my  opinion,  by  the  allegation  on  bis  part 
that  this  was  money  for  his  wife's  protection  in  lieu  of  insur- 
Hiire,  substantiated  by  the  fact  that  neither  principal  nor 
interest  was  ever  touched,  and  that  in  the  Company's  books  the 
account  bears  the  distinctive  heading  "Trust  Account,"  a  fact 
peculiar,  so  far  as  the  evidence  shews,  to  this  account  alone.  It 
is  trnr,  of  ouurae,  this  may  have  been  done  merely  to  distinguish 
this  account  from  the  other  so-called  current  account  of  Mrs. 
Ramsay.  But  what  is  contended  for  here  is,  that  I  should  find 
Ramsay  guilty  of  perjury,  'and  that  I  cannot  do  on  equivocal 
facts. 

Mrs.  Ramsay's  claim,  as  set  up  on  appeal,  must  rank  in  the 
liquidation. 


JuJginent 
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<le  SCIIET.KING  v.  CROIIIE.  "°S,'Sr 

Praclice — Discovery — Libel   bated  on   paper  teriting — Conlenta — Source  of  ISIS 

in/omiafion  relative   to — Ditcretion. 


1q  an  action  for  libel  the  plaintilT  sought  to  compel  the  defendAnt  to  dis-  ~ 
close,  on  diiicovery,  the  source  of  his  infonnation  relative  to  the  « 
eontentB  of  the  paper  writing  complained  of: — 

Held,  that  if  thereare  grounds  for  the  suggeBtiou  that  the  questions  are 
not  put  bona  fide  for  the  purpose  of  the  pending  action  but  for  use 
in  an  action  brought  by  the  plaintiff  against  another,  to  compel  an 
answer  would  be  oppressive  and  illegitimate  and  the  application  should 
be  refused. 

Application  to  compel  the  defendant,  who  is  manager 
of  the  "Daily  Sun"  newspaper,  to  diacloee  the  source  of  his 
infonnation  relative  to  the  contenta  of  a  paper  writing  shewii 
bj  him  to  Mr.  A.  Bull,  solicitor  for  the  plfaintiff  at  that  time, 
Mr.  Bull  having  interviewed  him  with  a  view  to  calling  him 
aa  a  witness  in  an  action  which  the  plaintiff  contemplated 
bringing  against  one  Zurbrick,  on  what  the  defendant  alleges 
to  be  substantially  the  same  grounds  as  those  in  the  present 
action.  Mr.  Cromie  refused  either  to  disclose  the  contents  of 
the  writing  or  the  name  of  his  informant,  claiming  that  what 
took  place  between  himself  and  Mr.  Bull  is  privileged,  having 
occurred  in  his  capacity  as  publisher  of  a  newspaper  to  the 
plaintiff's  solicitor,  and  that  he  was  actuated  by  a  sense  of  duty 
in  so  doing.  Heard  by  Moebison,  J.  at  Chambers  in  Van- 
couver on  the  9th  of  December,  1918. 

McPkillips,  K.C,  for  the  application. 
F.  B.  Anderson,  contra. 

MoRBisoN,  J.:  [After  stating  the  facts  as  set  out  in  state- 
ment.] The  plaintiff  has  disclosed  what  he  alleges  the  con- 
tents of  the  writing  to  be,  viz. :  ' 

"{■)  Eugene  de  Schelking  while  in  the  diploniatic  service  ot  the  former 
Imperial  Ruaaian  Government  and  when  Brat  Secretary  to  the  Russian 
Embassy  in  Berlin  embeizled  or  stole  from  bis  superior  officer,  Count 
OsteU'Sacken,  the  sum  of  »eventy*two  thousand  (72,000)  Roubles,  and  as 
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I   a|;ent  in  tlir  enipli 


II  otin9e(|iienre  Ihf leiif  «i 
tmp<^rial  Russiap  Gorvriimi'nt. 
"<)>l  Eugene  (le  Hchelkjng  \ 
a(  tliv  Uovemment  of  Gerinany  and  Umt  the  plnintiff's 
hhiI  llie  I'DJteil  Statei  is  tu  spread  insidious  propaganila  in  Ibe  intcrtsU 
o/  llle  Uerman  Govermiicnt  with  a  vieH'  to  an  early  pence  lietween  lie 
ScHELKixo  G*""*"  Government  and  Englnnd  and  tlic  Allies  of  England.'' 

As  to  whether  I  shall  order  the  defendant  to  tmswtr  liic 
i|iicstioiis  put  to  him  or  not,  is  a  question  of  judicial  diMretian 
ami  practice.  Discovery  is  not  fx  dehito  juslititu.  Of  course. 
ibc  discri'tiou  miisl  l>e  exercised  judicially.  The  suggestion  U 
tliat  the  questions  are  not  put  huna  fide  for  the  purposes  of  the 
ixiiding  action,  but  are  made  for  the  purposes  of  the  other 
acii'in  hrijufcht  by  the  plaintiff  against  Mr.  Zurbrick.  Then, 
as  Lord  Cnllius,  Master  of  iho  Rolls,  Has  said  in  White  (6  Co. 
v.  Credit  Reform  AssocUidon  and  Crodit  Index,  Limilfd 
(1905),  1  K.B.  G53  at  p.  fi.^>ft.  if  there  are  grounds  for  siicti 
suggestion,  to  eompel  an  anawi-r  would  he  oppressive  and 
nicjiitiiuate,  I  think  the  eircumelauees  h«rc  ufTord  grounds 
for  such  a  suggustidn.  Although  ihure  is  no  ubsolutc  rule  on 
the  subject,  yet  it  ae<>iu3  to  me  a  sound  miirae  to  follow  tbat,  M 
a  mutter  of  disorction  in  aclions  of  libel  a^aiu^  nowspapc-rs,  aa 
sucli  in  the  ontinary  si-nsc.  which  arc  publtshi*d  in  the  interest* 
of  the  fa:eneral  piiblii-  and  wliii-h  take  iipou  themselves  full 
responsibility  for  what  they  publish,  they  ought  not  to  be  omi- 
jM-IUil  to  disclose  the  nntnes  of  their  cfmtrihutors  or  informants., 
expepi  umier  special  oirenniatauoes.  This  is  founded  upon 
txinsi derations  of  policy:  Hays  v.  W^iland  flSl.?.).  W  D.L.R. 
137  at  p.  IW.  I,  therefore,  ibink  that  the  incidenlf  of  this 
application,  as  disclosed  l>v  the  material  filed,  justifies  me  in 
exercising  this  discreti'tn  afrniiist  Mr.  MrPkiUips'K  submission. 
Application  refused. 

A  i']>iirtilitii>  reftuwd. 
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HANNA  V.  COSTERTON.  '^jT 

ir   Relief   Act  —  Order   diapeming   vrith   reatriotuma  —  Looal    jvidge    of  jgjg 
Supreme  Court — furitdiclion — Injunotion — B.C.  Statt.  1916,  Cap.  Ti; 

19n.  Cap.  ^k■  ^*™-  '^■ 


A  County  Court  judge  as  Local  Judge  of  the  Supreme  Court  baa  no  juris-  ^ 

diction  to  make  an  order  dispensing  with  the  restrictions  of  the  War    Costebton 
Kelief  Act   (Mastin,  J.A.  dissenting). 

Appeal  by  defendant  from  the  order  of  Hunter,  C.J.B.C. 
of  the  27th  of  February,  1918,  granting  an  injunction  to 
restrain  the  defendant  from  disposing  of  certain  goods  and 
chattf-ls  on  the  plaintiff's  lands  near  Vernon,  B.C.,  that  were 
seized  under  a  distress  warrant.  The  facts  were  that  the 
plaintiff  had  purchased  the  lands  in  question  from  one  Cairns 
in  June,  1915,  and  gave  Cairns  a  second  mortgage  on  the  prop- 
erty in  payment  of  the  balance  duo  on  the  purchase  price.  The 
mortgage  was  siibseiiiiently  assigned  by  Cairns  to  the  defendant. 
By  a  clause  in  tlie  mortgage  the  plaintiff  agreed  to  attorn  and 
become  tenant  to  the  mortgagee  at  a  rental  equivalent  to  the 
interest  payable  under  the  mortgage.  The  rent  bein.i;  in  arrears 
the  defendant  distrained.  The  plaintiff,  who  had  enlisted  on 
the  31st  of  October,  191C,  and  served  as  a  gunner  in  the  iith 
Kegimeut,  Canadian  Garrison  Artillery,  until  the  20th  of  July, 
1D17,  then  applied  to  Swanson,  Cu.  J.  as  local  judge  of  the 
Supreme  Court  for  relief  under  the  War  Kelief  Act,  and  an 
order  was  made  dispensing  with  the  restrictions  under  the  War 
Relief  Act,  from  which  order  no  appeal  was  taken.  This 
action  was  then  brought  for  an  injunction  to  restrain  the  defend- 
ant from  selling  the  goods  and  chattels  seized  under  the  distress 
warrant,  and  an  order  was  made  granling  the  injunction,  not- 
withstanding the  order  by  Swanson,  Co.  -T.  dispensing  with 
(he  restrictions  under  the  "War  Relief  Act. 

The  appeal  was  argued  at  Vancouver  on  the  6th  and  23rd 
of  M«y,  1918,  before  Macoonald,  C.J.A.,  Martin,  Galliher 
and  JEbebts,  JJ.A. 
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I^fitf.  K.f'..  inv  appellani :  There  arc  ihi?  following  points 
to  ilmde:  (1)  Dill  Swanson,  t'li.  J.,  as  a  looal  jiifigc  of  the 
Supreme  Court,  have  powpr  to  make  (he  order  under  anction  13 
of  the  War  Relipf  Act !  (2)  Waa  the  seizure  made  fop  rent  of 
[Unna  *  premises  used  as  a  residence  under  section  4  of  the  Act  ?  ■  (SI 
*■  Were  iLe  gooils  seized  held  hy  the  plaintiff  fur  the  Iwmefit  of 

another  under  section  S  of  the  Act?  (A)  Was  the  defendant  a 
mortgagee  who  had  the  right  to  collect  rent  imder  section  9  as 
amended  hy  section  7  of  the  1317  Act?  (5)  Does  section  U 
of  Ihe  Act  apply  to  ihe  plaintiff  who  l»pcame  an  owner  after  the 
4th  of  August,  1914?  On  (he  question  of  the  Jurisdiction  «£ 
the  local  judge  Royal  Trust  Co.  v.  Liquidator  of  Austin  Hottl 
Co.  \po8t  p.  353]  can  be  distinguished,  as  it  was  a  case  under 
the  Bills  of  Sale  Act  (B-C.  Stats.  1014,  Cap.  5,  Sec.  2) :  s«s 
sections  15.  16.  and  section  16  of  the  Supreme  Court  Art 
(R.S.B.C.  Iftll,  Cap.  S8);  also  Rules  of  the  Supreme 
Court  of  British  Columbia,  p.  173;  Jte  Hall  Mining  and 
Smelting  Co.  (1905),  II  B.C.  492;  Brigman  v.  MrKriiae 
(1897),  0  B.C.  56;  Waki-frld  v.  Turner  (1898),  lb.  91»; 
Tale  V.  IhnTieasey  (li)00),  7  B.C.  202;  PostHl  v.  TmvfS 
(1897),  5  B.C.  374;  City  of  Shcan  v.  Caiiadian  Pnrifit 
By.  Co.  (1308),  14  B.C.  112.  I  contend  the  iiremisea 
are  actually  uscil  as  a  residence  and  the  Act  does  not 
apply,  the  distress  is  therefore  regular:  see  6  C.I-.T.  313; 
Argument  tlohbs  v.  The  Ontario  Loan  and  Debenture  Company  (1890), 
18  S.C.R.  483  at  p.  492;  Ex  parte  Jackson  (1880),  14  Ch.  D. 
725.  As  to  the  relation  of  landlord  and  tenant  sotr  Imperial 
Loan  (£■  Investment  Co.  v.  Ckmenl  (1897),  11  Man.  L.R.  428; 
Independent  Lumber  Co.  v,  David  (1911).  19  W.L.R.  3S7; 
Clarke's  Landlord  and  Tenant,  p.  215.  The  properly  was  tn 
fact  held  by  the  plaintiff  in  trust  for  his  father.  I  contend, 
under  swtion  9  of  the  Act  as  amended  by  section  7  of  the  1917 
Act,  we  have  the  right  to  collect  the  renla  irrespective  of  tlie  AcL 

McPhillips,  K.C.,  for  respondent:  I  contend  there  is  no 
appeal.  The  County  Court  judge  had  no  jurisdiction  and  the 
order  made  was  on  a  summons  in  Chambers,  and  there  is  no 
summary  procedure  provided  for:  se^  .VeHon  v.  Keane  (1917), 
24  B.C.  238;  St.  John  and  Quebec  R.  Co.  v.  Bull  (1913),  14 
D.L.R.   190.      The  local  judge  of  the  Supreme  Court  cannot 
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make  a  final  onler  in  a  Supreme  Court  action:  see  lie.  Kootenay  °^J^^" 

Brewing  Co.  (1898),  7  B.C.  131 ;    Wakejield  v.  Turner  (1898).  — 

«  IS.C.  216;  Briijman  v.  McKemle  (1897).  ih.  .Mi.     The  words  '''^ 

"a  judjre  of  the  Supreme  Court"  in  section  l^J  of  the  Act  mui^t  ^"^  ^^ 
Ik-  consiilcred  as  "persona  denignrita"  an<l  the  local  judp;e  has 
no  jurisdiction:    «-'?/  £■  Flott  v.  Mitchell  (19001.  7  B.C.  100 


Hanna 

costebton 


Hi'iil,  in  reply. 


Cmj-.  nrfr, 


mil. 


lOth  December,  1918. 

Macdoxald,  C.J.A.  :  The  appeal  involves,  inler  alin,  tlic 
question  of  the  powers  of  Local  Judges  of  the  Supreme  Court. 
Section  15  of  the  Supreme  Court  Act  declares  that  the  judges 
of  the  several  County  Courts  shall  be  judges  of  the  Supreme 
Court  for  the  purpose  of  their  jurisdiction  in  actions  in  that 
Court,  and  may  be  styled  "Local  Judges"  of  the  Supreme  Court, 
with  power  to  do  such  things  in  respect  of  cases  and  actions  in 
tile  Supreme  Court  as  they  arc  by  statute  or  rules  of  Court  in 
that  behalf  from  time  to  time  empowered  to  do. 

Whether  the  Provincial  Legislature  had  jurisdiction  to  so 
enact  may  be  open  to  grave  doubt,  but  that  question  is  not  before 
us  for  decision. 

Granting,  then,  for  the  purpose  of  thia  ease  that  section  15 
was  intra  vires,  what  powers  did  that  section  purport  to  confer  macdohald, 
on  local  judges  ?  As  I  read  it,  only  such  powers  as  are  con- 
ferred by  some  other  statute  or  rule  of  Court,  The  section 
itself  purports  only  to  create  the  tribunal.  Its  powers  are  to 
be  sought  in  the  statutes  and  Rules  of  Court.  There  is  no 
statute  or  rule  in  this  behalf  other  than  the  order  in  council  of 
the  16th  of  June,  1906,  which  is  headed:  "Powers  of  I^cal 
Judges  of  the  Supreme  Court."  It  declares  that  "The  judge 
of  every  County  Court  in  all  actions  brought  in  his  County" 
shall  have  the  powers  of  a  Supreme  Court  Judge  in  Chambers, 
save  the  exception  set  forth  in  the  order. 

Passing  over  the  inaptitude  of  this  language  which  purports 
to  confer  the  jurisdiction  therein  mentioned  upon  the  several 
County  Court  judges,  qua  County  Court  judges — not  qua  judges 
of  the  Supreme  Court,  and  asauming  for  the  purpose  of  this 
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case  that  thp  order  in  council  is  to  be  read  as  complimentary 
to  section  15  of  the  Supreme  Court  Act,  then  it  is  only  in  action* 
in  the  Supreme  Ciiiirt  thai  the  local  judge  is  piven  juriadirtion. 

The  interpretation  clanae  of  the  Supreme  Court  Act  defines 
HL'tion  to  lie  "A  civil  proceeding  commenced  hv  writ  or  in  such 
other  manner  as  may  he  prescrihetl  by  Rules  of  Court."  The 
War  Relief  Act  empowers  a  "judge  of  the  Supreme  Court''  lo 
dispense  with  (he  restrictions  therein  container),  and  it  is  with 
the  assumption  of  this  power  by  a  local  judge  that  this  eaw 
has  to  do. 

Shortly,  the  facte  are  these:  the  appellant  is  the  assignee  of 
a  second  mortgage  on  resjwndent's  lands.  By  a  clause  in  ihe 
mortgage  the  respondent  agreed  to  attorn  and  become  temmt 
to  the  mortgagee  (now  the  appellant)  at  a  rental  ctiiiivaleul 
to  the  interest  res<'rved  by  the  mortgage.  The  rent  lieing  in 
arrears,  the  appellant  distrained,  notwilbstanding  that  the 
respondent  was  within  the  protection  of  the  War  Relief  Acl. 
The  rcs]>ondcnt  then  madi'  application  t«  Swaxsox.  Co.  .1.,  as 
local  judge,  for  relief.  It  does  not  appear  what  form  the 
application  took,  but  tbc  order  made  upon  it  is  intituled  in 
the  Supreme  Court  ami  "in  the  Matter  of  Ihe  War  Relief  .\ci 
and  of  the  Moratorium  Act"  (which  latter  has  no  application 
til  the  facts)  and  "In  the  Matter  of  an  Application  thereunder 
hv  Stephen  Preslou  Hauua,"  ihe  respondent  herein.  It  is 
'  hnrdly  necessary  to  point  out  that  the  procedure,  even  if  the 
judge  had  jurisdietion,  was  ill-conceived. 

If  the  respondent  could  make  out  his  case  his  rerae<ly  was 
by  injunction  to  restrain  tbc  api>cllan(  from  invading  his  rights 
under  the  War  Relief  Act,  What  happened  was  that  the 
respondent  got  nothing  by  bis  application,  but  on  the  other 
hand  an  order  was  maile  dispensing  with  the  restrictions  of 
the  War  Relief  Act.  althongli  no  fonual  motion  for  such  relief 
was  Ix-fore  the  local  judge. 

The  respondent  then  brought  this  action  for  an  injunction  In 
restrain  the  appellant,  a  course  which  he  ought,  bad  he  l»een 
rigblly  advised,  to  have  taken  in  the  first  place;  bnt  licfnre 
i-ommencing  this  adinn,  and  n]i  to  the  present  time,  no  step  was 
taken  toget  rid  of  the  order  of  tbc  local  judge,  whieb  order  wa* 
duly  passed  and  entered  in  the  Suprejiie  Court.       At  the  trial. 


I       - 
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HuBT£B,  C.J.B.C.  made  the  order  for  an  injunction,  ignoring    °^^^^ 

the  order  of  the  local  judge.     The  appeal  is  from  the  injunction        

order.  The  respondent's  cotmael  argued  in  support  of  the  order  '^'* 
appealed  from  that  as  the  proceeding  in  which  the  order  of  the  ^^-  ^'■ 
local  judge  was  made  was  not  a  proceeding  in  an  action,  the  local  hanna 
judge  had   no  jurisdiction.       I   think  this  contention   is  well  "■ 

lotmdea.  Ihe  point  was  also  taken  that  even  if  jurisdiction 
was  wanting,  the  order  must  be  set  aside  before  an  order  incon- 
sistent with  it  could  be  made.  In  other  words,  while  it  stood 
it  worked  an  estoppel. 

Stress  was  laid  on  the  fact  that  the  order  having  been  entered 
had  become  a  record  of  the  Supreme  Court,  and  on  the  authority 
of  Brigman  v.  McKertzie  (1897),  6  B.C.  56,  must  therefore 
be  first  set  aside.  I  have  examined  a  number  of  authorities, 
including  In  re  Padstow  Total  Loss  and  Collision  Assurance 
Association  (1882),  20  Ch.  D.  137;  Macfarlane  v.  Leclaire  macdosald, 
(1862),  15  Moore,  P.C.  181;  IVood  v.  Grand  Trunk  Railway  *'"'■*■ 
Company  (1866),  16  TLC.C^.P.  275;  and  Brigman  v.  Mc- 
Kenzie,  supra,  and  the  more  recent  case  of  Toronto  Railway  v. 
Toronto  Corporation  (1904),  A.C.  809,  whore  in  it  was  hold 
that  the  judgment  of  the  Ontario  Court  of  Appeal,  affirming  a 
finding  of  the  Court  of  Revision  in  its  decision  that  property  of 
the  railway  company  was  assessabto,  was  no  estoppel  in  an 
action  by  the  railway  company  for  a  declaration  that  auHi 
property  was  not  assessable.     Their  Lordships  at  p.  815  said : 

"The  order  of  the  Court  of  Appeal  of  .Tune  28,  1902,  was  not,  therefore, 
the  decision  of  a  Court  having  competent  juritdietion  to  decide  the  queition 
in  isaue  in  this  action,  and  it  cannot  be  pleaded  as  an  estoppel." 
If  this  is  in  conflict  with  Brit/nian  v.  McKemie.,  it  must,  of 
course,  prevail. 

I  would  therefore  dismiss  the  ap|>eal. 

Mabtix,  J.  a.  ;  This  appeal  should  be  allowed  for  the  reasons 
given  in  the  case  of  Royal  Trust  Co.  v.  Liquidator  of  Austin 
Hotel  Co.  [poxt  p.  ;i5;j],  wherein  judgment  is  being  delivereil 
today.  The  order  of  His  Honour  Judge  Swanson  sitting  as 
a  local  judge  of  the  Supreme  Court,  has  not  been  ap()eale.i  "j^"' 
from,  and  therefore  it  should  not  have  been  ignored  by  the 
learned  trial  judge  as  a  nullity,  and  as  it  stands  the  matter  is 
rex  judicata  and  the  action  should  be  dismissed. 
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Calluiku,  J. a.:    I  agree  witb  the  (1ii..-f  Ju^^licc. 

KiiEiiTS,  J. A.  would  (iistiiiss  the  appeal. 

Apprnl  (Jismisscd,  Mnrtii},  J. A.  (itssi'nliiig. 

Solicitors  for  appellant:   Cochrane  cf  Ladncr. 
-Solicitors  for  rospomlent:    Hr,gi]ic  £  DcBcrk: 


BARKER  V.  JU.VG. 

lOlS  rniotirr^ilolion  for  judgment— Cuuil   motina—Wording  of  molion^Hih 

Dec  i:i  ■'■'"■  ''"'''"   ''"*'  -■*'''"■'"'''"  ^■ 

liARKER      -^'"t'""  fT  judgment  must  he  by  vay  of  aotice  ot  motion  to  the  Court  in 
^,  tilt  form  set  out  in  the  Appendix  to  the  Supreme  Court  Rules. 

Application  Uy  plaintiff  for  judgment  on  a  notice  of 
motion  in  tht;  following  words:  "Take  notice  that  an  applica- 
tion will  Ik."  made  on  behalf  of  the  plaintiff,  before  the  pi-eslding 
Sintement  J"''8^  '"  Chambers,  at  the  Court  House,  Vancouver,  B.C..  on 
Jlonday.  llio  18(h  day  of  November,  A.D.  1918,  at  the  hour 
of  10. .'10  o'clock  in  the  forenoon  or  80  soon  thereafter  as  coiinstl 
can  Im!  ht'urd  for  an  order  for  judgment,"  etc.  There  was 
indorsed  on  the  back  "notice  of  motion."  Heard  bj  Mobeiso.v, 
J.  at  Chainbera  in  Vancouver  on  the  13th  of  December,  1918. 

Earle,  K.C.,  for  the  application. 

G.  L.  Maclnnes,  contra;  took  the  preliminary  objection  th»t 
under  marginal  rule  559  plaintiff  must  apply  by  vray  of  notice 
of  motion  to  the  Court,  and  the  notice  must  comply  with 
Form  18,  Appendix  "B"  to  the  rules. 

MoRBisoK,  J.:    Objection  sustained.      The  rule  is  specific, 
Judoment    ''^^  ^^^  form  in  which  a  notice  of  motion  must  be  given  ia 
plainly  set  out  in  the  appendix.      In  applications  of  this  kind 
both  the  rule  and  the  form  must  be  adhered  to. 


AppUeation  refuted. 


l.JiM 
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THE  ROYAL  TRUST  COIIPAXY  v.  LIQUIDATOR  OF    ooiwr  or 
THE  AUSTIN  HOTEL  COMPANY,  LIMITED.  ^I^ 

isis 

Dec.  10. 


Statutes — Interpretation — "Any   judge  of   the  Supreme   Courl" — "Pertona 
deaigiiala" — Loeal    judge    of    Supreme    Court — Jurisduitiory^-R,S£.0.  _ 
1911,  Cap.  20,  See.  21— B.C.  8lat».  19U,  Cap.  5,  See.  t;   1915,  Cap.  10,       jtj,^^j_ 
Sec.  3.  Trust  Co. 

The  words  "any  judge  of  the  Supreme  Court"  in  section  2  of  the  Bills  of  LiQWidatob 
Sale  Act  Amendment  Act,  1814,  apply  to  a  Judge  of  the  Supreiue  Court    ^Z^^^" 
persona  dettgnata,  and   a  local  judge  of  the  Supreme   Court  has  no 
jurisdictioQ  to  make  an  order  extending  the  time  for  regiatration  of  n 
chattel    mortgage   under   said   Act    (Martix   and   McPhillIPS.   JJ,A. 
dissenting) . 

Tfce  Canadian  Paeific  Railway  Company  v.   The  lAttU  BeminaTji  of  8I«. 
TAerete   (1889),  Id  S.C.R.  606  followed. 


Appeal  from  an  order  of  Hvsteb,  CJ.B.C.  o£  the  27th  of 
February,  1918,  on  the  application  of  the  liquidator  of  the 
Austin  Hotel  Company,  Limited,  to  vary  the  certificate  of  the 
district  registrar  settling  the  list  of  creditors  of  said  Company. 
A  chattel  mortgage  was  executed  by  the  Austin  Hotel  Company, 
Limited,  to  Albert  Austin  on  the  8th  of  June,  1916.  An  order 
was  made  by  Caldeb,  Co.  J.  as  a  local  judge  of  the  Supreme 
Court  at  Aahcroft  on  the  8th  of  July  following,  exteniling  the 
time  for  registration  of  the  chattel  mortgage  with  the  registrar 
of  joint-stock  companies  until  the  18th  of  July,  and  oo  the 
22nd  of  July,  a  further  extension  was  granted  by  said  judge 
until  the  lat  of  August,  the  chattel  mortgage  being  then 
duly  registered.  Upon  the  Austin  Hotel  Coinpany,  Limited,  I 
being  wound  up,  the  district  registrar  by  his  certiticate  placed 
the  Royal  Trust  Company,  as  executor  of  the  estate  of  Alfred 
Austin,  deceased,  on  the  list  of  creditors  as  a  secure<l  creditor. 
On  the  application  of  the  lii|uidator  of  the  said  Company  in 
li()iiidation,  the  learned  Chief  Justice  varied  the  district  regis- 
trar's certificate  in  so  far  as  the  claim  of  the  Royal  Trust 
Company  as  executor  aforesaid  was  concerned  by  pbieing  the 
Company  on  the  list  of  creditors  as  an  ordinary  creditor  only, 
holding  that  the  orders  of  the  8th  and  22ud  of  Jidy,  IflKl,  made 
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^An^ix"    by  the  local  judge  of  the  Supreme  Court  at  Ashcroft,  extending 

the  time  for  filing  the  chattel  mortgage,  were  invalid  as  the 

1018        \oca\  judge  of  the  Supreme  Court  had  no  jurisdiction  to  make 
Dec.  le.     the  order.     The  Royal  Trust  Company  appealed. 
Royal  ^''^  appeal  was  argued  at  Vancouver  on  the  24th  of  April 

TbostCo.    1918,   before  Macdonald,   C.J.A,,    Maetin,   Galliher,  Mc- 
LiQuiDATOB  Phillips  and  Ebebts,  JJ.A. 
OF  Austin 
""^  Davis,  K.C.,  for  appellant:    The  whole  question  is  whether 

section  21  of  the  Bills  of  Sale  Act  as  amended  by  section  3  of 
Cap.  5,  B.C.  Stats.  1914,  and  section  3  of  Cap.  10,  B.C.  Stats. 
1915,  gives  power  to  a  County  Court  judge  as  a  local  judge  of 
the  Supreme  Court  to  make  the  orders  in  question.  The  only 
decision  on  the  question  is  Re  Hall  Mining  and  Snieltittg  Co. 
(1905),  11  B,C,  492.  This  was  an  application  in  a  similar 
matter,  when  it  was  held  to  be  a  "matter  in  and  before  the 
Court"  under  section  26  of  the  Supreme  Court  Act  of  1904. 
which  is  similar  to  section  15  of  the  present  Act  (R.S.B.C. 
1911,  Cap.  58).  The  word  "any"  in  the  section,  I  contend. 
Argument  indides  a  local  judge  of  the  Supreme  Court 

Baird,  for  respondent :  A  local  judge  of  the  Supreme  Court 
only  has  such  jurisdiction  as  is  given  by  statute  or  the  Rules  of 
Court.  Section  15  of  the  Supreme  Court  Act,  of  itself,  gives 
no  authority ;  it  merely  directs  where  the  authority  may  be 
obtained.  The  section  under  which  Re  Hall  Mining  arul  Smelt- 
ing Co.  (1905),  11  B.C.  492,  was  decided,  specifically  saya 
"judge  in  Chambers."  In  the  other  cases,  "County  Court 
judge"  is  specially  mentioned,  but  it  is  not  here.  The  learned 
Chief  Justice  held  he  was  persona  designata  under  the  Act. 
Davis,  in  reply. 

Cur.  adv.  vult. 


leth   December,   lOlS. 

Macixjnalu,  C.J.A. :   My  reasons  for  judgment  in  Hdnna  v. 

Costerion.  jiiat  handed  down  [anle  p.  347],  apply  to  this  case 

MACDoifAU)  *'*^'  '^^  '^^  assumption  that  the  judge  mentioned  in  the  Bills  of 

C.J.A.       Sale  Act  in  question  in  this  appeal  ie  not  a  persona  designata. 

But  in  mj  opinion  he  is  such.  T  think  the  same  construction  must 

be  given  to  the  statute  in  question  here  as  was  given  in  The 
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Canadian  Pacific  Railway  Company  v.  The  Little  Seminary 
of  Ste.  Therese  (1889),  16  S.C.R.  606  by  ihe  statute  therein 
in  question.  The  Court  was  there  considering  the  construction 
of  that  section  of  the  Railway  Act  which  conferred  power  upon 
judges  of  the  Superior  Courts  of  Quebec  to  make  certain  speci- 
fied orders  in  connection  with  the  carrying  out  of  the  iVct. 
What  Patterson,  J.A.  said  in  that  case,  at  pp.  618-9,  is 
peculiarly  applicable  to  the  slatute  in  question  here: 

"All  tbe«e  functions  may  b«  exercUed  by  any  judge  of  any  of  the  Courts 
embraced  by  the  definition  of  the  ejipression  'superior  courts.'  They  are 
function!  which  from  their  nature  and  object  must  be  intended  to  b«  exer- 
cised in  a  summary  manner  and  not  liable  to  the  delay  incident  to  the 
appeals  from  court  to  court." 
Taschereau,  J.A.  said,  p.  611 : 

"Under  the  Railway  Act,  the  judge  and  not  the  court  hii  exclusive  juris- 
dlction  in  the  mattera  now  in  eontcBtation." 

It  dees  not  appear  to  me  that  there  can  be  any  warrant  for 
putting  a  construction  on  the  expression  "a  judge  of  the 
Supreme  Court"  which  would  include  a  "local  jndge  of  the 
Supreme  Court."  I  think  the  description  of  the  judge  is  used"" 
in  its  well  known  and  accepted  sense,  and  cannot  be  accurately 
applied  to  a  local  ofiBcer  who  may  have  some  of  the  powers 
exercisable  by  a  Supreme  Court  judge  in  Chambers.  To  hold 
that  a  local  judge  is  within  the  designation  would  result  in  this, 
that  he  could  exercise  the  powers  conferred  not  only  in  his  own 
county  but  in  any  part  of  the  Province  as  fully  as  could  be 
done  in  the  premises  by  a  Supreme  Court  judge. 

I  therefore  think  the  appeal  should  be  dismissed. 

Martin,  J.A. :  This  appeal  raises  the  question  of  the  juris- 
diction of  the  County  Court  judges  as  local  judges  of  the 
Supreme  Court,  and  arises  out  of  the  fact  that  Chief  Justice 
HuHTEE  has  ignored  as  v^holly  mill  and  void  ((1918),  1 
W.W.R,  794),  and  in  effect  set  aside  two  orders  extending  the 
time  for  registering  a  chattel  mortgage  made  by  His  Honour 
Judge  Caldkb,  the  local  judge  of  the  Supreme  Court  for  the 
county  of  Cariboo,  and  has  in  eonst-quent-c  ;i]acpd  the  appellant 
upon  the  list  of  unsecured  creditors  on  the  ground  that  its  mort- 
gage was  invalid  as  not  being  registered  in  due  timr,  which 
would  be  the  case  if  said  two  orders  can  be  regarded  as  a  nullity. 
But  it  is  clear,  upon  the  express  decision  of  (he  Full  Court 


lOlfl 
Dec.   16. 


LlQUIDATOB 

OF  Austin 
Hotel  Co. 
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°^kal'  ^^  ^''S""""'  ^'-  Meh'emic  (U97),  6  B.C.  56.  that  such  orders 

— -  cannot  lie  so  reganled  but  miiet  be  appoaled  from,  if  no  otbcr 

'^'*'  conrsL'   ia  provided   for  their  correction,   Mr.   Justice  Dhakc 

Dec.  10.  who  pronounced  the  leading  judgment,  saving: 


HotklCo. 


"Tlte  order  in  litis  enae  purjiurlB  and  on  itc  face  appears  tu  be  an  uider 

Tbubt  Co      "*  *''^  Supreme  Court,  and  ia  so  ptilcred  on  the  rccordi  of  Uie  Court.     [I 

„_  was  made  li}-  a  local  jud^e  of  this  Court,  vvlinse  jurisdiction  is  of  a  llBiitfd 

LiQlTtDATOB  nature,  and  who  wm  not  authorised  to  hear  trials  tet  dowa  (or  hearing  !ii 

uLi^*?^'    Ihe  Supreme  Court.      The  uonlviiljou  is  tliat  having  bsen  made  in  esBCM  ol 

jurisdiction,  it  is  b  nullit,v,  utid  does  tii>t  require  any  proceeding*  to  be 

taken   to  cancel  or   remove   it.      This   is   not  the  case.      However  bad  ol 

imperfect  an  order  may  be.  when  it  once  ia  passed  and  entered  b;  a  proper 

officer,  it  becomes  a  part  of  the  Court  records,  and  must  Iw  set  aside  bv  • 

Court  of  (■ompetent  jurisdiction ." 

That  case  was  even  stronger  than  this,  because  there  the 
learned  local  judge  esaa.ved  to  sit  and  act  as  the  Supreme  Court 
itself  bv  holding  a  trial  (not  merely  sitting  in  ('hamliera  at  lit 
the  ease  at  bar),  something  he  clearly  had  no  [lower  to  do  aiuce 
the  aniendmeut  tJ)  the  Supreme  t'ourt  .\ct  passed  on  May  Srh, 
ISltV,  Cap.  8,  Sw.  1",  two  riays  after  the  unanimous  decision 
"of  the  Full  Conn  iti  Poalill  v.  '/'mjiM  (ISnT),  5  B.C.  374. 
holding  on  the  statute  and  rules  then  existing  that  local  judgw 
within  their  territorial  jurisdietion  as  County  Court  jtidg<« 
had  all  the  powers  of  Supreme  Court  judges.  As  Mr.  .fustic* 
McCreioiit  put  it,  Chief  Justice  Davik  concurring,  pp.  y70>-7 
(5  B.C.): 

"The  sulietilution  uf  the  words  'within  his  terrilorial  jurisdictiim'  fat 
those  'in  all  actiona  brought  in  Ilia  County  and  by  a  Suprenii;  Court  Judge 
aitting  at  Chambers'  cannot  he  mistaken,  for  it  shews  that  his  Supreme 
Court  jurisdiction  is  no  longer  limitmi  to  actions  brought  In  hia  oountj' 
and  Chamber  applications  subjpct  to  excejitions,  but  that  Judge  BOUL, 
whilst  within  his  territorial  jurisdiction,  lias  the  powers  and  jurisdielica 
of  a  Snpreme  Conrt  .Ind((e.  Ff  he  had  l*en  silting  within  the  ronnty  of 
New  Westiuioster,  thern  could  then  be  no  doubt  as  to  his  jurisdiction  in 
th'.'  matter  in  ijuetition.  And  T  think  subsniiient  lejiislalion  leiirr«  nb  doubt 
that  he  hiis  the  same  jurisdiction  in  the  county  of  Vancouver  n*  in  that  <A 
Mew  Westminaler." 
jVnd  at  p.  377 : 

"T   think  Jud^   Hoix   siltinfc   In   Vancouver  i 
Supreme  Court,  ciiubl  CN^rciw  jurisdiction  in  an 
as  a  Supreme  Court  .Judge  could  have  done." 
And  Mr,  Justice  Drake  said,  at  p.  37fi: 

"If  a  .'iupreme  Court  -ludge  hits  that  power,  then  the  Local  Judge  of  this 
district  is  equally  clothed  with  it.  .  .1  think  that  the  only  raode  of 
taking  raception  to  an  order  of  Mr.  Bolk  as  Local  Jud^  of  the  SupMiM 
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Court  is  by  appeiiling  to  the  Full  Court,  anil  not  to  a  siugle  Judge;  in 
this  view  Mr.  Justice  Walkem  whs  right  in  refusing  tu  make  the  order 
asked  tor." 

These  orders  here  are  not  objected  to  as  lieing  in  any  way 
invalid  or  irregular  for  want  of  form  in  their  entry  or  .soaliiig- 


appear  to  be,  arid  as  the  originals,  to  which  I  have  referred, 
sliew.  Snch  being  the  case,  the  two  authorities  cited  shew  that 
the  learned  judge  below  was  not  justified  iu  treating  them  a9 
nullities,  and  we,  in  accordance  with  our  well-established  prac- 
tice and  general  rule,  in  that  behalf,  are  bound  by  them,  unless 
some  later  change  has  been  made  by  statute  or  decision  of  a 
higher  Court  which  is  binding  on  us.  The  only  decision  of 
that  nature  which  has  been  put  forward  is  that  of  their  Lord- 
ships of  the  Privy  Council  in  Toronto  Railway  v.  Toronto 
Corporalion  (1904),  A.C.  809;  73  L.J.,  P.C.  120;  but,  with 
all  due  respect,  that  has  no  bearing  whatever  upon  the  question 
before  us,  because  it  was  a  decision  in  a  tax  case  upon  the 
special  statutory  powers  of  a  municipal  Court  of  Revision,  and 
also,  necessarily,  from  the  Court  of  Appeal  nominated  specially 
to  hear  appeals  from  said  municipal  court,  which  Court  of 
.\ppeal  could  have  no  jurisdiction  over  the  subject-matter  if  it 
were  ex  juris  below,  and  therefore  its  jurisdiction  stood  upon 
the  same  statutory  foundation  as  the  Court  below.  This  is 
indeed  pointed  out  in  the  judgment,  p.  815  ({1904),  A.C.) : 

"It  appears  to  their  Ixirdehipa  that  the  jurisdiction  of  the  Court  of 
Kevision  and  of  the  Courts  exercising  the  statutory  jurisdictiou  of  appeal 
from  the  Court  of  Revision  is  confined  to  tlie  question  whether  the  assess- 
ment was  too  higli  or  too  low,  and  those  Courts  had  no  jurisdiction  to 
determine  the  question  whether  the  aeseBsment  commissioner  had  exceeded 
his  powers  in  assessing  property  wiiich  was  not  by  iaw  assessable.  In 
other  words,  where  the  assessment  was  ab  inilio  a  nullity  they  liad  no 
jurisdiction  to  conflrm  it  or  give  it  vnlidity.  Tlie  order  of  the  Court  of 
Appeal  of  June  2S,  lfl02,  wns  not,  therefore,  the  decision  of  a  Court  liaving 
competent  jurisdiction  to  decide  the  question  in  issue  in  this  action,  and  it 
cannot  l>e  pleaded  us  an  estoppel." 

There  is  no  rcspmblancr  between  such  a  situation,  i.e.,  the 
order  of  a  mere  municipal  court  of  revision  with  a  strictlv 
limited  statutory  jurisdiction  and  the  order  before  us  of  a  local 
judge  of  a  Supreme  Court  with  original  ami  plenary  powers. 

The  following  oft-cited  observations  of  Lord  Chancellor  irnls- 
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in  Quinn  v.  Letithem   (IftOl),  AC.  49o  at  p.  506;    TO 
P.C.  7(!,  are  in  point: 
"Thtre  are  two  observations  of  a  general  clniracler  which  I  wish  to  make, 
and  one  is  to  repeat  wliat  I  liave  very  often  said  before,  that  every  judg- 
ment must  be  read  as  applicable  to  the  particular  facts  proved,  or  assamed 
RoTAL        to  be  proved,  since  the  generality  of  the  expressions  which  may  be  found 
Tbdst  Co.     tliere  are  not  intended  to  be  expositions  of  the  whole  law,  but  governed  and 
cjualiAed  by  the  particular  facts  of  the  ease  in  which  such  expresBiont  are 
to  be  found.      The  other  is  that  a  case  is  only  an  authority  for  what  it 
nctually  decides.      I  entirely  deny  that  it  can  be  quoted  for  a  proposition 
that  may  seem  to  follow   logically   from   it.      Such  a   mode  of  reasoning 
asBunieB  that  the  law  is  necessarily  a  logical  code,  whereas  every  lawyer 
must  acknowledge  that  the  law  is  not  always  logical  at  all." 

There  are,  it  is  true,  certain  and,  happily,  very  exceptional 
cases  where  an  or<ler  of  a  Court  of  original  and  concurrent 
jurisdiction  may  be  ignored  as  a  nullity,  such  aa,  in  The 
"Leonor"  (1917),  3  W.W.R.  861,  which  was  one  of  an 
invasion  of  a  co-ordinate  Jurisdiction  during  a  hearing,  but 
the  case  at  bar  is  not  of  that  Prussianized  complexion. 

It  follows  that,  in  my  opinion,  this  appeal  should  ho.  allowed, 
because,  with  all  due  respect,  the  learned  judge  below  should 
have  followed  the  course  adopted  by  Mr.  Justice  Walkem  and 
approved  by  the  Full  Court  in  PostUl  v.  Traves,  supra,  and 
treated  the  order  of  the  local  judge  as  valid  till  discharged  on 
appeal  in  the  ordinary  way,  and  therefore  this  appeal  should 
be  allowed. 


MABTIN, 


This  renders  it,  strictly  speaking,  unnecessary  from  my 
point  of  view  to  discuss  the  other  questions  raised,  but  I  think 
it  proper  to  say  that  I  have  had  the  benefit  of  seeing  the  judg- 
ment of  my  brother  McPhillips,  and  am  of  opinion  that  for 
the  reasons  therein  ^ven,  and  others  which  could  be  advanced 
if  necessary,  the  learned  local  judge  had  jurisdiction  to  make 
the  orders  in  question.  I  shall  only  add  the  case  of  In  re 
Reliance  Gold  Mining  and  Milling  Co.  (1908),  13  B.C.  483, 
under  section  82  (as  it  should  be  reported,  not  89)  of  the  then 
Land  Registry  Act,  1906,  Cap.  23,  aa  an  illustration  of  the 
well-recognized  practice  and  custom  in  the  exercise  of  that 
jurisdiction  to  which  he  refers.  The  further  question  of  a 
judge  being  persona  designaia  (if  that  is  an  appropriate  term 
to  apply  to  the  present  situation,  and,  strictly,  it  is  not)  came 
up  before  us  in  another  form  this  term  (on  December  4  and  5). 
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in  Chandler  v.  Cily  of  Vancouver,  am 
ihe  judgment  I  aui  preparing  therein. 

But  I  do  think  it  desirable  to  stat*;,  as  it  is  a  fundamental 
and  constitutional  matter,  that  I  entertain  no  doubt  about  the  '"' 

power  of  the  Legislature  of  the  Province  to  enact  section  15  Rot&l 
of  the  Supreme  Court  Act,  R.S.B.C.  1911,  Cap.  58.  Under  ^'^s^C'*- 
section  92,  subsection  14,  of  The  British  North  America  Act,  LiqumAToa 


to  . 


"(14.)  The  adiniiiiatrfttion  of  justice  in  the  Province,  including  the  con- 
rtitntiiNi,  maintenance,  and  orgsnization  of  Provincial  Courts,  both  of  civil 
•od  of  criminal  jurisdiction,  and  including  procedure  in  civil  matter!  in 
tbow  Courts." 

Under  these  wide  powers  of  constitution  and  organization  it 
is  clear  that  the  Legislature  may  declare  that  the  Supreme  Court 
may  be  composed  (i.e.,  constituted)  of  such  judges  as  it  shall 
see  fit,  and  if,  e.g.,  it  saw  fit  in  its  next  session  to  enact  that  this 
Court  on  or  after  January  1st  next,  should  be  constituted  with 
seven  judges,  instead  of  the  present  five,  and  that  the  same 
should  consist  of  the  five  existing  Justices  of  Appeal  and  the 
senior  puisne  judge  of  the  Supreme  Court  of  the  Province  and 
the  senior  County  Court  judge  of  the  Province,  what  possible 
constitutional  objection  could  be  raised  to  such  an  enactment? 

And  further,  it  is,  e.g.,  just  as  much  entitled  to  say,  on  the 
one  hand,  that  a  newly  "re-organized"  Court  sliall  be  composed 
of  certain  occupants  of  other  existing  Courts,  as  it  is  to  say  on 
[he 'other  that  none  of  the  present  occupants  of  the  Bench  shall 
sit  on  it,  and  that  it  should  be  constituted  by  tlic  selection  of 
individuals  from  the  Bar  only.  The  occupants  of  the  said 
respective  existing  offices  would  continue  to  be  appointed  from 
lime  to  time  as  vacancies  occurred  by  the  Governor-General 
under  section  96  of  the  British  North  America  Act,  but  the 
power  to  constitute  an  office  to  which  judicial  duties  are  attached 
and  the  power  to  appoint  an  occupant  to  perform  those  duties 
are  entirely  different  things,  which  cannot  be  constitutionally 
confused.  The  said  Provincial  legislation  does  not  pertain  to 
or  aim  at  the  selection  or  nomination  of  individuals  to  fill  offices, 
but  the  apportionment  of  duties  to  the  otherwise  (i.e.,  Fed- 
erally) appointed  occupants  of  these  offices ;   in  other  words,  the 
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not  jjcrsoiial  l>iit  official.       Thv  Full   Coiiri  in 
supra,  hail  no  duntit  alioni   (he  matter,  as 
appear  bv  the  citatioiifi  hereinbcforp  giveD. 


couBTOF     Legislature 
PostiU  V.   Trar 


,  .T.A.:    I  at;.-. 


litli  the  Chief  Jiisticu, 


MtPii 


\ 


Afs,  A. A.:  In  tiiv  opinion  the  appeal  shouM  pl«- 
Proviiici'  s"  vnsr  lis  British  Coliinihln  it  is  t^  !« 
expected  that  there  will  be  fouml  logislatton  admittiug  of  the 
exercise  of  powers  locallv  bv  local  judges  of  the  Supreme  Cnurt, 
which  at  other  poinia  would  lie  exereiarid  by  judges  of  the 
Supreme  Court,  i.e.,  Victoria  Judicial  Uistrict  and  Vaueourer 
.Tiidicial  District,  al  wliich  pniuts  all  the  jiulges  of  the  Supreme 
Court  reside.  Therefon-  one  naturally  looks  for  enabling  powers 
and  in  the  Supreme  Court  Act  (Cap.  5S,  R.S.B,C..  1911)  is  to 
be  found  section  15,  which  reada  as  follows: 

"Judges  of  tlie  eovernl  County  Court*  «hal]  be.  Judges  ot  t\us  Caurl  im 
the  piir|>0Bi>s  of  their  jiiriBdictinn  in  itctioiiH  in  the  Court,  and  in  the  exn- 
cise  of  auch  juriadiction  may  he  styled  'l.ncnl  JudtJPB  of  the  Suprtrme  Ourt 
of  BritJsb  C'filunittia,'  itnd  shnll  in  all  causes  Hiid  iiuttten  in  the  <^urt  b*>«i 
BuhJKl  to  l{ule«  of  Court,  power  aiul  autliority  to  do  and  perform  all  lueli 
nets  am)  traiiBacl  all  such  business,  in  resptsrt  of  causes  and  iDSttpra  in  Mid 
bcfdre  Ihe  Court,  at  thpy  ore  l>y  Stntute  or  Rules  of  Court  in  that  hthM 
from  time  ta  time  empowered  to  do  and  jwrfunni  Providnl  that  this  Mo- 
tion ahsll  not  applf  to  Die  Victoria  Judicial  Dintrict  or  thH  Vaaeoum 
Tudicial  District." 

The  section  aa  above  set  forth  was  in  tlie  same  lenna  when 
^■Br  flail  Minhu)  an<i  Smelting  Co.  (1905),  11  B.C.  492,  wae 
decided,  and  in  tliat  ease  my  brother  Marti?;  (then  licin^  a 
judge  of  the  Supreme  Court)  said,  at  p.  493: 

"For  the  gtiidoneo  of  the  profewton  and  of  the  Land  Registmr  in  tie 
future,  I  dmw  attention  to  the  fact  that  th«  local  jndite  lias  juriadlction 
over  this  application;  the  statute  is  clear  on  tlie  point,  for  this  U 
undoubtedl}'  a  'matter  in  nnd  before  tiie  Cuurt'  within  1ii«  juriBdiclion  u 
provided  by  section  26  of  the  Supreme  Court  Act." 

Thia  decision  was  given  in  1905,  and  to  this  date  has  D"! 
been  disagreed  with,  and  it  is  reasonable  to  supjjose,  in  fa*!  it 
was  stated  at  the  bar,  has  lieen  acted  upon  by  ihe  legal  profes- 
sion for  now  Home  12  or  13  years,  and  no  doubt  hundreds  of 
applications  were  made  and  granted  extending  the  time  for  the 
registration  of  mortgage  securities  in  this  long  interim  of  time, 
and  particularly  where  money  has  to  be  often  sou^t  abroail 
and  there  is  of  necessity  long  delay  in  the  final  completion  of 
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the  set'iirities,  and  the  Legislature,  recognizing  this,  iiiatk'  lln-    ^^^L^' 
following  provision  in  the  Bills  o£  Sale  Aot  (Cap.  32,  R.S.B.C.       — 
1S97,  See.  10) :  •"'^ 

"It  shall  be  lawful  for  any  Judge  of  the  Supreme  Court,  upon  applicatJDii      Dec.   IG. 

made  to  him  for  that  purpose  within  the  period  Iiereiiibefore  provided  for 

tlie  registration  of  any  bill  of  sate,  supported  by  atlidavit  setting  forth  the        Royal 

facta  on  which  such  application  is  based,  to  make  iin  order  extending  the     "(■'STto. 

lime  for  registration  for  such  further  period   as  to  the  said  Judge   alinll  Liquidator 

iipjiear  expedient  or  just,  provided  that  such  further  period  shall  nnt  excwd    op  Austin 

the  space  of  two  nioiiths.      On  the  granting  of  any  such  extension  of  time.     Hotel  Co. 

an  office  copy  of  the  order  granting  such  extension  ahull  be  annexed  to  the 

bill  of  sale  or  copy  thereof,  as  the  case  may  be,  and  registered  therewith: 

and  the  registration  of  such  bill  of  sale  or  copy,  and  copy  order,  within  the 

extended  period  granted  by  such  order,  shall  have  the  like  effect  as  if  such 

bill  of  sale  or  copy  thereof  had  been  registered  within  the  time  limited  by 

thiH  Art  therefor." 

And  in  the  Bills  of  Sale  Act  (Cap.  8,  B.C.  Stata.  1905)  we  find 

section  11,  which  reads  as  follows:  , 

"Within  ODe  month  from  the  date  of  execution  of  any  bill  of  sale  any 
Judge  of  the  Supreme  Court,  on  being  eattsfled  by  affida.vit  that  the  omis- 
sion to  register  a  bill  of  sale  within  the  time  prescribed  by  this  Act,  or  to 
file  the  affidavit  of  bona  fidea,  as  required  by  section  7,  subnection  (81,  or 
tlie  omission  or  misstatement  of  the  name,  residence,  or  occupation  of  any 
person,  was  accidental  or  due  to  inadvertence,  may,  in  his  discretion,  order 
such  omiseion  or  misstatement  to  be  rectified  by  the  insertion  in  the 
register  of  the  true  name,  residence  or  occupation,  or  by  extending  the 
time  for  such  registration,  on  such  terms  and  conditions  (if  any)  as  to 
security,  notice  by  advertisement  or  otherwise,  or  as  to  any  other  matter 
as  he  thinks  fit  to  direct.  An  af&ce  copy  of  any  order  made  as  aforesaid 
shall  be  annexed  to  the  bill  ot  sale  or  any  copy  thereof,  as  the  case  may  ucphillips 
be,  and  registered  therewith."  j.A, 

And  in  the  present  Bills  of  Sale  Act  (Cap.  20,  R.S.B.C.  1911), 
section  21,  as  re-enacted  by  section  2  of  Cap.  5  of  1914,  reads 
as  follows: 

"Any  Judge  of  the  Supreme  Court,  on  being  satisfied  by  affidavit  that 
the  omission  to  register  a  bill  of  sale  within  the  time  prescribed  by  this 
Act,  or  to  file  the  affidavit  of  bona  fides,  as  required  by  sections  13  or  14, 
or  the  omission  or  misstatement  of  tlie  name,  residence,  or  occupation  of 
any  person,  was  accidental  or  due  to  inadvertence,  or  some  other  sufficient 
cause,  may,  in  his  discretion,  order  euch  omission  or  misstatement  to  be 
rectified  by  the  insertion  in  the  register  of  the  true  name,  residence,  or 
occupation,  or  by  extending  the  time  for  such  registration,  on  such  terms 
nnd  conditions  (if  any)  as  to  security,  notice  by  advertisement  or  other. 
wise,  or  as  to  any  other  matter  as  he  thinks  fit  to  direct;  and  in  the  case 
of  an  extension  of  time  being  granted  such  order  will  be  without  prejudice 
to  the  rights  of  any  third  party  who  has  in  the  meantime  acquired  title  to 
all  or  some  of  the  same  chattels,  either  by  purchase  and  possession  or  by 
registration  of  a  bona  /ii/e  bill  of  sale  thereof  within  the  time  limited  for 
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cxitJBT  OF      icgistration  by  this  Act.      An  office  copj'  of  any  order  made  as  aforeuid 
APPEAL       ahall  lie  annexed  lo  the  bill  of  sale  or  any  copy  thereof,  aa  the  cau  may 
be,  and  registered  therewith." 

And  in  the  present  Companies  Act  (Cap,  39,  R.S.B.C.  1911) 

""''■  ^^-     as  amended  by  B,C.  Stats  1916,  Cap.  10,  Sec,  5,  we  have  section 

Royal      103  reading  as  follows: 

TBirST  Co.         „  ^  jmjgg  „(  (he  Supreme  Court,  on  being  aatiafied  that  the  omiasion  to 

LiquiDATOl  '^B''^''   B   mortgage   within  the   time   hereinbefore   required,  or   that  the 

OF  AOBTIN    owiBBion   or   miaatatement   of   »ny   particular   with    reapect   to   any   lueh 

Hotel  Co.    mortgage  was  accidental,  or  due  to  inadvertence  or  to  some  other  aufficient 

oauBe,  or  is  not  of  a  nature  to  prejudice  the  poiitioD  of  creditors  or  ahare- 

liolders  of  the  campnny.  or  that  on  other  grounds  it  ia  just  and  equitable 

to  grant  relief,   may,   on   the  application  of  the  company  or  any  peraon 

interealed,  and  on  sucli  terma  and  conditions  as  seem  to  the  Judge  just 

and  expedient,  order  that  the  time  for  registration  be  extended,  without 

prejudice  to   the   rights   of   parties  acquired   prior  to  the  actual   date  of 

regiatrattoD,  or,  as  the  case  may  be,  that  the  omisaion  or  miastatement  be 

rectified." 

The  learned  Chief  Justice  of  British  Columbia  has  held  that 
the  order  extending  the  time  for  registration  was  made  without 
jurisdiction  and  is  to  be  disregarded,  and  that  the  chattel  mort- 
gage not  being  registered  in  time,  the  Royal  Trust  Company, 
the  appellant,  cannot  be  deemed  a  secured  creditor.  Section 
103  (Cap.  39,  R.S.B.C.  1911)  is  in  like  terms  to  section  96 
of  the  Companies  (Consolidation)  Act,  190S,  Cap.  69 
(Imperial),  it  being  well  known  that  a  request  went  to  all  the 
Overseas  Dominions  from  the  Colonial  Office  that  the  company 
MCPHiLUPa,  Iftw  throughout  the  Empire  should  be  made  to  conform  as  nearly 
■'■*■  as  possible  to  the  Iiriperial  legislation  on  the  subject.  So  far 
as  British  Columbia  was  concerned,  its  legislation  has  been  for 
years  like  in  character.  Palmer  on  Company  Law,  10th  Ed., 
deals  with  section  9B,  our  section  103,  at  pp.  281-2. 

It  will  be  seen  that  in  the  present  case,  the  company  being 
wound  up,  it  is  now  too  late  for  the  appellant  to  obtain  an 
order  from  a  Supreme  Court  judge.  Now  imder  section  15  of 
the  Supreme  Court  Act  above  quoted  (Cap.  58,  R.S.B.C.  1911), 
the  judges  of  the  County  Courts 

"shall  be  judges  of  the  Court  [Supreme  Court]  for  the  purposes  of  their 
iurisdiction  in  actions  in  the  Court,  ....  and  shall  in  all  cau«es  and 
mattera  in  the  Court  have,  subject  to  Rules  of  Court,  power  and  authority 
lo  do  and  perform  all  such  acta  and  transact  all  such  business  In  reap«cl 
to  causes  and  matters  in  and  before  the  Court,  aa  they  are  by  Statute  or 
Bules  of  Court  tn   that  behalf  from   time  to  time  empowered  to  do  and 
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It  then  becomes  oecessary  to  see  what  the  Rules  of  Court    '^f^^^ 

provide,  and  for  the  purpose  of  the  inquiry  on  this  appeal,  it       

is  only   necessary  to  quote  the  following  from  the   order   in        '^'^ 
council  of  the  16th  of  June,  1906,  under  the  heading  "Powers     "ec.  l«. 
of  Local  Judges  of  the  Supreme  Court" :  Royal 

"1.     The   Judge   of   ever^  County  Court  in  a)t   actiona   brought   in  his    TbuhtCo. 
countj   shall   be   and   lierebj   ia   empowered   and   required   to  do  all   such  ti. 

things,  and  transact  all  such  busineaa,  and  exercise  all  such  authority  »nd  Liquidator 
jurisdiction  in  respect  to  the  same  as  by  virtue  of  an;  statute  or  custom    ^OtelCo 
or  bj  the  rules  of  practice  of  the  Supreme  Court  are  now  done,  transacted, 
or  exercised  by  any  Judge  of  the  said  Court,  sitting  at  Chambers,  Rave  and 
except  in  respect  of  the  matters  following  land  matters  and  proceedings 
are  set  out  which  admittedly  are  not  "actiona"]. 

"But  nothing  in  this  Rule  contained  sball,  or  shall  be  held  to,  limit  the 
jurisdiction  which  the  said  County  Court  Judges  have  heretofore  possessed 
or  exerciaed  by  virtue  of  any  statute  or  custom." 

It  will  be  noticed  the  rule  reads, 
"by  virtue  of  any  atatute  or  ouetom  or  by  the  rules  of  practice  of  the 
Supreme  Court  are  now  done,  transacted  or  exercised  by  any  Judge  of  the 
said  Court  sitting  at  Chambers." 

Certainly  it  has  been  the  "custom"  of  the  judges  of  the 
Supreme  Court,  as  well  as  the  local  judges  of  the  Supreme 
Court,  to  make  the  orders,  such  as  the  one  impugned  upon  this 
appeaL  in  Chambers,  extending  over  a  long  period  of  years. 
In  my  opinion  the  Rules  of  Court  give  even  a  wider  jurisdic- 
tion than  the  statute  to  the  local  judges  of  the  Supreme  Court, 
when  we  have  "custom"  and  "practice"  introduced,  and  the 
Rules  have  the  force  of  statute  law.  mcphujjpb. 

That  the  order  made  by  Caldee,  Co.  J.  was  an  order  made 
by  him  as  a  local  judge  of  the  Supreme  Court  cannot  be  gain- 
said. It  so  reads  it  was  made  in  Chambers,  where  it  could 
rightly  be  made.  It  still  stands,  it  has  not  been  set  aside — 
only  ignored — treated  aa  a  nullity,  and  that,  with  great  respect 
to  the  learned  Chief  Justice  of  British  Columbia,  in  my  opinion, 
cannot  be  done.  It  has  been  used  and  is  upon  the  register  of 
mortgages  with  the  registrar  of  joint-stock  companies  in  com- 
pliance with  the  Companies  Act,  and  gives  validity  to  the  regis- 
tration of  the  mortgage. 

To  illustrate  by  analogy  of  reasoning  and  authority,  that  the 
order  of  Caldeb,  Co.  J.  was  made  in  pursuance  of  Supreme 
Court  powers  conferred  by  statute  and  Rules  of  Court,  it  is 
only  necessary  to  refer  to  the  case  of  Baker  v.- Ambrose  (1896), 
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n<iTEi.  Co. 


^ppLix"     "^  ^'■•^■-  tJ.B.  .'J80.      Tlieic  il  was  an  aftiilavil  iiiiiili-  in  pnrsii- 

nnc'o  ai  the  Bills  of  Sale  Act,   1878   (41   &  49   Vict.,  c  31, 

''^^        ImiK'rial).  aiul   it  ^vas  heU],  nlthoiiph  it  was  nnt  made  in  an 
t>»c-  la.     action,  that  Or<1er  XXXVIII.,  r.  IC  (Euelish  Rules)  applied, 
y^y^^      mill  we  iiiive  the  sanii'  rule  in  this  Provincp  (Onler  XXXVIII.. 
TNrsTCo.    p.  Iti). 

The  section  of  the  RilU  of  ShIc  Act  (.R.S.B,C.  litU.  LV 
20;  B.C.  Stats.  11*12,  Cap,  2).  being;  aection  21  as  aniended 
bj-  the  Bills  of  Sale  Act  Amendment  Act.  1914,  in  foree  at  the 
liuie  thi!  order  inipeaehcd  wh^^  made,  reads  as  follows:  [ulreailv 
set.  out]. 

The  learned  C'hief  .Tiistiec  of  BriliBh  Columbia  gave  no 
written  jndgnient,  bnt  the  reporter  in  (UHS).  1  W.W.R.  704 
set'nis  to  have  at^snnii-d.  and  possihlj  the  learned  Chief  -liialif*, 
that  the  order  was  made  under  the  Bills  of  Sale  Act  and  soctio) 
21,  but,  with  great  respect,  I  think  it  was  made  under  the  pro- 
vision as  contained  in  the  Companies  Act  (Sec.  lt)3,  Cap.  59. 
n.S.B.C.  1 911 ),  but  po8ail>I.y  this  ia  inmialerial.  aa  in  the  Bills 
of  Sale  Act  we  have  the  words  "any  jndge  of  the  Supreme 
Court."  and  in  the  Companies  Act  (Cap.  39,  R.S.B.C.  liJll) 
"a  judge  of  the  Supreme  Court.'*  Agaiu  reverting  to  the 
report  of  the  decision  in  (1018),  1  W.W.K.  7fl4,  at  p.  "95  « 
is  state*! : 

IS  Lortlahip  held  that  the  Btpression  'nuy  JuJge  of  the  Supreme  Court' 
t.iitfd  a  Jiiilge  of  tlie  Sujireine  Court  prriionti  ilenipneia  uiiiler  the 
BIIU  of  Sale  Acl,'«itd  tliat  Hia  Honour  Judge  Calder  had  tin  jutifdii 
linn  In  make  nii  ordfr  extending  the  timt  for  registration  as  nboTc  men- 
tioned. He  therefore  made  an  nrder  vnrving  the  TpgiBtrnr's  report  in 
accord" nee  with  tlio  terms  of  thn  liquidator's  application." 

Xow,  if  it  can  be  said  that  an  affidavit  made  under  the  BiUa 
of  Sale  Act  is  in  Court  and  subject  to  the  Btiles  of  ("ionrl,  «»«l 
admittedl.y  it  is  not  in  an  action  in  the  Court  (Sec.  1.5,  Snpreme 
Court  Act,  Cap.  r>8,  R.S.B.C.  1911.  "in  actions  in  the  C<Hirt," 
but  see  also  "in  all  causes  and  matters  in  the  Court"),  yet  it 
may  well  be  a  matter  in  the  Court,  and  if  so,  with  great  reaped 
to  the  learned  Chief  Justice,  there  would  lie  an  error  in  holding 
that  the  expression  "any  judge  of  the  Supreme  Court**  (or  as 
in  section  103  of  the  Companies  Act,  ''a  judge  of  the  Supronw 
Court")  constituted  a  judge  of  the  Supreme  Court  persona 
designata.     It  is  interesting  to  note  the  argmnent  of  Mr.  Atkin. 


UCPRtLUPe,  . 
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K.C.,  counsel  for  the  appellant,  at  p.   169  '(now  Mr.  Justice    ooobt  of 
Atkin)  iu  In  re  Bagley  (1910).  80  L.J.,  K.B.  168,  and  it  is     ^^^ 
to  be  noted  that  the  appeal  failed.      And  see  the  language  of       ^^^* 
Cozens-Hardj,  M.R.  at  pp.  170-72.  l>ec.  1«. 

It  does  not  occur  to  me  that  the  "matters  relating  to  the  royal 
registration  of  any  instrument,  whether  under  an  Act  of  Parlia-  TbdbtCo. 
uient  or  otherwise"  as  contained  in  the  Commissioners  for  Oaths  liquidator 
Act,  1889,  52  Vict.,  Cap.  10,  Sec.  1(2)  (Imperial),  makes  any  ^^''^^ 
difference,  words  which  I  do  not  find  in  section  54  of  the  Evi- 
dence Act  (Cap.  78,  "R.S.B.C.  1911),  as  the  Master  of  the 
Rolls  did  not  base  his  (iecision  wholly  upon  this  jjoint,  but  as 
we  see,  upon  Order  XXXVIII.,  r.  16,  as  well.  Then  we  have 
a  decision  of  this  Court  upon  (he  point  which  is  conclusive, 
namely,  Braden  v.  Brown  (1917),  3  W.W.R.  906  (approving 
Columbia  Bitkulifhtc  v.  Vancoucer  Lumber  Co.  (1915),  21 
B.C.  138,  having  reference  to  a  chattel  mortgage  under  the 
Bills  of  Sale  Act,  which  is  the  present  case;  see  the  judgment 
of  my  brother  Martin  at  length  upon  the  point  at  pp.  144-8), 
it  being  held  that  (see  head-note,  p.  906)  "Rule  309"  (which 
is  the  County  Court  Rule,  similar  in  its  terms  to  Order 
XXXVIII.,  r.  16,  of  the  Supreme  Court  Rules)  '"which  pro- 
vides that  an  affidavit  shall  not  be  sworn  before  the  solicitor 
for  the  party  on  whose  behalf  it  is  to  be  used,  applies  to  the 
affidavit  required  under  section  19  of  the  Mechanics'  Lien  Act 
(Columbia  Bifhulifhic  v.  Vaucourer  Lumber  Co.  [(191.5).  21 
B.C.  138]  ;  8  W.W.R.  132  followed)."  Then  if  it  W  that  the 
Rules  of  Court,  whether  Supreme  or  County,  apply,  how  can  it 
be  said  that  "any  judge  of  the  Supreme  Court"  or  "a  judge  of 
the  Supreme  Court"  is  persona  desii/nata?  (The  legislation  in 
England  being  in  like  terms  to  that  of  British  Columbia,  it  ia 
to  be  observed  that  appeals  from  orders  made  have  been  taken,' 
and  no  question  of  persona  designata  was  given  effect  to.)  If 
persona  designala  he  would  not,  in  exercising  his  authority, 
be  subject  to  the  provisions  of  the  Supreme  Court  Act  or  the 
Rules  thereof.  Braden  v.  Brown,  supra,  rebuts  any  such  con- 
tention, and  is  decisive  upon  the  point.  That  being  the  situa- 
tion, it  ia  at  once  apparent  that  the  jurisdiction  is  as  judge  of 
the  Supreme  Court,  and  that  being  the  position,  it  follows  tliat 
under  section  15  of  the  Supreme  Court  Act  (Cap.  58,  R.S.B,C. 


UCPHILLIPS, 
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Zlnx'     '"11—''"'  l*"'e«  "f  t'cuirt  aii.i  the  Power  of  Local  JudgM  at 

the  Siiprpme  Court — Rules  of  Supreme  Court  at  p.  173).  ihe 

'^'*        Irical  jiiilges  of  the  Supreme  Court  may  exercise  tie  jurisdi^ 

"'^''-  '"■     lion,  and  Caloke,  Co.  J.  was  right  in  making  the  or<ier  whiri 

Royal      '''^  learnpd  Chief  Justice  of  Britieh  Columbia  has  treated  na  a 

TuvbtCo.    iiiilliiy.      To  further  accentuate  this  conclusion,  the  order  in 

LiQuruAToa  council  of  June  16th,  liJ06  (p.  173,  Rules  of  Supreme  Court), 

Borneo    '"""'^''^  **  confined  to  '"actions."      It  is  only  necessary'lo  refer 

lo  the  language  giving  the  excepted  powers,  "save  and  except 

in  respect  of  the  matters  following,"  and  ihe  enumeration  of 

these  demonstrales  many  of  them  not  "in actions 

l-rougbt  in  his  county." 

I  have  endeavoured  lo  indicate  what,  in  my  view,  was  tha 
jilaiii  intention  of  the  Legislature  in  conferring  upon  the  local 
judges  of  the  Supremo  Court  powers  that  are  expressed  to  be 
hy  statute  or  Rules  of  Court  conferred  upon  the  judges  of  the 
Supreme  Court,  it  being  vital  in  the  interests  of  the  public  that 
these  powers  should  be  capable  of  being  exercised,  especially 
in  the  remote  parts  of  the  Province,  such  as  in  the  present  case. 
In  this  connei'tion  I  would  refer  to  what  Mr.  Justice  Anglin 
said  in  Komnick  System  Sandstone  Brick  Co.  v.  B.C.  Pnssed 
Brick  Co.  (1918).  2  W.W.R.  564  at  p.  572.  and  applying  the 
language  there  used  by  him  to  the  view  I  have  come  to.  that 
there  was  power  in  the  local  judge  lo  make  the  order,  as  it  is 
Ihe  application  of  the  two  well-known  rules  to  Ihe  present  case, 
"One,  known  ns  'The  Goldpn  Rule."  that  "in  interpreting  «ll  written 
inBtrumeiJts.  Ibe  gmmuifitical  and  urdinary  sense  of  tbe  words  is  Ia  ht 
adhered  to,  unless  tliat  would  lead  to  some  absurdity  or  some  repugnuiM 
or  ineonsistencj  with  the  rest  of  the  instrument,'  anil  the  other  that 
'remedial  atalutes  should  be  construed  liberally  and  so  as  to  supprcM  the 
mischief  and  advance  Uie  remedy.'" 

And  whilst  it  is  possible  to  say  that  what  my  brother  Martix 
said  in  Be  Hall  Mining  and  Smelting  Co.,  supra,  was  merely 
obiter,  yet  the  special  circumstances  are  to  be  considere<l..  and 
we  have  "custom"  and  ''practice"  to  consider,  which  tmques- 
lionably  followed.  I  would  refer  to  what  Mr.  Justice  Anglin 
said  in  Oagnon  v.  Lemay  (191S).  56  S.C.R.  3fi5  at  p.  374. 
dealing  with  conveyancing  practice  and  "the  wisdom  of  not  nver- 
ruling  judicial  decisions  of  some  vArs"  standing." 

Further,  there  is  what  to  my  mind  is  an  insuperaUe  obataci* 
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to  atBrmiag  the  judgment  of  the  learned  Chief  Justice  of  British    '^?^^,?' 

Columbia.      He  has,  with  great  respect,  undertaken  to  ignore        

and  treat  as  a  niillity  an  order  made  by  a  local  judge  ofthe        '*'* 
Supreme  Court,  which  has  not  been  moved  against  and  is  of     ^°''-  '^■ 
record,    as    I    assume,  and  I  think  I  am  entitled    to    assume,      eot*i, 
although  there  is  no  notation,  as  the  order  appears  before  ns,  Tbust  Co. 
of  its  entry;    but  no  point  was  made  as  to  this  upon  the  argu-  Liqcthatob 
ment,  and  it  is  a  proper  inference  to  draw  that  the  order  was   jj^^^p 
duly  and  properly  entered,  and  it  certainly  is  of  record  in  the 
hooks  of  the  registrar  of  joint-stock  companies.      That  order 
still  standing  cannot  he  treated  as  a  nullity — only  when  set 
aside  in  the  well  known  and  usual  manner  (if  it  could  be,  my 
opinion,  of  course,  being  to  the  contrary)  could  it  be  ignored 
and  the  rectification  of  the  register  of  mortgages  in  the  office 
of  the  registrar  of  joint-stock  companies  be  made.    Patling  that 
■  being  done,  the  finding  of  the  district  registrar  that  the  Royal 
Trust  Company,  the  appellant,  is  entitled  to  security  for  its 
claim  of  $3,500  by  virtue  of  a  chattel  mortgage  as  a  secured 
creditor  must,  in  my  opinion,  stand. 

To  support  what  I  deem  to  be  this  insuperable  objection  to 
the  maintenance  of  the  judgment  of  the  learned  Chief  Jnstice 
of  British  Columbia,  I  would  refer  to  the  language  of  Cozens- 
Hardy,  M.R.  in  In  re  Bagley,  supra,  wherein  he  said,  at  p.  172 ; 
"It  inflicea  here  to  aay  that  there  \»  an  order  of  the  Court  expressly  snd 
in  terms  giving  Chapman  the  right  to  do  that  which  the  Bankruptcy  Act,  ifCPHimPB, 
1890,  Bays  entitles  him  to  rank  ag  a  creditor  within  the  meaning  nf  section  J.a. 

4  of  ths  principal  Act.  It  is  enough  for  the  purposes  of  this  appeal  to 
say  that  that  order  has  not  been  in]|!eac)ied  and  that  on  that  ground  alone 
the  objection  fails,  becauae  we  could  not  go  behind  the  order." 

Here  we  have  the  chattel  mortgage  registered — to  all  appear- 
ances duly  registered — supported  by  an  order  of  a  local  judge 
of  the  Supreme  Court,  and  upon  the  register  of  mortgages  as 
well  in  the  office  of  the  registrar  of  joint-stock  companies,  and 
even  were  the  registration  and  the  register  of  mortgages  in  error, 
so  long  as  the  registration  is  existent  and  supported  by  the  onler 
of  the  local  judge  of  the  Supreme  Court  unreversed,  the  Royal 
Trust  Company,  the  appellant,  remains  a  secured  creditor. 

In  Vihiieman  v.  Sadler  {1910).  A.C.  514;  79  L.J.,  K.B. 
1050,  the  head-note  in  the  Law  Journal  report,  in  part,  reads 
as  follows: 
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COUBT  OF  "A    liill   of  Bale   t«kpn 

IPPKAL  voi.1  although  the  nnme 
reiimiiii*  on  llie  Te^iBter. 
tlie  money-lender'x  Bction 
Dec.  16.      imprisonment.      Oeciaiun 


the  regiaterrd  immp  ol  i 
m  improperly  r«>gii»t*rw]. 


191R 


inoncv-lmder  )■  not 

Sn  long  ns  tb>  nimr 

ot  In  l>e  l<«ld  void  or 

making  sucli  cuiitracU  puuishalile  by  Sot  or 

hi!  t'ojirt  nf  Appeal   CibIc.  p.  786;    {1910),  1 
K.B.  MBS)  on  this  ground  revrrBed," 

111  my  opinion,  the  appeal  should  be  allnwcil  and  The  eertifi- 
[■iiti-  iif  the  district  rogiatrar,  wherein  hp  found  ihat  tlie  Rorii 
rnisi  ['ompany,  thp  appellant,  was  a  awtiTcd  creditor  fur  lis 
[■Ifliin  hv  virtue  of  (he  phttltpl  iiiortgagp,  should  staml.  In  'he 
result,  the  order  made  by  the  learnpd  Thief  .Tnslice  of  Briii^h 
t'oliinibia  under  appeal  should  he  set  aside. 

Kbeiets,  J. a,  would  distnJas  the  appi-al. 

Appeal  dismissed.  Martin  and  MrPhilH/'K,  JI.A. 
dissentiny. 

Solieitova  fur  iippellftui :    Oavis  tf  Company. 
Solicitor  for  rpspondent :    IV.  ./.  Bnird. 


DONALD  V.  JI'KES. 

(lu'imnlee — Aiaifrimrnl  •if—Hebt  mvrdve  at  time  of  OMiffnttMiiil— .VolJw— 
/.oiM  DecXaratory  Art.  R.S.B.O.  iStl.  Cap.  I8X,  Heo.  2.  SuluDe.  \to). 

Exrnitors  and  adminialrotnr* — AiimiHitlratrite  note  bcnefieiary — ProSfor 
o/  eslalf  debtor  to  ndminislratriji  prrsonally—flelolf—iiolrtnef  ol 
cgtaiir^Jl.S.B.C.  IBII.  V-ip.  i.  fee.  H9. 

lu  the  cue  of  an  nseignment  of  the  rights  under  a  gununUa  to  pa; 
nnotber's  debt  in  the  event  of  thu  prinmr;  debfJir  not  (Jnying  Uw  dAl 
within  a  specified  lime.  \(  Ihe  aasignment  l*  mnde  Bflsr  the  debt  1» 
o\-erdiie.  it  i«  nut  neoessary  to  notifj-  llie  primiir.v  ilelilor  of  the  m^gt- 
ment  in  order  tlwl  the  nMi^nee  may  buc  the  guiirantof  m  tl» 
glinrantor  \int  lieeome  n  ■•debtor"  within  tliw  meaning  of  spclion  21iSI 
of  the  LflHs  Dwlarotory  Act. 

Hie  ploinlitr  who  held  nn  assignuient  o(  a  debt  from  J.  ond  of  the  rJghM 
under  a  guarantee  by  the  defondnnt  for  the  payment  thereof,  «M 
adniiuialriitri!!  of  the  eatnte  of  D.  (her  deceBsei)  husbandl-  Th« 
defendant  claimed  tlio  right  ol  set-off  against   Ihe   plaintiff  the  w" 
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due  upon  b.  coveiunt  in  a  mortgage  given  by  D.  which  had  been  assigned 
bj  ilie  mortgagee  to  J.  If  solvent  the  plaintiff  became  the  sole 
benefleiary  of  the  estate  after  the  payment  of  debts.  At  the  time 
administration  was  granted  there  appeared  to  be  a  large  surplus  but 
four  years  later  the  solvency  of  the  estate  was  questionable.  No 
declaration  as  to  the  solvency  of  the  estate  was  filed  under  section  09 
of  the  Administration  Act. 
Held,  that  the  plaintiff,  while  a  party  to  the  action  in  her  perrcnal 
capacity  is  an  appointee  of  the  Court  and  there  should  be  judgment 
directing  her  to  file  and  pass  her  accounts  as  administratrix  with  the 
registrar  witliin  two  months  sliewing  outstanding  liabilities  and 
estimated  value  of  the  estate.  Slie  is  entitled  to  judgment  for  the 
amount  of  her  claim  but  all  proceedings  under  the  judgment  are  stayed 
pending  the  taking  of  and  reporting  upim  the  administration  accounts 
and  subsequent  order  as  to  set-oil  or  otherwise, 

ACTIOX  brought  by  the  assignee  of  the  rights  under  an 
inatrunient  containiiip;  a  covpniinf  bv  the  defendant  guarantee- 
ing payment  of  the  debt  of  another  in  the  event  of  its  not  being 
paid  by  the  debtor  on  a  certain  date.  The  facts  are  set  out 
fully  in  the  reasons  for  judgment.  Tried  by  itACDOfTALD,  J. 
at  Vancouver  on  the  'i^nd  of  November,  1918. 


iflis 
Dec.  31. 


•/.  A'.  Macrae,  for  {JaiutifF.  . 

Wilson.  K.V.,  for  <lefemlant. 

Slst   December.   1019. 

ilACDoNALi),  J.:  By  an  indenture,  dated  the  11th  of  August, 
1!)14,  defendant  covenanted  with  one  Geoffrey  Lloyd  Edwards, 
as  trustee  of  the  real  estate  of  James  Charlton  Donald,  deceased, 
that  he  would,  in  the  event  of  Arthur  Ewart  Jnkes  failing,  on 
the  11th  of  August,  1915,  to  pay  $1,526.71,  advanced  by 
Edwards  to  Arthur  Ewart  Jukes,  pay  such  sum,  together  with 
interest  at  the  rate  of  ten  per  cent,  per  annum.  Defaidt  in 
payment  occtirred,  and,  on  the  10th  of  February,  1916,  Judgment 
Edwards  assigned  to  the  plaintiff  the  said  indenture  and  the 
moneys  thereby  secured,  together  with  all  rights,  benefits  and 
covenants  therein  contained.  Plaintiff  seeks  to  avail  herself 
of  this  assignment  and  hold  the  defendant  liable  upon  bis 
guaranty.  It  was  contended  that,  while  notice  of  the  assign- 
ment bad  been  given  to  the  defendant,  that  this  would  not  suf- 
fice to  enable  the  plaintiff  to  bring  this  action,  unless  express 
notice  had  also  been  given  to  Arthur  Ewart  Jukes  as  primary 
<lebtor.     Subsection  (25)  of  section  2  of  the  Laws  Declaratory 
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UACDonAU),  _^(,j  ^Qgg  away  with  the  Decessity  of  adding  an  assignor  as  a 

party,  where  express  notice  in  writing  of  any  absolute  asaign- 

1918  ment  of  a  debt,  or  any  other  legal  chose  in  action,  has  been 
Dec.  31.  given  "to  the  debtor,  trustee,  or  other  person  from  whom  the 
DoNAU)  assignor  would  have  been  entitled  to  receive  or  claim  such  debt 
"■  or  chose  in  action."  I  think  that,  at  the  time,  when  the  assign- 
ment was  made,  the  defendant  had  become  liable  wpon  his 
co\-enant  and  he  was  thus  a  "debtor"  from  whom  the  assignor 
could  demand  and  receive  payment  and,  in  order  to  sue  the 
defendant,  it  was  not  essential  that  the  primary  debtor  should 
also  receive  notice  of  the  assignment.  Dofendant  is  thus,  in 
my  opinion,  liable,  unless  equities  exist  of  which  he  can  take 
the  benefit  and  which  afford  him  a  good  defence.  Plaintiff 
sought  to  strengthen  her  position  in  the  action  by  contending, 
that  she  really  advanced  the  moneys  herself,  and  not  Edwards, 
as  trustee.  This  was,  with  a  view  of  shewing  that  the  indebted- 
ness was  personal  and  had  no  connection  with  the  estate  of  iicr 
deceased  husband.  Such  a  conchision  would  be  contrary  to  the 
terms  of  the  agreement  under  which  it  is  sought  to  render  the 
defendant  liable.  Thfre  is  no  suggeslion  that  such  a  fact  was 
brought  to  the  attention  of  the  defendant  or  his  principal. 
Defendant  is  entitled  to  a\iiil  himself  uf  any  legal  or  equitable 
defence  that  could  be  raised  by  the  primary  debtor,  if  it  verv 
sought  to  hold  him  liable  for  the  indebtedness,  so  that  mutual 
Judgment  mistake,  even  if  applicable,  would  not  likely  have  been  succesi- 
fui,  as  a  ground  for  reforming  the  document.  Further,  the 
agreement  is  in  accordance  with  the  correspondence  relating  to 
its  preparation  and  execution.  It  would  also  appear,  from  the 
accounts  of  the  defendant,  filed  as  administratrix,  that,  prior  to 
the  agreement  being  entered  into,  $7,606.85  was  disbursed  on 
behalf  of  the  estate  in  connection  with  property  which 
included  the  lots  referred  to  therein.  This  may  be  capable  of 
explanation,  but  none  was  proffered.  The  recitals  in  the  pre- 
amble to  the  assignment  can,  by  themselves,  in  no  way  affect 
the  defendant  1  woiild  have  no  difficulty,  on  this  point,  in 
deciding  that  the  assignment  only  vested  in  the  plaintiff,  what- 
ever rights  were  possessed  by  Edwards,  as  trustee,  and  did  not 
give  her  any  stnhis,  as  having  personally  loaned  the  money, 
were  it  not  that  a  portion  of  her  examination  for  discovery  was 
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filed  by  the  defendant,  which  rather  supported  such  position,  macdonau*. 

However,  during  the  taking  of  evidence,  and  afterwards  during        

the  ai^ument,   an   opportunity  was   afforded  counsel   for   the        '^^* 
plaintiff  to  amend  the  statement  of  claim,  asking  for  reforma-     J^*"-  3'- 
tion  of  the  agreement,  hut  he  did  not  deem  it  advisable  to  take     donald 
the  benefit  of  such  privilege,      I  think,  that  without  amend-  "■ 

raent  of  the  pleadings,  and  a  clear  issue  being  presented  for 
consideration,  that  I  would  not  be  entitled  to  interfere  with  the 
plain  reading  of  the  agreement. 

Whether  the  plaintiff  is  entitled  to  succeed  on  the  basis,  that 
she  personally  loaned  the  monfy,  or  only  through  whatever 
rights  she  possessed,  under  the  assignment  from  Edwards,  it  is 
contended  that  the  defendant  may  set  off  against  the  plaintiff, 
the  amount  due  upon  the  covenant  in  a  mortgage,  dated  the 
17th  of  March,  1913,  given  by  Donald,  deceased,  to  the  Pacific 
Mainland  Mortgage  Investment  Co.,  Ltd.,  for  $11,500.  This* 
mortgage  became  due,  with  interest,  on  the  11th  of  March, 
1914.  It  was  duly  assigned  on  tlie  20th  of  September.  1918, 
by  the  Company  to  Arthur  Ewart  Jukes,  In  her  application 
for  letters  of  administration  with  the  will  annexed,  plaintiff 
rei'c^nized  this  mortgage,  as  being  a  contingent  liability  of  the 
t'Slate,  and  it  is  still  wholly  unpaid.  There  was  no  evidence  to 
shew,  whether  the  real  estate,  covered  by  such  mortgage,  was 
good  security  for  the  indebtedn<!ss,  A'^either  was  there  any 
information  afforded,  as  to  the  nature  of  the  trusteeship,  held  judgmert 
by  Edwards,  nor  the  powers  he  possessed.  He  was  an  employee 
oi  the  Loudon  &  British  North  America  Company,  l.td.,  which 
had  been  appointed  trustee  and  executor  under  the  will  of  the 
late  J.  C.  Donald.  It  transpired  that,  it  could  not  exercise  the 
powers,  intended  to  be  created  by  the  will,  so  Mr.  Edwards  was 
placed  in  some  position  with  respect  to  the  Donald  estate.  His 
duties  were  not  disclosed,  but  there  is  evidence,  that  he  did  not 
deem  it  necessary  to  give  a  close  scrutiny  to  the  accounts,  as 
they  were  in  the  charge  of  some  felb-v-employec.  It  is  evi- 
dent, that  there  were  divers  interests  to  be  i  onsidered  in  connec- 
tion with  the  real  estate.  Doubtless,  after  the  collapse  of  the 
boom  in  this  Province,  such  property  required  careful  atten- 
tion in  order  to  obtain  satisfactory  results.  I'nder  Order 
XVIIL,  r.5, 
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joined  ivith  claima  bj  or  against  him  personalij,  provided  the  lastmen- 
tioned  claim*  are  alleged  to  ariee  with  reference  to  the  estate  in  respect  ol 
wliicli   the   piaiiitifT  or   defendant   sues  or  is   sued  as  executor  or  admin- 
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This  claim,  under  the  covenant  in  the  mortgage,  arises  in 
connection  with  an  estate,  of  which  the  plaintiff  was  adminis- 
tratrix, and  which  she  was  required  to  properly  administer. 
The  rights,  which  Edwards  possessed,  bad  also  become  vested 
in  the  plaintiff,  and  she  was,  at  the  same  time,  clothed  with  her 
responsibility  as  administratrix.  If  the  Donald  estate  be  sol- 
I'rnt,  then,  she  became  a  beneficiary  after  payment  of  the  debts. 
C'onsiderinp  the  large  amount  of  money  that  came  into  her 
hands,  and  the  apparent  surplus  shewn  at  the  time  when  she 
was  appointed  administratrix,  it  is  fair  to  presume  that  the 
debts  of  her  hiislwnd  would,  within  a  reasonable  time,  have 
been  satisfied.  Difficulties,  however,  may  have  arisen  to  pre- 
vent such  a  dotenninalion.  The  duty  of  an  administratri.v, 
generally  and  particularly  as  to  next  of  kin,  is  outliueil  by 
Kekewich,  .1,  in  In  rr  Jones.  Christmas  v,  Jones  (ISHT),  - 
Oh.  190  at  p.  aO.-J: 

"The  administrntor  is  not  a  trustee  for  them  [next  of  kin]  in  the  strict 
sense,  hut  lie  liaB  a  duty  towards  theni,  nanielj,  to  paj  the  debts,  clear 
tlie  estate  and  hand  over  to  the  next  of  kin  each  his  aliquot  share  of  the 
estate.  In  other  words,  lie  is  in  the  position  of  bailiff  for  them  of  their 
shares  in  the  estate,  and,  when  once  ascertained,  their  claim  against  him 
is  a  legal  claim,  and  he  holds  for  the  next  of  kin  the  amount  of  the  cisini. 
Therefore,  if  one  of  the  next  of  kin  owes  the  administrator  money,  and 
that  next  of  kin  sues  him  for  the  money  he  owes  as  administrator,  the 
administrator  can  set  off  the  debt  owing  to  himself  against  the  money 
coming  to  the  next  of  kin,  and  can  hold  that  money  for  the  debt  ovinjt 
to  him." 

If  this  be  the  position,  that  one  of  the  next  of  kin  is  entitled 
to  assume,  surely  a  creditor,  who  has  prior  consideration,  should 
be  at  least  on  an  equal  baais.  The  ground  is  taken,  however, 
that  whatever  rights  the  defendant,  or  his  principal,  might  have, 
under  the  mortgage,  they  can  only  be  considered  in  administra- 
tion proceedings  and  not  in  this  action.  In  other  words,  that, 
as  the  plaintiff  has  not,  as  administratrix,  admitted  that  the 
mortgage  indebtedness  is  not  only  due,  hut  payable  from  the 
estate,  therefore,  it  cannot  be  the  subject  of  set-off. 

It  is  contended  by  defendant,  that  the  position  of  the  estate 
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is  such,  and  plaintiff  has  so  dealt  with  it,  as  to  render  her  «w"  of 
liable.  When  plaintiff  applied  for  administration  of  her  hus- 
band's estate,  on  the  7th  of  April,  she  fixed  the  value  of  the 
real  estate  at  $112,670  and  the  personal  estate  at  $44,172.18, 
making  the  total  assets  of  the  estate  at  $156,842.18.  She 
properly  did  not  include  in  this  amount,  the  sum  of  $35,000  of. 
life  insurance  payable  directly  to  herself.  She  estimated  the 
direct  and  contingent  liabilities  at  $76,675.30,  thus  leaving  an 
apparent  surplus  of  $80,166.88.  She  state<l,  that  the  property 
of  the  deceased  would  pass  to  her  alone,  under  the  will,  so  she 
is  the  beneficiary  of  whatever  surplus  there  may  be  in  the  estate, 
after  payment  of  creditors.  Over  four  years  have  elapsed  since 
the  plaintiff  was  granted  administration  and,  under  ordinary 
circumstances,  all  the  creditors  would  have  been  satisfied  in  the 
meantime.  It  is  asserted,  probably  upon  sufficient  grounds, 
that  the  real  estate  could  not  have  been  realized  upon  during 
this  period,  except  at  a  great  sacrifice.  Whether  this  course 
would  have  wiped  out  the  apparent  surplus,  it  is  impossible  for 
me  to  determine.  The  delav  mav  have  enured  to  the  l)enefit 
of  the  creditors  or  may  eventually  preserve  a  portion  of  the 
surplus  of  the  estate  to  the  plaintiff  as  sole  beneficiary.  If  the 
latter  result  occurred,  then,  there  should  be  no  reason  whv  the 
plaintiff  should  not,  to  the  extent  of  the  claiiii  herein,  reduce*  the 
amount  of  the  mortgage  indebtedness  against  the  estate.  If 
the  estate  be  solvent,  she  ahme  is  interested  in  having  the  debts 
paid  off,  so  that  the  balance  may  be  ascertained  and  become  her 
absolute  property.  If  the  plaintiff  be  thus  treated,  in  her  ])osi- 
tion  as  administratrix,  no  ditReultv  arises  throui^h  the  assign- 
ment  by  the  ^Mortgage  Company  to  Arthur  Ewart  Jukes,  having 
taken  place  subset] nently  to  the  notice  of  the  assignnuait  from 
Edwards  to  defendant,  as  the  s(  t-off  is  aimed  directly  against 
the  plaintiff  and  not  against  her  assignor.  The  question  then 
arises,  as  to  whether  the  estate  was  reallv  solvent  or  not.  If  it 
be  insolvent,  then  the  statutory  provisions  should  be  applied 
and  defendant  might  eventually  only  be  entitled  to  s<^t  off  a 
portion  of  the  mortgage  debt,  after  deducting  the  value  of  the 
real  estate  covered  by  the  mortgage. 

It  is  then  submitted,  that  the  plaintiff  has  so  mixed  her  own 
moneys  with  those  of  the  estate,  as  to  render  her  liable  to  pay 
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ibe  mortgage  indebtedness,  without  any  ri'duction  through  insol- 
vency of  the  estate.  I  do  not  think  I  have  Buflicient  facts  before 
me  to  determine  this  point. 

Then  again,  speaking  in  a  general  way,  it  seeme  to  me  thai, 
Do.iALD  ill  ^'iew  of  the  fact  that  the  plaintiff  is  the  beneficiary  of  her 
"■  husband's  estate,  it  may  make  little  or  no  difference,  in  the  final 
outcome,  whether  she  recovers  the  money  secured  by  the  agree- 
ment, either  in  her  own  right,  through  having  personally  loaned 
the  money,  or  as  assignee  from  Edwards,  or  as  administratrix 
of  her  husband's  estate.  The  ascertainment  of  the  rights  of 
the  parties  might  be  different,  but  the  ultimate  result  would  be 
the  same.  It  would  depend  upon  the  solvency  or  otherwise  of 
the  estate.  The  pleadings  may  not  clearly  set  forth  this  poai' 
tion,  but  I  think  the  facts  disclosed  warrant  me,  up  to  the  last 
moment,  in  allowing  the  defendant  to  avail  himself  of  any  legal 
or  equitable  defence  that  he  may  jwssess.  I  am  required  to 
take  judicial  notice  of  all  equitable  duties  and  1iabilitii.-8  appear- 
ing, even  incidentally,  in  the  course  of  a  trial.  If  the  estate  be 
solvent,  then,  it  would  seem  to  be  inequitable,  that  the  defend- 
ant should  be  required  to  immediately  make  payment  in  full, 
under  his  guaranty,  and  be  delayed  for  some  time,  in  the 
recovery  of  an  adequate  amount  of  the  mortgage,  which  hii 
principal  might,  and  should,  assign  to  recoup  him  for  his  outlay. 
Why  should  the  accounts  not  be  speedily  adjusted  and  a  proper 
Judgment  get-off  obtained?  Considering  the  time  that  has  elapsed  since 
administration  was  undertaken,  and  the  fact  that  plaintiff  hai 
not  availed  herself  of  the  provisions  of  section  99  of  the  Admin- 
istration .\ct  by  filing  a  declaration  as  to  Ihe  insolvency  of  the 
estate,  I  think  I  have  a  right  to  assume  as  against  her  that  such 
estate  is  solvent.  Acting  on  this  assumption,  it  seems  to  me,  on 
the  same  principles  as  were  invoked  by  Sir  George  Jessel,  M.H., 
in  Taylor  v.  Taylor  (1ST5).  L.R.  20  Eq.  155  at  p.  160,  that, 
even  though  it  would  involve  the  taking  of  the  accounts  of  the 
administratrix,  still  the  defendant  is  entitled  to  have  further 
inquiry  to  determine  whether  the  set-off  claimed  should  be 
allowed.  Such  a  procedure  is  not  sought  nor  outlined,  by  the 
pleadings.  Should  I,  ou  that  account,  be  precluded  from  giving 
necessary  directions,  in  order  that  the  tinal  judgment  should 
not  be  "contrary  to  the  very  right  ami  justice  of  the  case?" 
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I  am  referred  to  aatboritiee  as  being  at  variance  with  a  con-    *'?J?L^' 
elusion,  that  such  a  right  of  set-ofF  exiate,  or  that  such  a  course       — — 
should  be  pursued.     In  Newell  v.  National  Provincial  Bank  of      '^'^ 
England  (1876),  1  C.P.D.  496,  it  was  held  that  the  defendants    ""■  »1- 
could  not,  agaijtat  an  action  by  an  administrator,  avail  them-     TimrATn 
selreB  of  a  defence  either  by  way  of  set-off  or  coimterclaim,  of  •■ 

a  debt  due  to  them  from  an  intestate,  which  did  not  become  due 
until  after  the  intestate's  death.  This  followed  the  authori^ 
oi  Bees  V.  Watts  (1855),  11 'Ex.ilO;  25  L.J.,  Ex.  30.  Archi- 
bald, J.,  at  pp.  503-4,  applied  the  latter  case  as  follows : 

"As  the  eUim  in  respect  of  tbe  £1,000  promissory  note  did  not  mature 
ID  tlu  lifetiuM  of  tbe  maker  (tbe  iiit«state),  it  cannot  be  set  off  against  a 
debt  due  to  the  deceased  in  his  lifetime:    both  debts  must  be  due  in  tbe 

same  right It  eomee,  therefore,  to  this;    the  defence  is  not  avail' 

able  as  a  set-off;  and,  if  relied  on  as  a  counterclaim,  we  are  bound  to 
restrain  tbe  defendaiits  from  taking  any  further  proceedings  in  tbe  action. 
The  plaintiff  will  consequently  be  entitled  to  judgment  and  execution. 
....  Defendants  will  be  at  liberty  to  prove  in  the  administration  suit 
for  the  amount  due  to  them  for  principal  and  iotereat  on  tbe  promisaoTy 

Unless  this  authority  be  distinguishable,  on  tbe  facts,  from 
the  present  case,  I  would,  of  course,  follow  it  Here,  however, 
the  difference  is,  that  it  may  be  contended  that  the  plaintiff's 
claim  arose  after  the  death  of  deceased  end  is  due  under  the 
same  right,  as  that  asserted  against  her  by  the  defendant, 
through  his  principal.  The  Donald  estate  advanced  to  A.  E. 
Jukes  an  amount  of  money,  and  a  sum  that  it  is  submitted  will 
set  off,  and  even  overtop  this  loan,  and  of  which  the  defendant 
can  avail  himself,  may  be  payable  by  such  estate  to  A.  E.  Jukes, 
so  that  the  case  of  Bees  v.  Watts,  supra,  is  not  in  point. 

In  Maedonald  v.  Carington  (1878),  4  C.P.D.  28,  Denman, 
J.,  at  p.  36,  while  entertaining  an  opinion  that  tbe  defendant 
was  not  at  liberty  to  join  a  claim  against  the  plaintiff  as  execu- 
trix with  a  claim  against  the  plaintiff  in  her  personal  character, 
expressed  himself  as  follows: 

"I  must  also  say  that  even  supposing  I  am  wrong,  and  that  in  certain 
cases  it  wonid  be  possibta  to  join  a  countwclaim  against  the  plaintiff  per" 
aonally  with  a  countsTClaim  agaiust  him  in  an  ezeoutorial  capadty,  we 
ought  to  jealously  guard  against  its  being  done  in  such  a  way  as  to 
embarrass  and  inconvenience  the  fair  trial  of  the  action;  and  it  appears 
to  me  that  sucb  joinder  would  be  inconvenient  and  undesirable  In  the 
interests  of  the  respective  partiee  in  this  particular  case.  Independently 
rl   a   question   suggested  by   my   Brotlier   Lindley  as  to   the   ezistsnce   of 
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dfrflpienojr  ot  iiBMts.  I  think  tli«t  a  cnunterclaim  drawn  bo  m  to  be  embir 
raacing  ought  not  to  nUnd  in  suoh   (orin." 

Lindlcy,  J,.  »t  p.  37,  refers  to  the  threefold  descriplioa  of 
the  defence.      There  being  two  clHims  against  the  plaintiff  in 
her  inilividiial  character  and  a  tiiird  against  her 
"da  represeuting  tlir  eelute  of  tbe  person  wlii>  enteroil  into  a  covenant  iat 
the  option  to  purdiaBe." 

He  wa^  of  tbe  opinion,  that  6itch  t^Ininia  should  not  be  mixed 
together  and  that  it  would  be  inconvenient,  adding  that, 
"the  cUini  is  b;  tlir  pInintifF  in  tier  individual  ciipAtrJty,  iind  the  counlat- 
claim  is  u^iniit  her  in  hoth  her  initividunl  mpscity  and  her  enenbarU 
Mpa(!it7.  In  this  view  it  \a  olivioua  that,  SHsuming  the  1att«r  wnae  ot 
action  lie*,  it  ie  not  directly  oT  indir«<otl}'  a  defence  to  her  cliUm.  If  aht 
happened  to  be  sole  Ipgntee,  and  there  wer«  no  debts,  it  might  pOMibT; 
be  a  defence:  but  s»  It  standi  it  ii  none,  nnd.  therefore,  were  it  allowtd. 
a^d  sho  succeeded  in  tlie  nction.  lliere  would  be  m  i»<l)tnient  in  li«r  favwir 
cm  her  onuac  of  action  and.  perhnps,  m  jud^nnent  against  her  in  a  total); 
different  capacity,  which  would  rec]uire  to  he  worked  out  in  a  dilTemt  waj." 

While  tiiis  case  8Up[Kirt«  iht-  plaintiff's  couteiilion  to  a  w^ 
tain  extent,  still  it  i.-t  not  a  elear  aniliorily  in  Iht  favour.  Il 
is  based  npon  ihe  inronvtliience  that  may  result  through  tie 
joinder  of  such  <>au!^e.x  of  aelion.  At  the  same  time  it  ratlxM 
admits,  than  denies,  the  right  nf  a  party  to  sel  off  claiina  a^oat 
II  plaintiff  in  Imth  uu  iri<lLvidiiiil  xnd  exerutoriiil  irapaciry.  u-jiitiw 
such  plaintiff  is  aole  liPtietieiary. 

Jones  V.  Mossop  (1^41 ),  'i  Hare  5()8,  on  the  contrary,  seems, 
J  at  tirst  sight,  to  support  the  defendant's  position.  The  f«tW 
ari'  sufficiently  siniilar  to  ihnsit  here  present,  to  enable  the  cmc 
(o  hf  of  some  iiasislance  in  arriving  at  a  conclusion.  While 
the  debts,  there  jifoposed  to  lie  set  olT  against  each  other,  were 
originally  due  in  different  rights,  still,  this  difficulty  was  over 
come,  through  the  right  to  recover  under  tlie  bond  in  qaestioo, 
and  the  lieuefils  accruing  therefrom,  having  both  become  ^'osImI 
in  the  administrator.  He  was  not  only  entitled  to  take  proowd- 
ings  to  recover,  but  was  also,  as  a  next  i>f  kin.  entitled  tu  receive 
payment  of  the  l>ond.  There  would  not,  under  such  circum- 
stances, by  allowing  the  set-off,  ite  any  violntiim  of  the  principle 
that  "one  tnan's  money  shall  not  be  applietl  to  pay  anotliCT 
man's  debt."  In  Halsbury's  Laws  "f  Kngland,  Vol,  H,  p- 
329,  however,  the  deduction  to  lie  drawn  from  this  case  is 
referred  t"  as  follows: 
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"This  equitable  exception  is  not,  howeyer,  to  be  extended  to  a  case  in 
which  administration  accounts  require  to  be  taken  in  order  to  shew  that 
the  representative  is  the  beneficial  owner  of  the  debt." 

Ex  parte  Morier.  In  re  Willis,  Percival  &  Co.  (1879),  12 
Ch.  D.  491,  is  the  authority  for  this  proposition.  Does  this 
case  so  affect  the  defendant's  position,  as  to  destroy  any  assist- 
ance he  might  otherwise  obtain,  from  the  decision  in  Jones  v. 
Mossop?  I  think  it  is  distinguishable.  James,  L.J.,  at  p. 
496,  refers  to  the  good  luck  of  the  plaintiff  in  Jones  v.  Mossop 
in  obtaining  an  equitable  set-off'.  He  bases  this  result  upon  the 
fact  that,  legally  and  equitably,  the  absolute  property  in  the 
bond  had  become  vested  in  the  defendant.  It  would  appear 
that  the  turning  point,  and  the  reason  why  the  Ex  parte  Morier 
case  did  not  follow  the  previous  decision  in  Baitey  v.  Finch 
(1871),  L.R.  7  Q.B.  34  was,  that  the  money  in  question  in  the 
bank,  was  to  the  joint  credit  of  two  executors,  one  of  whom  was 
not  before  the  Court,  though  making  admissions.  Then,  there 
was  no  evidence  to  prove,  that  the  amount  was  a  net  residue  of 
the  estate,  due  to  one  of  such  executors,  so  it  could  not  be 
brought  within  the  ordinary  principle  ^^of  a  debt  due  from  a 
man  and  a  debt  due  to  the  trustee  of  that  man  ..."  It 
required  that  "the  net  balance  (due  to  the  son  as  n^siduary 
legatee)  must  be  ascertained,  so  as  to  make  it  a  trust  fund." 
Cotton,  L.J.,  after  mentioning,  that  the  (Jourt  should  not, 
unless  it  could  find  that  there  is  some  rule  or  principle  enabling 
it  to  do  so,  allow  a  set-off,  also  refers  to  the  fact,  that  the  bank 
accounts  were  not  all  in  the  same  name,  and  thus  the  same 
rights  could  not  be  dealt  with  by  way  of  set-off.  He  then  dis- 
cusses and  explains  Bailey  v.  Finch,  supra,  and  emphasizes  the 
positirm  more  clearly,  along  the  lines  I  have  indicated.  Brett, 
L.J.,  in  language  that  James,  L.J.  terms  ^^a  code,"  expressed 
himself  as  follows: 

"My  view  is  this,  that,  the  account  standing  in  the  names  of  the  brother 
and  sister,  the  case  could  not  have  been  brought  within  the  rules  of  equit- 
able set-off  or  mutual  credit,  unless  the  brother  was  so  much  the  person 
solely  beneficially  interested  that  a  Court  of  Equity,  without  any  terms 
or  any  further  inquiry,  would  have  obliged  the  sister  to  transfer  the 
account  into  her  brother's  name  alone." 

Thus,  I  think  I  am  justified  in  expressing  an  opinion,  that 
the  result  of  the  decision  in  this  case  is  only,  that  the  set-off  will 
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not  lie  allowed,  where  a  taking  of  accoimts  ia  neceasary  between 
persons,  not  parties  to  the  litigation,  in  order  to  shew  that  the 
representative  of  a  deceased  person  is  the  beneficial  owner  of  a 
certain  fund. 

I'nder  these  circumstances,  how  can  I  follow  the  principle 
enunciated  in  Peierktn  v.  MacFarlane  ei  al.  (1878),  4  \M~  35 
nt  p.  44:  To  do  justice  in  the  particular  case  where  there  is 
discretion,  is  above  all  other  eonaiderationa?  Any  neceasary 
amendment,  consistent  with  the  evidence,  should  not  prejndiee 
the  plaintiff  and  is  allowed.  I  think  the  decree  in  Taylor  v. 
Taylor,  supra,  might  to  a  certain  extent  be  adopted.  A.  E. 
Juices,  as  a  creditor,  might  apply  by  way  of  originating  Bnm- 
mons  for  the  taking  of  the  administration  accoimts,  but  then 
should  be  no  necessity  for  this  separate  proceeding.  Plaintiff, 
while  a  party  to  this  action  in  her  persona!  capacity,  is  an 
appointee  of  the  Court.  There  will  be  judgment  directing 
plaintiff  to  file  and  pass  her  accounts  aa  administratrix  with  the 
registrar  within  two  months.  She  should  shew  not  only  tike 
outstanding  liabilities  of  the  estate,  but  also  give  particulars  of 
the  assets  and  her  estimated  value  of  same.  She  is  entitled  to 
judgment  for  the  sum  of  $1,930.34  and  interest  from  the  7th 
of  October,  1918,  but  all  proceedings  under  such  judgment  ar« 
stayed  pending  the  taking  of.  and  report  upon,  the  administra- 
tion aecoiints  and  subsequent  order  as  to  set-off  or  otherwisb 
The  order  for  judgment  should  contain  provisions,  giving 
liberty  to  apply  and  olher  inatt^rs.      Meantime  all  costs  are 

TCSOTVCd. 

Order  accordingly. 
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BARROI^  V.  KELLY  ET  AL. 

Fraoiice — Judgment  of  Supreme  Court — Ooete — Execution — 8tay — Juriedio- 
tion — Set-off. 

The  plAintiiTs  action  for  rescisBion  of  &n  agreement  for  the  sale  of  land 
and  damages  for  deceit  was  diamiaaed  on  the  trial  and  in  the  Court  of 
Appeal.  The  Supreme  Ck>urt  of  Canada  allowed  the  appeal  as  to 
damages  and  ordered  a  reference  as  to  the  amount  to  the  Master  in 
British  Columbia^  and  that  there  be  a  set-off  between  the  said  damages 
as  found  by  the  Master  and  the  moneys  payable  on  the  agreement  for 
sale.  It  was  further  ordered  that  the  defendants  pay  the  costs  of  the 
appeal  and  of  the  two  Courts  below.  On  application  for  stay  of 
execution  pending  the  reference: — 

Held,  that  as  the  plaintiff  is  entitled  to  her  costs  unconditionally  under 
the  judgment,  the  application  for  stay  must  be  refused. 


If  ORRIBON,  J. 

(At  Chambers) 


A 


PPLICATIOX  by  defendants  for  stay  of  execution,  heard  by 
MoBBisoN,  J.  at  Chambers  in  Vancouver  on  the  30th  of  Sep- 
tember, 1918.  Plaintiff's  husband  (now  deceased)  brought 
action  against  the  defendants  for  rescission  of  an  agreement  for 
sale  of  land  and  damages  for  deceit.  On  the  trial  the  action 
was  dismissed.  An  appeal  to  the  Court  of  Appeal  was  dismissed 
and  on  further  appeal  the  Supreme  Court  of  Canada  reversed 
the  decision  of  the  Court  of  Appeal.  The  judgment  of  the 
Supreme  Court  of  Canada  reads  as  follows : 

"1.  Tliat  the  plaintiff's  claim  for  rescission  of  the  agreement  for  sale 
and  the  return  of  the  amount  paid  thereunder  referred  to  in  the  statement 
of  claim  be  dismissed." 

"2.  That  the  plaintiff  is  entitled  to  recover  damages  as  in  an  action  for 
deceit  from  the  defendants  with  respect  to  the  matters  alleged  in  the  state- 
ment of  claim  and  that  it  be  referred  to  the  Master  of  the  Supreme  Court 
of  British  Columbia  to  enquire  and  report  as  to  the  amount  of  the  said 
damages." 

"3.  That  there  be  a  set-off  between  the  said  damages  so  found  by  the 
Master  and  the  moneys  payable  by  the  plaintiff  to  the  defendant  under 
the  said  agreement  for  sale  and  that  the  balance  found  due  by  the  said 
Master,  whether  to  the  plaintiff  or  the  defendant,  be  paid  forthwith  after 
confirmation  of  the  said  Master's  report. 

"4.  That  the  costs  of  the  said  reference  and  the  further  directions  be 
reserved. 

"And  this  Court  did  further  order  and  adjudge  that  the  said  respondent 
should  and  do  pay  to  the  said  appellant  the  costs  incurred  by  the  said 
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F.  li.  Anderson,  fur  the  application:  Then'  i4hiiu!>i  bi'  a  stay 
iif  pxi'cntion  until  the  reference  before  the  rcpistnir  has  Wii 
held.  Plaintiff's  IJuanciel  slauding  is  siicJi  that  if  it  were 
f.niiiil  on  the  refereucc  that  there  be  money  .hie  the  .lefeiiJanU 
if  atay  uf  exeeution  be  nut  granleil,  they  pntlmbly  wmiM  mil  be 
able  to  recovei.  The  costa  shmild  I)e  sei  off.  and  shonlil  thcn^ 
rifiiment   fp^p  abide  the  result  of  the  reference. 

lieid,  A'/-'„  contra:  The  plaintiff  had  an  nuoxid  it  tonal  order 
uf  the  Supreme  Court  of  Canada  for  costs  and  i^hould  not  h« 
deprived  of  her  right  to  execution.  A  jnilge  of  the  Supremo 
Court  has  no  jurisdiction  to  stay:  see  Merchants  Bank  v.  ^(m*- 
ion  and  Ward  tl'.»02),  1>  B.C.  158. 

AdiKKisoN,  J.:  The  plaintiff  licins:  emitted  lo  her  cosli 
unconditionally,  pnrtiiiaut  to  the  judgment  of  the  Suprwue 
(.'onrt  of  Oanadu.  stay  of  execution  peudiiii;  the  uiilcome  of  tlhc 
reference  as  lo  damages  m  refused :    sm-  MerrhanU  Batii  v. 

Houslo,,  ,wd  Word  (J'.lOL'l,  !l  li.C.  l.)S. 

Applicntion  refused. 


KMH-:i;si;v  v.  Tin-;  con'soi.idai  j-:it  ,MiNixii  * 

SAIKI.TIXO  CO.  OF  CAXAIIA.  l.lMlTEn. 


o.  The  Coiivt  will  not  review  the  nllowntire  ri(  n  iriini-tn't.  pM|ieiipP!i  im  Hif 
I'liNBOiJ-  ground  that  they  wetf  inpiirrft  IliroHj;)!  over- en  lit  imi  itr  mistnk"  iimltT 

inTEo  mBrjrlnni   mie   I002(2f)|    if  on   ]''^>I«''   oinsnilernti'in    tliey   hnvr  lirwo 

Smkitiku  nlloweii  by  the  taxinR  officer. 

Co-  '"''f-  V.  Robins  1 1894),  M  LJ..  Ch.  303  followed. 

si«tem«it  Application    by    defewlnnt    to   review    Ihe   tft.\aDMi  >if 
plaintiff's  n»ta.      The  plaintiff  brought  an  action  against  linf 
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defendant  for  damages  by  reason  of  the  fumes  from  its  ainelter  -"°^'J^|^,' 

ruining  bis  crops.     The  plaintiff  succeeded  on  the  trial  with  a  

jury.     On  the  trial  the  plaintiff  8ubp<EniE<l  li)  witnesses  to  give 

evidence  as  to  damages.      After  bearing  13  witnesses  the  trial  O'^-^- 

judge  questioned  counsel  as  to  the  necessity  of  calling  any  more  ENonntanv 

witnesses  on  this  aspect  of  the  case,  whereupon  counsel  did  not  f,    "' 

i-all  the  remaining  six  witnesses,  who  were  in  attendance.    Cpon  uateii 

ta.\ation,  the  taxing  officer  allowed  the  fees  to  the  six  witnesses  siieItixI; 

in  attendance  who  were  not  called.      Heard  by  Mokeisiin,  J.  ■    C"- 
at  Chambers  in  Vancouver  ou  the  3rd  of  OcIoIkt,  I'.'IH, 


Armour,  for  the  applicaiiou:  The  plaintiff  had  iK-en  over- 
cautious in  subpoenaing  so  many  witnesses  on  the  one  issue  as  to 
damages  under  r.  10U2  (21)).  The  taxing  officer  should  not 
allow  the  conia  of  the  six  witnesses  not  called. 

D.  Donaghy,  contra :  It  is  in  the  sole  discretion  of  the  taxing 
ortieer  whether  fees  of  said  witnesses  should  be  allowed:  sec 
Widditieid  on  Costs,  2nd  Kd.,  2',i7  and  cases  there  cited. 


MoRRisos,  J.:  "The  Court  will  not  review  the  allowance  of 
a  witness's  expenses  on  the  ground  that  they  were  incurred 
through  over-caution  or  mistake,  under  Order  LXV,  nilu  27, 
sub-rule  {2!>),  if  on  proix'r  consideration  they  have  been 
allowed  by  the  taxing  officer  ....  The  Hnal  decision  lies  with 
the  taxing  officer":  see  OUri'r  v.  liobim  (1894),  (i4  L.J.,  Ch. 
203.  The  test  is  whether  the  witnesses  were  "necessary,"' 
at  the  tiuie  they  were  subiKenr?d,  and  not  whether  they  were 
"necessary"  having  regard  to  ultimate  event  that  is  at  the  trial: 
Bartleit  v.  Higgins  (1901),  2  K.B.  230.  This  is  so  particu- 
larly where  there  is  a  jury.     Taxation  upheld. 

Application  refused. 
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GIANNINI  V.  COOPER. 

fraeliev — Cnunly   Court — Juritdiclion^^ueition   fititt   rnited   on   appAit — 
Poirer  lo  rrnn«/sr  to  Suprflnie  Court — Co«(»— B.S.B.O.  1311,  Cap.  St, 
_  Sfcf.  40   (2),   (iOl.  and  78— County  Court  «ul«.  Order  IV.,  r.  13. 

In  tlif  CBBP  of  an  appeal  fron]  tlio  Countj'  Court,  if  it  app««rs  thrre 
wiis  nn  jUTiH'lictioii  in  the  Court  below  to  henr  the  cpse  sniJ  thst  It 
shnuld  hftvp  been  triuisfcrriMl  to  the  Supreme  Court  under  Order  IV.. 
r.  13,  of  tlie  County  Court  Bules,  the  Court  ot  Appeal  will  Dnt  dismiH 
the  uppeal,  but  will  make  the  urder  thnt  aliDuld  have  been  nuule  beluw. 

As  thr  appellniit  did  not  rniso  the  (tucBtion  ot  juritdielion  In  the  Court 
bpl'jw,  no  order  was  uinrlr  ris  to  the  coata  of  the  appeal. 

Appeal  from  the  decision  of  Rcgoles.  Co.  J.,  of  the  IBlli 
of  April,  191 S,  ill  an  action  for  rcscissioTi  of  an  agreement  for 
llie  sail'  ni  liinil.  Thp  defendant,  who  owueil  oertJiin  farn) 
lands  L-onsiBling  of  11.5  acres,  that  he  hold  at  a  valusUoB  of 
$4,S00,  sold  same  to  the  plainliff,  and  in  consideration  iJteiflfor 
nccf'pted  a  deed  for  a  lot  in  Vancimvor,  $500  in  oush,  and  h 
niortfrage  for  $30(1  on  the  lands  sold.  The  plainiiff  claiinc'! 
ihat.  tho  (lefendant  and  his  agent  had  rcproscnted  that  -15  acre^ 
of  this  land  was  cleared  and  ready  for  cultivation  and  that  it 
was  first-class  agricultural  land.  The  ground  for  reeciraion 
was  fraudulent  misreprcatntation  in  that  only  a  very  sniall 
portion  of  the  lands  was  cleared  and  the  soil  until  for  agricul- 
tural pur]K)ses.  The  trial  judge  gave  judgment  for  roacission, 
for  cancellation  of  the  mortgage,  and  for  the  recovery  by  the 
[dainliff  of  $'>47  from  the  defendant.  The  defendant  appealed. 
The  appeal  was  argued  at  Victoria  on  the  10th  of  Jiint-,  191?. 
liefore  Macdonald,  CJ.A.,  Martin,  Galliheu.  McPiiii,t.iPS 
and  Ebkets,  JJ.A. 

J.  li.  Senkhr,  ICC,  for  appellant:  The  learned  CnuDiy 
Court  judge  ordered  rescission  of  a  sale  of  land  rained  at  $4,500 
and  for  payment  hy  the  defendant  to  Uie  plaintiff  of  the  sum  of 
$547.  This  is,  I  contend,  beyond  the  juristliction  of  the  C-onrt: 
see  County  Courts  Act,  See.  40,  Subsecs.  (4)  and  (13)  ;   Oran- 
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ger  v.  Brydon-JacJc  (1918),  26  B.C.  631;    Parsons  Produce    ooubt  of 


Co.  V.  Given  (1896),  6  B.C.  68;  B,C.  Board  of  Trade  v.  Tujh 

per  &  Peters    (1901),   8   B.C.    291;    Sunderland  v.    Olover       1»1« 

(1915),  1  KB.  393.      Objection  to  the  jurisdiction  was  not     Nov.  5. 


raised  in  the  Court  below.  Giannini 

Kappele,  for  respondent :   The  Court  has  discretion  to  refuse  ^• 

this  order:    see  Prangnell  v.  Prangnell  (1893),  62  L.J.,  Q.B. 
346.      In  any  case,  the  Court  may  transfer  the  proceedings  to 
the  High  Court:  see  Sunderland  v.  Olover  (1915),  1  K.B.  393.   Argument 
As  the  point  was  not  raised  in  the  Court  below,  they  should  pay 
the  costs. 

Cur,  adv.  vidf, 

5th  November,  1918. 

Macdonald,  C. J.A.  :  At  the  close  of  the  argument  we  decided 
that  the  amount  involved  in  the  action  was  beyond  the  equitable 
jurisdiction  of  the  Coimty  Court,  but  reserved  the  question  as 
to  whether  or  not  we  should  order  the  transfer  of  the  action  to 
the  Supreme  Court.  We  also  res<^vqd  the  question  of  costs. 
By  County  Court  Order  IV.,  r.  13,  the  trial  ju(lgi3  is  given 
power  to  transfer  to  the  Supreme  Court  a  cause  when  the  sub- 
ject-matter of  the  action  is  beyond  the  jurisdiction  of  his  Court. 
The  order,  therefore,  which  should  have  been  made  below  was 
not  made. 

Two  courses  are  open  to  us — tu  di.smiss  the  action,  or  to  macdonald, 
order  its  traiisfer  to  the  Supreme  Court  for  trial.  I  think  the 
latter  course  should  be  adopted.  The  saving  of  expense  to 
litigants  should  be  effectuated  whenever  the  circumstances  will 
admit  of  it.  This  is  a  case  which,  in  my  opinion,  not  only 
admits  of  it,  but  demands  it.  The  fact  that  objection  to  the 
jurisdiction  of  the  Court  below  was  not  taken  before  the  learned 
trial  judge  affects  only  the  question  of  costs.  As  to  the  costs, 
I  would  give  none  in  this  Court.  The  appellant  was  to  blame 
for  not  raising  the  question  of  jurisdiction  on  the  first  oppor- 
tunity. Had  it  been  raised  below,  this  appeal  would,  I  am 
sure,  have  been  avoided. 

As  to  the  costs  of  the  action,  they  should  abide  the  result  of 
the  trial,  or  any  disposition  thereof  which  shall  be  made  at  or 
after  the  trial. 
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.\1aktin.  J. a.:  At  the  lioariiig  wi-  doi^ided  thai  the  objection 
laken  before  us,  though  not  Mow,  that  the  County  Court  bid 
no  jurisdiction  to  entertain  this  aotiou,  for  cHnoelUnion  of  » 
agreement  for  sale,  ^lould  [irevail  (under  iwction  40  (4)  of  the 
"CouniT  Courts  Acl,  Cap.  51!,  R.S.B,C.  mil),  because  thi' 
value  of  the  land  adinitledl.v  ext;wded  \\w  limit  of  $2,500,  biii 
ivG  reserved  the  question  of  the  tranafei-  of  the  action  tmilef 
swliou  72,  which  provides  lliat  "if  duriup  the  progress  of  mj 
actiou,  cause  or  mailer  it  aliall  lie  iiiude  to  up|ienr  to  the  judge 
that  ihe  fiuljjeet-uiatter  exceeds  in  amouut  ihe  limit  of  the  juris- 
diefiim  of  the  Ciiuntv  Court,  he  shall  dircet  the  said  action, 
fiiuse,  or  matter  to  lie  Iransferrw!  to  the  Supreme  Court." 

The  expression  "If  il  shall  bo  made  to  appear  lo  the  judge" 
18  a  peculiar  one,  and  it  ia  difficult  Hi  know  what  it  rcilly 
means.  If  it  is  to  he  taki-n  jis  ineiiniiij;  ihnt  (he  judge's  sUftn- 
tiou  must  l>e  aelnally  drawn  to  the  fuel  llini  there  is  an  excess 
in  value  which  ousts  his  jurisdiction,  then  that  coudition  prece- 
dent I"  the  transfer  has  not  been  Hatititicd  here.  Bui  if  il  is  t« 
lie  read  as  synonymous  witK  "if  it  appears  to  the  judge,"  or  *'if 
it  appears"  (which  is  the  same  tbin^.  lieoanse  it  is  "to  the 
judge'*  as  the  controlling  power  that  sooner  ur  later  llie  '■«ppea^ 
ance"  mnst  bo  manifeste<I,  whether  he  is  iuPUtione<l  or  no[), 
which  is  the  usual  expression  respecting  developments  during 
u  trial,  the  difficulty  is  overeouie.  In  my  opinion,  we  are  jiisti- 
tied  in  giving  the  wnnls  the  usual  and  more  apt  meaning,  which, 
as  applied  lo  the  case  at  bar,  means  that  during  the  trial  certain 
itnportant  facts  were  put  In  evidence  that  in  a  legal  sense  made 
it  appear  upon  the  record  that  the  jurisdiction  was  being 
exceeded,  and,  therefore,  the  fact  of  the  lack  of  j uriadiction 
did  "during  the  progress  of  the  action  ....  appear,"  eren 
ihongh,  strangely  enough,  I  may  say  with  respect,  it  escaped 
the  attention  of  judge  and  counsel,  in  view  of  the  reported  esses 
nf  Pammi^'  Produce  Co.  v.  Oiren  (1896).  5  B.C.  58;  and  B.C. 
Board  of  Trade  v.  Tupper  £  Peters  (liKtl).  8  B.C.  291.  The 
case  of  .Sunderland  v.  Glover  (1915).  1  K.B.  393;  84  t.J., 
K.B,  266,  shews  what  the  duty  of  the  County  jmij^  i«  wbwe 
his  attention  is  challenged  to  the  ({"^"tion  of  jurisdiction,  ud 
if  there  were  any  doubt  about  that  fact,  this  case  would  have  to 
go  back  lo  hiui  to  decide  it,  but  as  il  is  admitted  that  the  juri*- 


XXVI.]      BRITISH  COLUMBIA  REPORTS.  385 


OOUBT  OF 

ATPEAL 


diction  was  lacking,  as  now  ^'appears,"  and  did  in  fact  appear 
below,  there  is  no  obstacle  in  the  way  of  our  now  making  the 
order  for  transfer  to  the  Supreme  Court  which  he  should  have       ^^^^ 
made.  ^^'^-  ^' 


As  to  the  costs  of  this  appeal,  the  appellant  succeeds  on  a    qjj^^ 


XINI 


point  not  taken  below  and,  therefore,  he  is  not  entitled  to  them,      ^  ^' 

C OOPEB 

according  to  the  settled  practice  of  this  Court,  and  so  neither 
party  should  have  an  order  in  his  favour  for  costs.  The  costs 
of  the  abortive  trial  should  abide  the  result  of  the  second  trial. 

GAI.I.IHBS,  J.  A. :  At  the  hearing  before  us  we  held  that  the 
learned  trial  judge  had  no  jurisdiction  to  hear  the  case  when  it 
appeared  in  evidence  that  the  subject-matter  of  the  action 
exceeded  the  limit  in  point  of  amount  to  which  the  jurisdiction 
of  the  Court  was  limited,  but  reserved  the  question  as  to 
whether  we  should  order  that  the  cause  be  transferred  to  the 
Supreme  Court.  On  consideration,  I  think  we  should  make  the  j.^. 
order  which  the  County  Court  judge  should  have  made,  and 
which  he  had  jurisdiction  to  make  under  Order  IV.,  r.  13  of 
the  County  Court  Rules.  The  order,  therefore,  will  go.  As 
the  point  was  not  raised  imtil  the  case  was  set  down  for  hearing 
on  appeal,  I  would  allow  no  costs  of  appeal. 


McPhillips,  J.A.  :  I  am  in  entire  agreement  with  the  rea- 
sons for  judgment  of  my  brother  Mabtin  herein.  I  would  also 
allow  the  appeal. 


MCPHILLIPS, 
J.A. 


Eberts,  J.A. :    I  agree.  ebebts,  j.a. 

Action  transferred  to  Supreme  Court, 

Solicitors  for  appellant :  Senkler  &  Van  Home, 
Solicitor  for  respondent:   A,  J,  Kappele, 
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de  SCHELKING  v.  ZURBRICK. 

—Foreigner — Aelion  by — Temporary  re«Wenee 


Q^  When  the  Court  ia  satisfled  that  a  plaintiff,  vho  is  a  tejapoi»xj  reaidait, 
ScHELKina  "'i"  ^  present  at  th«  trial,  an  application  for  security  for  coats  under 

f>.  marginal  rule  Q31a  will  be  refused. 

ZuBBBicK  Uichiel*  y.  The  Empire  Palaoe  Limited   (1892).  M  L.T.  132  followed. 

Application  by  defendant  for  eecuritj  for  costa  on  the 
ground  tbat  the  plaintiff  is  only  temporarily  resident  within 
the  jurisdiction.  The  plaintiff,  who  is  a  Russian,  was  doing 
diplomatic  work  for  the  Russian  Government  »nd  was  sent  to 
Japan  and  subsequently  to  the  I'nited  States.  On  his  way  lo 
Statement  the  Ignited  States  via  Vancouver,  the  UniteH  States  immigra- 
tion authorities  stopped  him.  Owing  to  certain  correspondence 
which  arose  from  this,  the  plaintiff  brought  action  against  the 
defendant,  a  T'^nited  States  immigration  officer,  for  libel. 
Heard  by  iloERisoN,  J.  at  Chambers  in  Vancouver  on  the  ITth 
of  October,  191S. 

L.  J.  Ladner,  for  the  application:  The  plaintiff's  material 
niHSl  shew  that  he  intends  to  reside  permanently  or  for  the  dura- 
tion of  the  trial.  He  might  at  any  time  return  to  Russia  or 
France,  where  be  has  a  residence. 

McPkillips',  K.C.,  contra :  TIr-  material  submitted  comes 
Argument  directly  under  the  case  of  Michicls  v.  Thr  Empire  Palace  Lm- 
ited  (189:i),  66  L.T.  132,  where  security  was  refused.  The 
plaintiff  had  brought  an  action  for  libel  against  defendant,  au'l 
the  sole  object  was  to  have  said  action  tried  as  soon  and  as 
speedily  as  possible,  so  as  to  clear  certain  allegations  made 
against  plaintiff's  character.  The  plaintiff  cannot  return  to 
Russia  as  he  is  not  a  Bolshiviki,  and  said  Government  woiiM  be 
liable  to  kill  him  and  his  family. 

MoBRiHUN.  J.:    The  mati'rial  .-iatisfies  me  that  the  plaintiff 
will  be  present  at  the  trial,      I  should  therefore  follow  the  case 
Judgment    of  Miclueh  v.   The  Empire   I'nlnce  Umited   (1S!>3\  60  I,.T. 
l.'J2.      .Application  for  s^eciirity  refused. 

Application  rufused. 


I  \m 
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YAMASHITA  v.  HUDSON  BAY  INSURANCE  GO.        momibon.j 


Practiot  —  Diacovery  —  Corporation  —  One    officer    eaaminad  —  Subttquent         jg^g 
application   to   eaamine   "agent" — Scope  of   term   "agmtt" — Marginal 


An  agent  of  a  eompan)'  is  included  in  the  Mords  "ofdct 
marginal  rule  3T0c  (2),  and  may,  on  application, 
digcovery. 

Application  to  cxaiiiia<'  for  discovery  an  agent  of  thfi 
Jefendant  Company  under  marginal  rule  370c(2).  The 
plaintiff  issued  a  writ  agaiost  the  defendant  Company  on  an 
insurance  policy  and  examined  an  officer  of  said  Company  for 
discovery,  but  the  examination  disclosed  that  he  knew  nothing 
of  the  transaction,  the  policy  having  been  written  by  an  agent 
who  is  now  sought  to  be  examined.  Heard  by  iloRRisox,  J,  at 
Chambers  in  Vancouver  on  the  2i>th  of  Octol)er,  1!)18. 

Saunders,  for  the  application,  referred  to  Dawson  v,  London 
SIrcH  R.W.  Co.  (1898),  18  Pr.  323;  Hartnell  v.  Canada 
Mutual  Aid  Associaiim  (1888),  12  Pr.  401. 

Armour,  contra:  An  agent  docs  not  come  uniler  the  above 
rule.      An  agent  is  neither  an  officer  nor  a  servant. 

Morrison,  J.:  This  is  an  application  for  leave  to  examine 
llie  local  agent  of  the  Hudson  Bay  Insurance  Co.,  who  wrote  up 
the  policy  in  question,  by  way  of  discovery  under  marginal  rule 

;nnc(2) : 

"After  tlie  examination  of  on  ofliccr  or  servant  ot  a  corporation,  a  party 
Hliall  not  be  at  liberty  to  examine  any  other  oflieer  or  nervant  nithout  an 
order  of  the  Court  or  Judge." 

The  objection  is  raised  that  an  "agent"  is  not  liable,  under 
this  rule,  to  be  examined;  that,  in  the  meaning  of  the  rule 
"agent"  is  not  aynonymous  with  "officer  or  servant,"  There 
is  no  definition  of  these  word*  in  the  rules  and,'  therefore,  the 
literal  and  popular  extended  intiining  should 'he  given  them; 
The  Queen  v.  Local  Covernment  Board  (1874).  \A\.  9  Q.IS. 
148  at  p.  151,  per  Biackburn.  J.      Murray's  New  Dictionary 
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*"'*?'***''' ^-defines  "officer"'  as  one  to  whom  a  charge  ia  committed,  or  who 

performs  a  duty,  service  or  function ;    an  agent.      The  same 

dictionary  defines  "apent"  as  one  who  produces  an  effect;  the 

Oct.  20.     efficient  cause.      And  as  was  the  case  in  Hartnett  v.  Canada 

Yauashita  Mtdual  Aid  Association  (1888),  12  Pr.  401 ;    and  Dau-son  v. 

„  "■         London  Street  E.W.  Co.  (18i*8),  18  Pr.  223,  the  esaminatiou- 

Bat        can  do  the  defendant  no  harm,  for  the  examination  can  be  iise<l 

"^'co^*^  at  the  trial  only  if  the  trial  judge  so  orders:    sub-rule  (1): 

[Alja  V.  Oranby  Consolidated  Mining,  &c.,  Co.  (1916),  33  B.C. 

147  at  p.  151. 

Applicaiion  griiiilfd. 


CITY   OF    VANCOUVER    AKD    BRITISH 
'^'^  COLUMBIA  ELECTRIC  RAILWAY 

0«t-4.  COMPANY,  LIMITED.     {Ko.  2). 

FuNNBL      '■'■"ciice — Motion — Votice — Short  leave  for  terviee — Indortcmenl  on  nufirf 
MoTOB  LiKB  — Particulars  required — Marginal  ruUt  70i  and  7Si. 

Oo. 

t>.  When  the  time  for  return  of  a  motion  after  service  is  curtailed  b;  sp«dal 

City  OF  le«ve,  an  indorsement  on  the  notice  must  contain  both  the  dale  upon 

wliicli  leave  is  f;iven  and  upon  which  the  motion  is  made  retunwble. 

Application  for  an  injunction  restraining  the  City  froiii 
proceeding  with  certain  prosecutions,  heard  by  Moreisox,  J. 
at  Cham'bers  in  Vancouver  on  the  4th  of  October,  1918,  Special 
leave  was  given  by  Geeooby,  J.  on  the  3rd  of  October,  19Ifi. 
making  application  returnable  un  the  4th  of  October,  l(*lh. 
under  marginal  rule  ("34.     The  notice  was  indorsed  as  fojiow*: 

"Special  leave  for  4th  Oct  '18.      F.  B.  Gregory,  J."     Tho 
statement         5       ..     ,,  , 

notice  itself  read: 

"Take  notiee  tliat  by  special  leave  of  the  Hononnible  Mr.  Jmtice 
Gregory  ft  motion  will  be  made  by  counwl  on  behalf  of  the  pUintill 
before  the  judge  vho  may  be  preeiding  in  this  Court  at  the  Court  Houi* 
in  the  City  of  Vancouver,  B.C.,  on  Friday,  the  4th  of  OchAer,  A.D. 
1918,"  etc. 
At  the  foot  the  notice  of  motion  was  dated  Oct.  3rd,  1918, 
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The  plaintiff  served  the  defendant  City  of  Vancouver  with  a  ^j^"^^"^ 

copy  of  the  notice  on  the  3rd  of  October,   1918,  indorsed  as       

above,  and  a  copy  of  the  writ  of  summons;   he  also  served  the 
defendant  Uritish  Columbia  Electric  Railway  Co.  with  a  copy  _ 


of  notice  and  writ  on  the  same  day.     No  leave  had  been  obtained       Blub 

to  serve  the  writ  with  the  notice  of  motion,  nor  had  tlie  copy  motob*^! 
served  on  the  British    Columbia    Electric    Railway   Co.   any        t^'o- 
indorsement  of  the  short  leave.  city  of 

Casaidy.  K.C.,  for  the  application. 

Harper,  for  the  City,  raised  two  preliminary  objections: 
(1)  That  the  special  leave  indorsement  was  defective;  and 
the  indorsenient  must  shew  the  date  on  which  it  was  given  and 
date  returnable:  see  Dawson  v.  Beeson  (1882),  22  Ch,  D.  504 
at  p.  510;  48  L.T.  407  at  p.  408;  Overton  (t-  Co.  v.  Sum 
Lowe,  and  Sons  (1896),  74  L.T.  776;  C.P.R.  v.  V.W.  &  Y. 
Ry.  Co.  (1903),  10  B.C.  228  and  230;  and  (2),  plaintiff  must 
obtain  lea\e  to  Ber>'e  the  writ  with  the  notice:  see  mar^nal  rule 
704.  Argument 

McI'hiUips,  K.C.,  for  British  (."olumbia  Electric  Railway 
Co. :  The  copy  of  motion  served  on  me  shewed  no  special  leave ; 
the  indorsement  was  left  off.  Plaintiff  must  comply  with  mar- 
ginal nile  704. 

Cassidy,  contra:  The  special  leave  indorsation  is  a  sufficient 
compliance  with  the  rules  and  cases.  The  indorsement  "special 
leave  for  4th  Oct.  '18.  F.  P..  Gngory,  J."  shewed  the  date- 
returnable  and  the  motion  at  the  foot  being  dated  Oclober  3rd, 
1918.  shewed  the  date  it  was  granted. 

MoKRiHox,  J. :    [  sustain  the  objectiim.      When  by  si>ecial 
leave   "lime"   is   curtailed   the   indorsement   on   the   notice   of   Ji'dRincnt 
motion  mnst  shew  the  date  leave  is  jrivcn  as  well  as  the  date  upim 
which  it  is  made  returnable. 

Objection  ■•<ii-stiihird. 
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—Kfidenit,  tuffidencf 


-  The  Hccuaed  wfts  cbjtrgeil  with  an  uttempt  to  commit  buggery.  Tlie  «vi' 
lience  for  the  Crouii  wag  given  by  llie  buy  upon  wliom  the  «llegod 
attempt  was  mnJo,  tlie  boy'B  father,  and  two  detectives.  The  Bccuwd 
had  invited  tlie  bo;  to  take  rides  wit))  liim,  and  owing  to  his  tetioM 
the  boy  liecaine  auspicious  of  the  accused's  purpose  and  told  his  fathor, 
who  informed  the  police.  At  tlie  insti^tfon  of  the  poliee  the  boy 
mode  an  appointment  with  the  nccused  and  toolc  liini  to  his  fatberlt 
alnble.  Hie  Iwo  detectivvH  were  in  the  loft.  The  accused  proposed 
they  should  comiuit  the  ofTence  charged,  and  paid  the  Imy  fifteen  oott*. 
They  bolli  took  off  their  coats  nnd  accused  fipraid  a  blanket  on  tlie 
door,  telling  the  boy  wliat  to  do.  Accused  tlien  unbuUoned  hi* 
trousers  and  put  hie  arm  around  the  boy.  The  detective*  thn 
ruehed  in  and,  seizing  the  accused,  found  ou  examination  that  hii 
phyaicitl  condition  suggested  the  offence. 
Uatd,  tliat  there  was  evidence  of  acta  which  eitablisbed  an  aHempt  to 
commit  the  offence  within  the  meaning  of  section  TS  of  the  CriminU 
Code. 


VJRIMINAL  APTEAL  by  way  of  case  stated  from  a  oonnc- 
tion  by  Catlev,  Co.  J.,  of  the  24th  of  October,  1918.  The 
accused  was  charged  with  the  crimp  of  attempting  to  commit 
buggery  under  section  203  of  the  Criraina]  Code.  The  ease 
stated  was  as  follows ; 

"The  defendant,  who  is  a  Hindu,  delivers  sawdust  at 
Hastinga  Mill,  where  also  a  young  boy,  15  years  old,  named 
Travis,  was  also  employed  by  the  father,  trucking.  Tbo 
statement  defendant  had  once  or  twice  invited  the  boy  to  take  a  ride  with 
him.  The  boy  became  auspicious  of  the  defendant's  purpoao 
in  inviting  him  to  take  a  ride  with  bim,  and  told  his  father  of 
the  dreumetances.  The  father  wont  to  the  police  and  informed 
tbem  of  his  and  the  boy's  suspicions,  whereupon  the  police  told 
the  boy  to  appear  to  consent  to  the  defendant's  invitation  aud 
ihey  would  koep  watch.  On  Saturday,  July  20th  last,  the 
defendant  made  an  appointment  with  ihe  boy  to  meet  hito. 
They  met  at  the  comer  of  Dunlevy  and  LTnion  Streets  at  8  in 
the  evening.  The  defendant  wanted  the  boy  to  go  to  Marine 
Drive  with  him.     Instead  they  went  to  the  boy's  father's  sloble 
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on  Donlevy  Street  They  entered  the  stable  and  the  defendant 
closed  the  door,  which  latches,  and  cannot  be  opened  from  the 
outside  except  by  passing  the  hand  through  the  window  and 
lifting  the  latch  from  the  inside.  They  went  to  the  back  of 
the  stable.  Upstairs  in  the  loft  the  police  had  two  detectives 
keeping  watch.  Arrived  at  an  empty  stall  in  the  back,  the  boy 
watered  the  horses,  when  the  defendant  asked  him  if  he  wanted 
to  earn  some  money.  The  boy  asked  "How  V  The  defendant 
answered  in  language  which  was  a  plain  statement  that  the 
money  was  to  be  earned  by  joining  in  an  act  of  sodomy.  The 
defendant  then  gave  the  boy  15  cents.  Both  took  off  their  coats 
and  hung  them  up.  The  defendant  spread  a  blanket  on  the 
floor  and  told  the  boy  how  he  was  to  place  himself.  The 
defendant  then  imbuttoned  his  (the  defendant's  own)  trousers 
and  put  his  arm  around  the  boy.  The  detectives  at  this  moment 
rushed  in  and  seized  the  defendant,  whose  trousers  were  unbut- 
toned, as  mentioned.  The  officer  felt  his  privates  and  stated 
that  the  man  had  an  erection. 

"The  boy's  evidence  was  given  under  oath,  and  at  the  con- 
clusion of  the  Crown's  case,  counsel  for  the  accused  moved  for 
a  dismissal  on  two  gronnds:  (1)  That  the  boy,  Travis,  was  an 
accomplice  whose  evidence  required  corroboration,  and  the  same 
bad  not  been  sufficiently  corroborated;  (2)  that  the  evidence 
of  the  boy,  Travis,  even  if  given  full  credence,  did  not  estab- 
lish the  offence  charged,  but  merely  shewed  a  preparation  for 
the  commission  of  the  actual  offence  of  buggery. 

"I  reserved  judgment  and  later  on  handed  down  judgment 
in  writing,  a  copy  of  which  is  made  part  of  this  case,  and 
which  reads  as  follows :  [After  stating  the  facts  as  above,  the 
learned  judge  continued.] 

"On  these  facts,  counsel  for  the  defendant  argued  that  up  to 
this  point  the  defendant  had  only  made  'preparations,'  but  had 
not  made  an  'attempt'  to  commit  the  crime  of  sodomy.  Coimsel 
cited  the  folowing  authorities:  Bex  v.  Snyder  (1915),  24  Can. 
Or.  Cas.  101 ;  Bex  v.  Sands  (1015),  25  Can.  Cr.  Cas.  116;  Bex 
V.  Brouaaeau  (1916),  28  Can.  Cr.  Ca3.  i35 ;  Bex  v.  Menary 
(ISll),  18  O.W.R.  379,  and  Russell  on  Crimes,  7th  Ed.,  Vol.  1, 
pp.  142  and  977.  Connsel  also  argued  as  to  want  of  corrobora- 
tion of  the  boy's  evidence,  the  police  evidence  not  being  sufficient. 


1»1S 
Not.  19. 
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On  this  point  T  ha<l  no  difficulty  in  holding  that  the  t-orrobora- 
linn  was  snffioieni,  Vint  1  reserved  decision  on  the  question  raised 
on  the  motion  to  dismiss  as  to  whether  the  eridene^'  was  suffi- 
cipnt  to  establish  an  'attempt'  or  merely  shewed  'preparation.' 

"Section  72  of  ihe  Code  deelnres  that: 
Erery  uni-  who,  liiivinti  un  intont  to  canimit  an  ofTence.  does  or  omfU 
el  for  tlie  purpose  of  arcoruplinliing  hit  object  U  (piilly  of  an  atUmiil 
tc  I'oiimiit   Ihc  offence  intenilci!  wlittlier  luider  Ihe  circiinmtances  it  wm 
possible  to  mmrait  aucli  im  olTcnci'  or  not,' 

"Here  the  defendant  takes  the  boy  into  an  empty  stall  at  the 
rear  of  a  closed  stable.  proiKJse.^  an  unnatural  act  to  him,  pvta 
him  money,  nnbuttoiifi  his  trousers  and  taltes  bold  of  the  boy. 
There  is  the  'intent'  rc^qiiired  by  the  stntut*.  expressed  in  Un- 
jniage  to  the  boy  and  corroborated  by  the  police  finding  the 
sexual  organ  as  they  have  described  it.  There  are  a  soriw  of 
acts,  of  which  unbuttoning  his  own  trousers  and  laying  bold 
of  the  boy  are  the  most  pronounced,  all  of  which  are  acts  'for 
the  purpose  of  accomplishing  his  object.'  T  find  nothing  in  tbe 
eases  cited  to  disturb  my  view  thai  an  'attempt'  was  made  within 
the  meaning  and  words  of  ihe  section  (juoted.  In  Rrr  y. 
ffin/fhr.  miprn.  it  wa*  held  that  'a  conviction  for  an  attempt* 
(to  assist  a  public  enemy  to  proceed  to  join  the  enemy)  'is  nnt 
HURtaiuflbie  where  there  was  no  incitement  by  the  accused  and 
the  enemy  alien  had  no  intention  of  leaving  Canada  and  nn 
knowledge  of  the  purpose  of  their  Wing  brought  to  the  acciiwil-' 
Hut  here  then>  was  'iTieiteuient'  by  the  accused,  and  the  boy  had 
■linowiedge'  of  the  accused's  purpose.  lu  Her  v.  iSnnrfs,  supft. 
the  main  clement,  the  'purpose'  with  which  the  police  went.  In 
the  accused's  house  was  not  the  purpose  indicateil  by  the  OwIb, 
but  for  another  purpose.  In  the  present  case  the  'purpose' 
for  which  the  accused  resorted  to  the  hoy  was  prcs»'nt  »ni 
avowed.  In  Er-.r  v.  Brousseav,  /tupra,  the  matter  under  con- 
sideration was  whether  a  request  by  n  municipal  councillor  fw 
money  from  a  municipal  contractor,  not  acceded  to,  was  an 
offence  within  section  161  of  the  Code,  and  the  decision  onlf 
affected  the  interpretation  of  section  Ifil,  and  is  not  an  authority 
in  the  interpretation  of  section  72  as  T  see  it.  The  case  of  S«J 
r.  Menart/,  supra,  more  nearly  approaches  the  present  one.  This 
was  a  case  of  ft  charge  of  indecent  assault  upon  a  girl  over  14 
years  of  ape.      It  came  up  hy  way  of  ease  resened. 
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'■  ■The  learned   judge  asks  whether  he  wi»  right   in   directing  the  jury     OOUBT  or 
tUut  if  they  could  not  find   the  prisoner  guiUy  of  having  committed   an       app»*i. 
indecent  aasault  tliey  might  if  they  believed  tho  evidence   fur  the  Crown 
iind  him  guilty  of  an  attempt  to  commit  that  ofTencp': 
fiiagee.  J.A.  at  p.  383).  ^°^'  "• 

"The  jury  did  not  find  the  accused  guilty  of  indecent  assault,        Vxx 
but  did  find  him  guilty  of  an  attempt  to  commit  an  indecent  dii.ips,soh 
assault.     But  says  Moss,  C.J.O.  at  p.  380: 

'"'If  the  jury  believed  the  evidence  the  offence  [i.e.,  indecent  assault] 
vras  committed.  If  they  did  not  there  was  nothing  left  whereon  they 
could  base  a  finding  of  an  attempt.' 

"Meredith,  J.A. :  'Never  beard  before  of  such  a  charge  as  an 
attempt  to  assault.'     He  also  says  (p.  382) : 

'"He  (the  prisonerl  plainly  intended  to  have  sexiinl  intercourse  with 
tlip  girl,  but  there  is  no  sort  of  evidence  that  he  intendeil  much  le^s 
ntlempted,  to  have  such  intercourse  against  her  will.' 

"Magee,  J.A,  says  (p.  384)  :  'The  Ifamed  judge's  question 
hardly  raises  the  actual  point  involved,'      ,\gain  he  says: 

"  The  direction  to  the  jury  was  misleading  in  giving  them  to  under- 
«tand  that  the  prisoner  might  be  convicted  of  an  attempt  to  assault  inde- 
ii>ntly  if  the  prisoner  intended  to  have  sexual  intereourne  without  full 
inatruclion  that  such  intention  munt  be  to  have  such  intercourse  without 
her  consent.' 

"The  accused  was  discharged  accordingly. 

"This  ease  differs  from  the  present  in  two  essential  particu- 
lars. First,  as  to  'consont,'  whether  the  girl  'consented'  was  a 
vital  factor.  In  the  present  case  it  is  no  factor  whether  the  boy 
'consented'  or  not.  Second,  the  jury  bad  acquitted  the  prisoner  statement 
on  the  charge  of  assault  and  there  was  nothing  left  to  found  an 
attempt  on.  Either  he  assaulted  her  against  her  consent  or  he 
did  not,  and  they  found  he  did  not.  The  remarks  of  Mert'clitb, 
J.A.  appeal  to  me  on  this  point.  It  seems  to  me  that  the  facts 
which  would  sustain  an  'attempt'  constitute  an  'asnanlt.'  In 
the  present  case  this  element  is  wanting.  No  jury  has  found  a 
self-contradictory  verdict.  In  the  way  the  Menary  case  came 
up  before  the  Appeal  Court  it  is  evident  that  the  judges  thought 
the  trial  judge  had  not  sufficiently  instructed,  if  he  did  not 
mislead,  the  jury.    . 

"The  motion  is  dismissed,  it  being  my  holding  that  even  dis- 
regarding the  evidence  on  the  point  of  the  prisoner  putting  his 
arm  around  the  boy,  the  rest  of  his  actions  constitute  an  attempt 
within  the  meaning  of  section  72. 
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'appKii'         "i'lie  evidence   for   thp   defence  was  given   lij  Mrs.  Amer 

Cband  and  the  araused,      Mrs.  Chand'a  evidence  waa  that  she 

JSIS        i(pp(^  „  gjQj.j.  g^j  (^gj  jjjp  i^y^  Travia,  called  at  her  store  on  the 

Nov.  ii>.     day  the  offence  waa  alleged  to  have  been  committed,  between 

Hj,        six  and  seven  in  the  ex'ening,  and  asked  for  tlie  accused,  and 

^         that  she  had  known  the  accused  two  years  and  bis  repuution 

was  good.      The  aet^used,  oh  his  own  behalf,  denied  that  he  had 

on  previous  occasions  asked  the  hoy  lo  ride  with  hini;   that  he 

had  dosed  the  door  of  the  stable ;   tbut  be  bad  put  a  blanket  oa 

the  floor;    that  be  bad  given  tbe  boy  15  cents;    that  he  had 

taken  hold  of  the  boy;    that  the  policemen,  or  either  of  them, 

had  taken  hold  of  his  privates;    tbat  be  had  accused  the  police 

at  the  time  of  unbuttoning  hia  pants.      The  explanation  given 

of  his  actions  was  tbat  he  had  gone  lo  the  stable  lo  inspect  a 

~    .        .    horse,  as  be  wished  to  buy  one,  and  while  there  had  been  aeiied 

by  a  call  of  nature,  and  tbat  he  wiabed  to  defecate  in  the  stable. 

In  answer  to  a  question  be  replied  tbai  being  arrested  before  he 

had  obeyed  the  coll  of  nature,  he  had  not  obeyed  the  call  until 

the  following  day. 

"My  conclusion,  on  hearing  the  accuaed,  was  that  he  waa  not 
telling  the  truth,  and  tbat  he  was  simply  making  up  a  story, 
while  the  boy's  evidence  1  accepted  as  true  throughout  I  hart 
reserved  for  tbe  Court  of  Appeal  the  following  questions: 

"(1)  Waa  I  right  in  finding  that  the  eviilence  iif  Hie  prosecution  pro»id 
that  an  attempt  had  been  made  by  the  aeeuBeil  s$i  clisr^dT 

"(2)  Was  I  right  in  finding  that  the  evidence  of  the  boy,  Travis,  iw* 
auiliciently  corroborated  T" 

The  appeal  waa  argued  at  Vancouver  on  the  lOth  of  Novem- 
ber, 1918,  before  MAcnoNALn,  C.J.A.,  Mabtin,  Gallibbb, 
McpHiLLips  ajid  Ebkktb,  JJ.A. 


Harper,  for  the  accused:   The  charge  is  under  section  303  of 

the  Code,  and  section  72  gives  tbe  definition  of  what  constitute* 
an  ''attempt,'"  They  set  a  trap  for  this  man,  but  my  aubmia- 
sion  is  the  evidence  does  not  disclose  an  attempt.  As  to  police 
Argument  encouraging  crime  when  the  crime  has  not  been  committed  8« 
Amsden  v.  Rogers  (1910),  30  D.L.R.  534.  On  the  questiMi 
of  what  constitutes  an  attempt  see  Rev  v.  Pailleur  (1909),  20 
O.L.R.  207  at  p.  212;  Rex  v.  Rabineon  (1915),  2  K.B,  343 
at  p.  348;  Reg.  v.  Eaglelon  (1855),  6  Cox,  CO.  559  at  p.  571; 
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O.L.R.  389;  Beg.  v.  Roberts  (1.855),  2&  L.J.,  M.C.  17; 

V.  Bmtllon  (1871),  12  Cox,  C.C.  87;   Rex  v.  Snyder  (1915),        l^'^ 

24  Can.  Cr.  Cas.  101  at  p.  109.     In  thia  case  he  had  not  made     Nov.  18. 

aay  final  step;    it  must  be  the  last  act  that  is  required  for  the        ^^^ 

commission  of  the  offence:    see  Beg.  v.  Bansford  (1874),  13 

Cox,  C.C.  9.     He  solicited,  but  that  does  not  apply.     He  must 

be  accused  of  soliciting. 

Wood,  for  the  Crown,  was  not  called  upon. 


DelipS 


Macdonald,  C.J. a.:  I  think  the  appeal  must  be  dismissed. 
The  accused  was  convicted  under  section  203  of  the  Criminal 
Code,  The  question  of  whether  an  act  done  or  omitted,  with 
intent  to  commit  an  offence,  is  or  is  not  only  preparation  for  the 
commission  of  that  offence  and  too  remote  to  constitute  an 
attempt  to  commit  it  is  a  question  of  law.  We  have  to  decide 
whether,  on  the  evidence  which  came  before  the  Court  below, 
an  inference  might  be  drawn  that  the  accused  did  attempt  the 
offence  in  qaestion. 

I  base  my  decision  practically  entirely  upon  the  evidence  of 
the  boy  Travis.  Travis,  upon  whom  the  offence,  or  the  attempt, 
alleged  is  found  by  the  judge  to  have  been  committed,  was  in 
the  box  and  was  asked  this  question  by  Mr.  Wood,  counsel  for 
the  Crown : 

"After  unbuttoning  his  pants  what  occurred!      He  grabbed  hold  ot  m«  * 
luiil  was  going  to  taj'  me  down  on  the  rug,  and  when  he  grabbed  bold  of 
me  1  said  'ouch.  " 

And  in  answer  to  an'other  question,  he  said  this: 

"I  Bftid  when  he  grabbed  hold  of  me,  I  said  'ouch,'  and  the  detectiveB 
iiiine  in  and  grabbed  him." 

That  shews  what  appears  to  have  been  the  last  act  in  this 
occurrence ;  the  placing  of  the  blanket  upon  the  ffoor,  the  taking 
off  of  the  coat  and  the  unbuttoning  of  the  pants  had  all  taken 
place  before,  and  this  was  the  last  act.  Now  then,  the  question 
is  whether  what  the  prisoner  did  at  that  time,  just  before  .the 
rletectives  came  and  stopped  him,  is  within  the  subsection.  Was 
what  I  have  just  read  evidence  of  an  attempt  to  commit,  or  was 
it  merely  preparation  for  the  commission  of  the  offence  ?  I  am 
perfectly  clear  that  it  was  an  attempt.  It  would  hardly  be 
!  to  imagine  a  clearer  case,  a  case  where  the  act  was 
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'amJLI'  ™orc  approximate  to  the  crime  which  was  about  to  be  committed 

than  this  evidence  shews.     I  dp  not  think  there  is  a  questioD  at 

'"'^  all  that  the  preparation  had  gone  on  before  and  that  this  was  the 

Nov.  16.  last  art  which  the  accused  was  permitted  to  do  before  be  was 

Hex  Stopped. 


ilAETiN,  J. A. :  I  am  of  opinion  that  the  facts  set  out  here  in 
the  evidence  of  this  boy  alone  are  not  too  remote  to  constitute  an 
attempt,  in  the  words  of  the  statute,  to  commit  the  offence.  I 
have  only  to  add  to  the  facts  referred  to  by  the  Chief  Justice 
the  significant  one  that  the  man,  "after  putting  the  blanket  ou 
the  floor,  laid  down  himself,  and  was  pulling  me  down  to  hiin." 


Delif  8uf  oh 


OALUHra,        Galliher,  J.A.  :   I  think  we  should 
the  stated  case  in  the  affirmative. 


both  questions  ii 


HCfHIUJPS, 


McPhillips,  J.A. :  I  am  of  the  same  opinion.  The  mens 
rea  was  present  here.  The  preparation  had  gone  on,  and  aftpr 
the  preparation  there  were  acts  which  establish  an  attempt  to 
conmiit  the  offence,  that  is,  sufficient  evidence  was  adduced  at 
the  trial  upon  which  it  can  be  said  that  there  waa  no  error  ia 
law  in  saying  that  the  evidence  supported  an  attempt,  and  if 
that  is  the  case,  his  Honour  in  the  Court  below  was  correct; 
that  is,  I  am  of  opinion  that  his  Honour  did  not  err  in  law,  and 
that  there  was  sufficient  evidence  of  an  attempt  under  the 
Criminal  Code. 


Ebeets,  J.A. :   I  agree  with  the  remarks  of  the  learned  Chief 
Justice. 

Appeal  dismissed. 
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COVm  OF 

lo   reiwrn— Z,o«»  of  dry  dock— 

APPEAL 

Nov.  5. 

SEATTLE  COSSTRCOTION   AND  DRY  DOCK  COM- '"■'"■■' 
PANY  V.  GRANT  SMITH  &  CO.  &  McDONNELL,  i»i» 

LIMITED.  ,„.  „. 


CimtTacI — Dry  doek — Leate  of — Covenant  1< 
oieing  to  method  of  titer — Covenant 
Liabilitg. 


Under  the  terms  of  lease  of  a  drj  dock  the  lessee  agreed  to  use  it  for 
making  concrete  oaisaons  or  criba  used  in  the  construction  of  a  break-  ( 
water  and  ocean  pier;  the  lessee  also  covenanted  to  have  it  insured 
for  the  benefit  of  the  lessor  in  some  company  or  companies  satisfac- 
tory to  the  lessor  for  not  leas  than  $75,000  against  both  marine  and 
Are  risks  and  to  return  it  in  good  oondition,  less  near  and  tear,  at  the 
end  of  the  term.  The  use  of  the  dr;^  ^"^^  'or  the  making  of  concret« 
cribs  was  in  the  nature  of  an  experiment  and  by  reason  of  the  method 
of  user  no  insurance  could  te  obtained  although  its  seawortliiness  wan 
demonstrated  by  weatliering  a  gale  while  being  taken  from  Seattle  to 
Esquimalt.  After  the  completion  of  the  cribs  and  when  lowering  the 
dry  dock  to  float  them  off,  the  dry  dock  overturned  and  became  a  total 
wreck.  It  was  held  by  the  trial  judge  that  the  plaintiff  was  entitled 
to  recover  for  breach  of  covenant  to  insure  and  rent  to  date  of  the 
issue  of  the  writ. 

Held,  on  appeal,  tliat  the  proper  conetruction  to  be  placed  upon  the  covenant 
to  insure  was  that  it  was  a  covenant  to  iademnify  against  loss  with 
the  medium  of  an  insurance  against  loss  as  a  wecurity,  and  irrespective 
of  the  amount  of  insurance  agreed  upon,  the  lessee  is  only  liable  for 

Fer  McPhilupb,  JJi.:  The  loss  of  the  dry  dock  is  not  a  loss  that  could 
be  characterized  as  a  "marine  risk,"  and  there  could  not  be  damages 
for  this  default,  but  action  is  maintainable  for  the  loss  of  the  dry 
dock  on  the  covenant  to  re-deliver. 

Appeal  from  the  decision  of  Clement,  J.  in  au  action  for 
damages  for  the  loss  of  a  dry  dock,  tried  by  him  at  Vancouver 
on  the  ISth  to  the  Slat  of  October,  the  let  to  the  15th  and  the 
22nd  of  November,  the  18th  and  20th  of  December,  1917,  and 
the  2Dd  and  3rd  of  January,  1918.  On  the  20th  of  May,  1914,  | 
the  plaintiff  Company  leased  a  dry  dock  to  the  defendant  for 
two  years  at  a  yearly  rental  of  $15,000,  the  lessee  agreeing  to 
inaure  against  marine  and  fire  risks  for  not  less  than  $75,000. 
The  defendant  being  engaged  on  a  contract  for  the  conatniction 
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'■  of  piers  at  the  outer  wharf  in  Victoria,  took  the  dry  dock  from 
Seattle  to  Esquimalt  Harbour,  and  there  proceeded  to  construct 
on  the  floor  of  the  dr;  dock  two  concrete  caisBOns  or  criha  that 

—  were  to  be  used  in  connection  with  the  construction  of  the  piers. 
The  cribs  were  completed  and  while  the  dry  dock  was  being 
lowered  in  order  to  allow  the  caissons  to  float  off,  it  overturned 

_and  sank.  The  plaintiff  claimed  $150,000  damages  for  the 
loss  of  the  dry  dock  or  in  the  alternative  $75,000  for  breach 
of  contract  to  insure  the  dry  dock,  and  $25,000  for  rent     The 

:  defendant  claimed  that  through  the  fraudulent  misrepresenta- 
tions of  the  plaintiff,  who  knew  the  dry  dock  was  not  fit  for  the 
work  contemplated,  it  was  induced  to  lease  the  dry  dock  for 
the  construction  of  the  cril«s,  and  they  counfercl aimed  for  the 
amount  of  their  losses  owing  to  the  sinking  of  the  dry  dock. 
The  particulars  relevant  to  the  issue  are  sufficiently  set  out  in 
the  judgments  on  appeal. 

E.  P.  Davis,  h'.C,  and  Armour,  for  plaintiff. 

S.  S.  Taylor.  h'.C,  ami  Ernest  MHJpr,  for  defendant. 

14th  JnniuirT.  191S. 
Cle.ment,  J.:  In  my  opinion  the  charge  of  fraud  iiia<ie 
against  Mr.  J.  V.  Paterson  entirely  fails.  The  evidence  as  to 
what  took  place  at  the  two  interviews  in  Seattle  between  Jlr. 
Paterson  and  Mr.  Basset!  (at  one  of  which  Mr.  Marshall  wa.- 
preaeiit)  is  not  as  dear  as  it  might  l>e.  Mr.  Bassott's  recollec- 
tion of  Iht'  discussion  is  iwnfused ;  he  gives  tignres  as  to  the 
weight  of  the  proposed  caissons  which  vary  materially  and  he 
talked  short  tone  to  a  man  who  apparently  would  take  to  mean 
r.  long  tons.  Mr.  Marshall  is,  I  think,  clearly  mistaken  in  saying 
that  Mr.  Paterson  made  the  statement  that  the  dock  in  question 
had  had  a  ship  load  of  8,000  tons  on  her  not  three  weeks  before. 
Mr.  Bassett  mentions  no  time  and  puts  it  at  6,000  tons;  and 
the  witness  Gavin  says  she  had  carried  6,000  tons  during  Heffer- 
nan's  time.  But  apart  from  these  discrepancies,  I  have  no  hesita- 
tion in  saying  that  Mr.  Paterson'a  statements  about  the  dock,  her 
capacity  and  the  likelihood  of  her  doing  the  proposed  work  were 
the  honest  statements  of  Iwliofs  actually  entertained  by  him  at 
the  time  and,  in  fact,  strnngly  adhered  to  at  this  trial.  Mr. 
Paterson  is  a  domineering,  impatient  man,  prepared  to  instruct 
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counsel  as  to  the  proper  methods  of  examination  and  to  usurp  clement,  j. 
the  functions  of  the  Court  in  ruling  upon  questions  of  relevancy       igig 
and  prolixity ;  but  that  while  sometimes  very  irritating  did  not     j^^  14 

lead  me  to  any  inference  of  untruthfulness.     On  the  other  hand, 

the  attitude  of  the  defendant  Company  was  that  of  a  man  who    ^^^^!^^ 

thinks  that  if  (to  use  a  slang  phrase)  he  throws  enough  mud        

some  of  it  will  stick.     I  should  add,  in  view  of  the  state  6f  the        ^^'  ' 


notes  of  the  evidence  before  me,  that  Mn  Paters(m  is  inflicted     SEATn.E 
with  an  impediment  in  his  speech,  and  any  hesitation  or  stam-  ^^^^^^^ 
mering  on  his  part  was  not  due  to  lack  of  clearness  or  decision   I>by  Dock 
in  his  testimony.     Rogers's  evidence  I  entirely  discredit.  ^,  * 

Fraud  negatived,  there  is  in  my  opinion  no  answer  to  the     ^*^^''- 
plaintiff's  action  on  the  covenant  to  insure.      The  covenant  is         Oo. 
absolute,  but,  in  my  view,  there  is  no  room  on  the  facts  hero 
for  the  application  of  the  doctrine  of  impossibility  of  perform- 
ance.    The  underlying  principle  upon  which  that  doctrine  rests, 
namely,  an  implied  condition  or  term  of  the  contract,  has  been 
recently  expounded  in  two  cases  in  the  Ilouae  of  Lords :  Horlach     • 
V.  Beal  (1916),  A.C.  486;    and  F,  A.  Tamplin  S.S.  Co.  v. 
Anglo-Mexican  Petroleum   Co.  (1916),   85    L.J.,   KB.    1389. 
The  event  which  happened  here  was,  I  think,  a  marine  risk  clement,  j. 
within  the  meaning  of  the  covenant.      The  plaintiff  therefore  is 
entitled  to  recover  $75,000  for  breach  of  the  covenant  to  insure 
for  that  amount. 

As  to  the  rent:  I  can  only  allow  the  rent  overdue  on  the  day 
the  writ  issued.  I  make  the  amount  to  be  $12,000,  but  this 
may  be  spoken  to  if  the  parties  differ. 

Judgment  accordingly  for  the  plaintiff  for  $87,000  with  costs, 

P'rom  this  decision  the  defendant  appealed.  The  appeal 
was  argued  at  Vancouver  on  the  15th  to  the  22nd  of  Alay,  1918, 
before  Macdoxald,  C.J.A.,  Martin,  Galliher,  McPhtllips 
and  Eb:erts,  J  J.  A. 

S.  8.  Taylor,  K.C.  {Ernest  Miller,  with  him),  for  appellant: 
One  of  the  issues  was  negligence  on  our  part  in*  putting  on  a 
superstructure  and  putting  the  cribs  too  far  apart,  but  it  was    ^rtnuiiunt 
not  argiied  at  the  trial.      The  learneil  judge  gave  judgment  on 
the  issue  that  the  dock  was  not  itisured  and  also  fov  rent  foi^ 
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7I.LMCNT.J,  jio^ouO.  The  points  to  be  eonsidercU  are;  (1)  Insuraace; 
)0i8  (2)  rent;  (3)  tlie  issue  of  fraud  raised  l)y  ua  in  ilefence.  On 
Jiui.  u.      '''^   qupslioii   of   irieurance   we   say,    (1)    that   tbe   dafendanl 

covouautcd  lu  iiisure  iigainsl  a  marine  riek  Imt  we  say  this  wns 

*a^»l'     '*°^  *  marine  risk;    (3)  it  was  impossible  to  f;ei  the  insurance. 

pverv  reasonable  attempt  Laving  beon  made  to  oblain  the  eame: 

'  '"'"• '  •       (3)  the  insui-anef  elniise  was  waived  hv  flie  plaiutifT.     To  W  8 
seattu!     tiiarine  risk  it  must  In?  a  marine  adventuie  and  not  an  interaal 
'tiusTmd     ^''^''     '^^^  ^^^  ^""'^  ^*^  ^*  years  old.  and  we  bad  to  put  in  uew 
liny  Dock    brat"ins  and  new  tlonrs.      Tin-  idea  of  building  ei-ils  on  a  dry 
„_'        dwk  \vu3  uew.      If  a  boat  founders  when  not  seaworthy,  or  its 
Gkant      boiliir  lilowa  up  it  is  not  a  marine  risk.      Such  a  risk  is  dis- 
co,        tingnished  from  internal  vice:    see  Arnould  on  Marine  la^ni- 
anw,  S\h  Ed.,  pp.  1,  2  and  1017  to  1024 ;   Thames  and  Mems 
Marine  /rufimflce  Company  v.  HamUlon.  Frwitr,  A  Co,  (ISST), 
lU  App.  Cas.  484  at  p.  4S9;    WiUon,  Sons  S  Co.  v.  Ou>nfn  of 
Cargo  per  (he  "Xaitfho,"  ib.  503  at  p.  509.      As  to  the  coma 
,     proxima  in  connection  with  marine  inauranec  see  Beefier,  Gray 
and  Company  v.  IiniiJon  Assiiriiiicf  Corpomlion  (1»1S),  A.C. 
lOlatpp.  U^tjjlUl:   Leylnnd  Shi  ppiiiy  Company  V.  Noruwh 
Union  Fire  Insurance  Society,  ib.   350  at  pp.   385-6;    SMI 
(Hidtic)  Slr-ainers.  limiled  v.  Marlcn  (llllfl).  1  :V.C.  304  ii 
pp.  307-8;    Hallaniyne  v.  Mackinnon  (ISytf),  2  Q.B.  455  at 
p.  400:   Boyd  Y.  Dubois  (IHll),  3  Camp.  J.33.     On  the  quw 
AvBiiiiifint    tiou  of  inherent  vice  see  Ballaniyne  v.  Machinnan.  Bupra,  al 
pp.  459  to  461;   Fawcus  v.  Sarsfield  (1866),  6  El.  &  BI.  19? 
at  pp.  200  to  205 ;   Dudgeon  v.  Pembroke  (1874),  L.R.  9  Q.R. 
581  at  pp.  596-7.      Lord  Ilalsbury  says,  ''marine  risks"  aiiJ 
"perils  of  the  sea"  are  one  and  the  same  thing:   sec  Crveden£ 
Avery.  Lid.  v.  AoriA   China  In^surtince  Co.   U^l").  ■^■*  ^.C. 
335;    E.  D.  Saloon  &  Co.   v.    \ytstem  Assurance  Companif 
(1912),    A.C.    561;    MerchanW  Trading  Co.   v.   Univertal 
Marine  Co.  (1870).  2  Asp.  M.C.  431(n).  cited  in  Dudgeon  v. 
Pembroke,  supra,  at  p.  596.      On  the  question  of  seaworthinea 
being  admitted   see  Caniiere  Mfceanico  Brindisino  v.  JaiuOft 
(1912).  3  K.B.  452;    Anionld  on  Marine  Insurance,  9th  B4, 
872.      No  one  could  recommend  the  dock  for  insurance  as  d» 
was  defective  in  design  and  weak  in  construction.      In  lowerini 
the  dry  dock  after  the  caissons  were  completed  th«y  had  to  jig 
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it  down,  which  shews  it  was  defective  as  it  should  hare  gone 

down  evenly.      On  the  question  o£  fraud  the  concealment  of        1918 

facts  by  Paterson  (the  plaintiff  Company's  manager)  amount  to     j^p  ,4 

fraud.      Aa  to  what  his  duty  was  see  Brownlie  v.  Campbell 

(1880),  5    App.    Cas.    925    at    p.    954;    Schneider  v.  Heath    ™^^^'' 
(1813),  3  Camp.  50C;   Shepherd  v.  Kain  (1821),  5  E.  &  Aid.        - — 
^40;    Robson  v.  Boy   (1017),   2  AV.AV.R.   995  at  pp.   997-8;      '^°'"-"- 
S.  I'eafson  <£■  Son,  Limited  v.  Dublin  Corporation  (1907),  A.C.     Se,vttix 
:t51  at  pp.  353  and  35(5.     When  Pati-rsou  askt-d  us  to  admit  the    TrosTsD' 
dry  dock  was  fit  for  the  work,  a  duty  was  cast  on  him  to  give   nmf  l>iif-K 
us  all  the  information  he  had:  see  Campbell  v.  Richards  (1833),         „.' 
.;  B.  is.  Ad.  840;    Ilalsbury's  Laws  of  England,  Vol  20,  pp.     ^^^^'^l\ 
liSS  to  GOO;    Derry  v.  Peek  (1880),  14  App.  Cas.  337  at  p.     '    Co. 
374;    Amison  v.  Smith  (1889),  41  Ch.  D.  348  at  pp.  373-3; 
Barron  v.  Kelly   (1917),  24  B.C.  283;    Shepherd  v.   Pybus 
(1842),  3   Man.  &  G.  868  at  pp.   878-882;    Hart  v.  Swai.ic 
(1877).  7  Ch.  D.  42  at  pp.  40-7.      As  to  inducing  parties  to 
i-nter  ctintract  by  making  representations  that  are  untrue  see 
Bannemian  v.  While  (1801),  10  C.B.N.S.  844;    Redgrave  v. 
Hurd  (1881),  20  Ch.  D.  _1  at  [)p.  13-14.      He  knew  the  dock 
would  not  function  with  the  load  we  had  00  her.      They  must 
prove  negligence  before  they  can  receive  rent  after  the  acciilent: 
see  Reynolds  v.  Roxburgh  (1886),  10  Out.  049  at  pp.  055  to 
lioO.      As  to  liability  for  rent  under  a  lease  after  destruction 
of  proi>erty  see  Taylor  v.  Caldwell  (1803),  3  B.  &  S.  820  at   Argument 
p.  838;    Chamberlen  v.  Trenouth   (1874),  23  U.C.C.P.  407; 
Boswell  V.  Sutherland  (1881),  32   r.C.C.P.  131;     (1883),  8 
A.R.  233. 

Davis,  K.V.,  for  respondent:  I  will  take  up  the  fraud  charge 
as  it  is  the  only  question  that  arises  in  the  case.  For  years  this 
was  the  only  dock  on  the  coast  and  a  former  owner  made  very 
large  profits.  Then  other  docks  came  in.  Their  evidence  was, 
it  was  dangerous  in  lowering  and  would  upset,  hut  there  never 
was  a  ease  where  it  upset  before.  This  is  not  an  action  of  mis- 
representation, but  an  action  of  deceit,  fraud  pure  and  simple. 
The  question  is  fully  dealt  with  in  Derry  v.  Peek  (1880),  14 
App.  Oaa.  337.  They  say  first  that  Paterson  said  the  dredge 
was  fit  for  the  work  for  which  it  was  leased  when  he  knew  it 
was  unfit    Secondly,  that  the  seawoi'thy  clause  in  the  agreement 
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was  put  in  by  Palerson ;  and  thirdly,  he  purposely  kept  thp  d^ 
Hook  from  l>eing  docked  for  repairs.  If  there  was  deceit,  ll 
the  other  witneeeea  as  lo  the  state  of  the  dry  dock  must  haH 
-been  in  the  deceit.  \Vc  admit  Paterson  said  il  was  fit  for  til 
work,  but  he  thought  it  was.  The  evidenei'  shews  that  th 
difficulty  of  obtaining  iueurance  was  entirely  due  to  the  su))«i 
structure  put  on  the  dry  dock  hv  the  defendant,  and  not  owiii| 
to  the  fact  that  it  was  not  put  in  dry  dock.  The  covenant  t 
obtain  insurance  was  an  absolute  one,  and  we  aay  it  was  n 
impossible  to  obtain  it.  As  lo  the  impossible  rule  see  BhckbvM 
llobbin  Company  V.  T.  IV.  .4i/pn  <fe  5ons  (1918),  1  K.B.  540;* 
T.L.R.  266  at  p.  968.  In  the  caae  of  an  ordinary  bailee  for" 
hire  Reynolds  v.  Roxburgh  (1886).  10  On(.  64H.  is  diffcn-nt, 
as  in  this  ease  there  is  the  additional  element  of  a  eovenant  to 
return  in  as  good  shape  as  it  was  at  delivery.  The  covenant 
is  put  in  as  additional  security:  see  Grant  v.  Armour  (1894), 
25  Ont.  7;  Carrv.  Berg  (1!)17),  '24  B.C.  422.  As  to  "marine 
risk"  and  the  words  "peril  of  the  sea"  we  can  argne  that  whit 
happened  was  a  "peril  of  the  sea":  seeHamiHoti.FrntiertfCo.  f. 
Pandorf  £■  Co.  (1S87).  12  App.  Oa».  .118  at  pp.  5I»  u>  f^U: 
Wihon,  Sons  £  Co.  v.  Owners  of  Cargo  per  fhe  "Xanlho,"  Br. 
.i03.  "Perils  of  the  sea"  is  a  highly  technical  esprc.'wion,  "Marine 
risk"  is  not  in  any  dictionary.  The  question  is  whe-thcr  it  fall* 
within  a  risk  connected  with  the  sea:  see  Yuill  &  Co,  v.  fioiww 
(1908).  1  K.B.  270:  Enlapdr.  lAmiifd  v.  RohorU  (1917),  1 
<  'h.  lOi).  The  cases  shew  that  in  order  to  recover  it  is  not  n««s- 
sftry  for  na  to  prove  negligence:  see  Beal  mi  Bailments,  [ip. 
1119-10;  .4jy/r«.  V.  lirruiermn  and  Colpoi/s  (1S61).  21  U.C.Q.Q. 
27.  This  is  a  case  where  the  atnendnient  to  (he  pleadings  slifil'l 
be  allowed :  see  StiUiirny  v,  f'orj)orn/ion  of  Citif  of  Toronio 
(1890).  20  Ont.  98;  Oougli  v,  Rench  (1884).  6  Onl,  G9»: 
TildfsUii  V.  ilarper  (1878).  10  Ch.  D.  393;  Uird  v.  Briggt 
(1S81),  19  Ch.  D.  22  at  p.  20;  Erlclin  v.  Ulile  (18901.  8 
T-L.H.  386;  Strong  v.  Cnnadiav  Pncific  Hy.  Co.  (19151,  33 
B.r.  224. 

.Armovr,  on  the  -^uiiii-  side:  There  must  be  no  niieroim-^i'iH'- 
tion  or  eonoea^menl  i>n  the  obtaining  of  a  intirine  ]H>licy:  Me 
.\mouhl  on  llarine  Insurance.  9th  Ed.,  p.  43.  par.  30;  i).  843. 
par.  (f^6:   and  p.  84."i,  par.  rt88.      On  the  question  of  the  OTedi- 
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bility  of  witnesses  see  Coghlan  v.  Cumberland  (1898),  1  Cb.  '^ 
704;  Be  Wagstaff;  Wagstaff  v.  Jalland(l9(l7),  98  L.T.  149.   It 
is  our  contention  that  this  is  a  ease  where  the  trial  judge  should 
be  followed:  see  Montgomerie  £  Co.,  Limited  v.  Wallace-James  — 
(1904),  A.C.  73  at  p.  83;   Camausa  v.  Ooigdarripe  (1904),  11 
B.C.  177.     The  onus  is  on  them  and  they  did  not  discharge  it. 
When  there  is  a  superstructure  on  a  dry  dock  and  there  is  a  Hat  _ 
the  centre  of  gravity  raises  very  rapidly,  and  they  have  not 
shewn  why  the  accident  happened.      He  only  gave  us  rent  up 
to  time  of  issue  of  writ.      We  are  not  required  to  prove  negli-   ■ 
gence.      On  the  question  of  breach  of  covenant  to  return  dry 
dock  see  Lister  v.  Lane  and  Neskam   (1893),  62  L.J.,  Q.B. 
583;   Schroder  v.  Ward  (1863),  13  CB.  (n.s.)  410. 

Miller,  in  reply :  While  it  might  not  be  fraud  to  apply  for 
$34,500  insurance  it  would  be  to  apply  for  $75,000  in  the  face 
of  Paterson's  afiidavit.  On  the  question  of  failure  to  disclose 
and  necessity  of  giving  full  information  see  Amould  on  Marine 
Insurance,  p.  760,  pars.  591-2;  Thames  and  Mersey  Marine 
InsurajKe  Company  v.  "Ounford"  Ship  Company  (1911),  A.C.  . 
529 ;  WUliam  Pickersgill  &  Sons,  fAm,ited  v.  London  and  Pro- 
vincial Marine  and  General  Insurance  Company.  Limited 
(1912),  3  K.B.  614.  On  marine  risks  in  harbours  see  Bailey 
V.  Gates  (1904),  11  B.C.  62;  35  S.C.B.  293.  As  to  rent, 
where  article  bailed  is  destroyed  the  rent  is  at  an  end:  a<'e 
Beal  on  Bailments,  pp.  229-30. 

Cur.  adv.  wit. 

5th   November.    1018. 
ilA('iK)XAi.i>,    C.J.A. :     T  concur    in    the    jiidgment   of    Mr. 
Justice  Gallihf.b, 


Martin,  J.A.  :   I  am  of  opinion  this  appeal  should  be  allowed 
to  the  extent  of  redncinp;  the  jud.sjment  in  the  manner  suggested         j_a. 
by  my  learned  brothers. 

Galliukk,  J.A. :    After  a  complete  review  of  the  evidence 
and  eliniiualiii^  the  evidence  of  Rogers  (which  I  think  t  must 
in  view  of  what  lias  been  stated  bv  the  learned  trial  judge),    "At-i-i'iEii, 
T  am  unable  fo  find  fraud.      I  wish  to  add,  however,  that  there 
myst  have  been  something  apparent  to  the  learned  trial  judge. 
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who  saw  Rogers  and  beard  hia  testimony,  other  than  wbiit  m 
^thers  by  reading  it,  which  led  to  his  being  "entirely  di« 
credited." 

The  rvidence  lo  fsiiiblisb  fraud  thonld  l»c  cleur  unii  Win- 
vincing,  and  I  cannot  say  that  thin  is  so.  What  I  think  mnil 
bo  dt'ducdl  from  the  evident-r  13  that,  apart  from  the  simvv 
reports  njion  tho  dry  dock  by  Lo^ari,  Oibba.  FowU-r  aud  Walker, 
and  ibe  report  by  the  dockmnalnr  Hollywood,  aud  the  plan  pm- 
parcf]  by  Jayncs  when  it  ■was  j)roi)o8ed  to  chaoKt-  from  steam  to 
eleetriflity  in  o[M'rating,  i'atiTSon'a  knowlwlgo  of  the  slnictiitv 
musi  be  taken  to  be  that  of  one  who  had  frfjm  time  to  tiim-'sW 
the  dock  in  operation  and  who  knew  in  a  general  wiiy  of  the 
nature  of  the  work  lioin^  performed  by  it  and  the  ships  thd 
wtTR  bein^  handled  thereon  ajid  their  approximate  tonnage.  t'"i 
who  had  made  no  inspection  of  the  structure  and  was  not  in  * 
position,  apart  from  what  I  liave  stated,  lo  more  thw  in  * 
general  way  oxprees  bis  opinion  as  to  its  fitness.  It  is  cooi- 
plained  of  that  at  the  time  the  lease  was  entorcvJ  into  Patcrscm 
(lid  not  diacloHc  the  nature  of  the  reportj*  I  have  above  referred  w 
to  Bastvtt.  who  WHS  acting  for  the  defendant  in  tlie  ncgoliBliiW^ 
Speaking  of  I.ogim'a  report,  and  that  of  Fowler,  (libbs.  w' 
Walker.  I  do  not  think  the  production  of  ibose  reports  woiiM 
Lave  infliieuced  Bassett  against  (he  entering  into  the  lew  "" 
behalf  of  hie  company,  perhaps  the  eontrary,  and  as  to  tw 
report  of  Hollywood,  its  sifniifipance  is  in  the  fact  that  li'" 
dock  when  il  broke  away  frutn  its  moorings,  just  previousb'  to 
its  being  taken  over  lo  the  plaintiff's  quarters  from  the  Ho^8^ 
nan  works,  was  badly  strained  and  leaking,  and  were  it  noiw"^ 
the  fact  that,  in  my  view  of  the  evidence,  the  dainsge  iiinP'**' 
in  the  accident  by  straining  (and  taking  into  consideration  tw' 
false  Iwttom  that  was  put  in  by  Baasett  himself  auJ  *'"'''' 
remaineil  intact  after  the  sinking)  was  not  the  cause  of  ihi'  ooci 
sinking,  more  stress  might  1h'  laid  npon  the  non-discI<j«ure  <» 
that  fact  than  we  would  Ik;  warranted  under  the  t-ircumsl*'"^ 
in  doing. 

It  is  tme  that  in  the  survey  reports  the  dock  was  ordcre*!  in'" 
dry  dix'k  for  the  purpose  of  aeeertaining  the  ejtieut  of  H"^ 
damages  and  for  overhauling  and  repairing,  and  in  this  «*' 
neetion  Mr.   Taylor  made  the  contention  that  PntersOn  W" 
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really  intended  that  it  should  go  into  dry  dock.  I  think  that 
contention  is  not  for  a  moment  maintainable  when  one  reads 
the  correspondence  which  passed  between  Paterson,  the  Com- 
mandant of  the  Navy  Yard,  and  the  defendant,  and  if  Pater- 
son's  efforts  to  have*  the  dock  dry-docked  were  genuine,  there 
could  be  no  sinister  object  in  his  withholding  the  Hollywood 
report,  as  in  the  dry  dock  the  defendant  would  have  an  oppor- 
tunity of  examining  and  ascertaining  the  exact  nature  of  the 
damage  suffered  (and  were  to  be  informed  and  were  from  time 
to  time  kept  in  touch  with  the  efforts  made  to  dry-dock  the 
structure). 

After  repeated  postponements  it  became  apparent  that  the 
dock  could  not  be  handled  by  the  ^aval  authorities  for  some 
considerable  time,  and  Paterson  su^ested  that  if  the  defend- 
ant could  not  wait,  that  by  making  repairs  such  as  Bassett 
afterwards  did,  the  dock  could  be  operated  safely,  in  his 
opinion,  for  two  years.  In  his  evidence  Paterson  says  that  was 
his  honest  opinion  then,  and  still  is.  I  do  not  regard  this  as  a 
warranty  but  as  an  opinion  based  on  his  general  knowledge  of 
the  dry  dock  before  referred  to  by  me.  Moreover,  the  lease  is 
in  writing  and  contains  no  warranty,  and  this  is  merely  a  suV 
sequent  verbal  statement.  This  is  not  that  clear  class  of 
evidence  upon  which  fraud  or  misrepresentation  can  be  based, 
or  the  withholding  of  facts  can  be  said  to  be  material,  especially 
in  the  light  of  the  subsequent  events  which  happened.  I  think 
when  it  was  found  that  the  structure  could  not  be  dry-docked, 
Paterson  honestly  believed  that  with  the  repairs  su^ested  the 
dock  would  be  found  capable  of  handling  the  work  for  which  it 
was  required,  and  so  gave  his  opinion.  It  is,  I  think,  also 
worthy  of  note,  that  Bassett  did  not  at  any  time  after  the  wreck 
and  up  till  action  brought,  and  after  he  had  acquired  knowledge 
of  the  breaking  adrift  in  Seattle,  lay  any  claim  to  that  in  any 
way  bringing  about  the  accident  in  sinking,  although  in  the 
meantime  he  had  an  examination  made  of  the  wreck.  Such 
being  my  view,  I  think  we  may  now  come  to  the  covenant  to 
insure  contained  in  the  lease,  and  with  regard  to  that  it  is 
objected  that  it  is  not  a  marine  risk.  I  am  inclined  to  the  view 
that  this  is  not  in  the  strict  sense  in  its  entirety  a  marine  risk 
(although  I  have  not  fully  considered  and  do  not  decide  the 
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L'LKiiifST.j.  point,  not  tliiukiiig  it  uefe83ar_y).      While  the  panics  call  it  in 

191S  ^i'^  li^iiM-  a  iiiariiie  risk,  it  is  nbuiidautly  olear  that  Iheir  minds 

iiiui  14  ""■'  ^*  *''  ^^  nature  of  the  risk  ihat  would  be  iucurred  and 

-wonid  be  insured  against,  viz.:    ibe  risk  incurred  iu  erectinf; 

jjpij^j^  the  faissoiis  u[io»  ihe  dock  aiid  lowering  the  dot-k  mi  ae  to  float 

thosi"   caissons   oif,   Cfmpled   with   olhei-   risks   iucidimU]   to  a 

°^"'  luariuf  risk,  such  as  rhe  afrtion  of  wind  and  waves.      Thai  is 

SiATTu  what  ihe  parties  were  dealing  with,  and  if  lhe,v  chose  lo  call 

"wos^Nn  ''^*'  "  "larine  risk,  that  is  a  form  of  words  only.     Now,  aa  to 

DbtDock  how  that  would  affect  the  insurance  companieg,  it  la  equally 

^'  idear  that  the  applications  to  them  were  understood  by  them  to 

Gsaut      1^  f,yy  ^  j.[^  fiuoh  as  1  havH  l>efore  describe*!,  and  there  is  no 
Smith  & 

Co.        suggestion  throughout  that  it  would  Iw  rofuaed  on  account  of 

rhr  nature  of  the  work,  and  apparently  all  Ihe  agents  desiretl  to 
be  assui'od  of  was  that  the  dock  was  capable  of  |>erformin^  ibe 
functions  which  they  knew  it  was  intended  to  perform.  The 
defendant  eoveuanteil  to  insure  the  dry  dock,  and  I  am  iinaiiie 
to  tind  ihat  they  enuld  not  have  obtained  that  insurance.  That 
ihf-y  made  honest  efforts  to  obtain  same  is  beyond  dispute,  but 
up  to  the  time  of  the  wreck,  although  negotistiona  were  still 
|)ondiug,  they  had  Ijeen  unable  to  do  so,  due  chieHj  to  the 
altitude  of  Logan,  1  think,  who,  to  use  his  own  exprewioo. 
"threw  Ihe  monkey-wrench  into  the  machinery,"  upon  a  view, 
which  I  must  say,  in  the  light  of  the  expert  evidence,  was  based 
"*'],""""'  upon  wi'ong  premises.  I  am  inclined  to  think,  however,  that 
whether  it  was  impossiblo  or  not  to  seoiire  this  insurance,  tliat 
feature  does  not  really  enter  into  the  queatiou  so  bb  to  be  of 
moment. 

When  one  looks  at  the  covenant  to  insure,  which  is  as  follows: 
"The  lessee  agrees  lo  liave  »aid  dry  dock  insured  for  tha  beiMSt  of  Mid 
lesHor  in  Home  roitipnny  or  i^oitipniiies  satisfuotory  to  tbe  lessor,  la  the  sooi 
ol  not  less  timn  seventi^nvo  thousund  ($75,000,00)  dolkrs,  a^^inHt  botll 
ntarine  and  Hre  riaks.  and  to  pB)'  tlie  prenriunis  on  such  inmrHnee  and  IcMf 
tbe  aamc  iu  full  furre  during  the  term  of  this  lease  nr  of  an;  extensio) 
thereof," 

I  think  the  proper  conslruetion  to  be  plaeed  thereon  is  thai  it 
was  a  covenant  to  indenmify  against  loss,  with  the  medium  of 
an  insurance  against  loss  as  security;  and  if  this  view  be  ■ 
correct  one,  then  it  is  not  a  question  of  a  valued  policy  (what- 
ever effect  that  might  have)  but  of  indemnity  for  actual  lose. 
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This  brings  us  to  a  consideration  of  the  value  of  the  dry  dock  ^ 
itself.      The  appraisers  in  stock-taking  valued  it  at  $34,500, 
and  while  I  quite  admit  that  in  such  circumstances  depreciations 
are  allowed  for  and  the  real  value  might  be  more  than  that- 
fixed  in  this  case,  we  hare  much  other  evidence  on  the  point. 
Faterson  himself  swears  in  his  sworn  statement  for.  customs 
purposes  that  the  value  is  $34,500  and  his  attempted  esplana-_ 
lion  of  that,  to  say  the  least,  is  far  from  convincing.      Upon 
the  evidence  I  doubt  very  much  if  the  dock  was  worth  this  ' 
figure.      It  was  a  dock  some  23  years  old,  and  was  before  the   '■ 
improvements  made  npon  it  by  Bassett  as  to  its  bottom,  in  a 
partially  rotten  and  leaky  condition.      I  certainly  would  not 
go  beyond  the  valuation  placed  upon  it  by  Faterson  himself, 
and  had  the  evidence  not  been  so  contradictory  on  the  point  of 
value,  I  should  be  inclined  to  value    it    at    considerably  less. 
Faterson  cannot  complain  if  he  recovers  his  own  valuation.      I 
agree  with  the  learned  trial  judge  as  to  the  amounts  of  rents 
allowed  for. 

The  appeal  should  be  allowed  with  costs,  and  the  judgment 
below  reduced  by  $40,500. 


McpHiLLiFs,  J.A. :  This  appeal  was  argued  at  great  length 
and  the  evidence  is  certainly  most  voluminous,  yet  I  do  not  view 
the  case  as  one  that  is  at  all  complicated  or  intricate  when 
vieved  as  I  venture  to  think  it  should  be  viewed.  The  action 
has  reference  to  the  hire  of  a  chattel,  the  instrument  shewing 
the  contract  of  hiring,  being  in  the  form  of  a  lease,  and  the 
material  paragraphs  are  in  the  following  terms : 

"2.     The  leMee  will  take  delivery  of  uid  dry  dock  at  the  pUnt  of  said  MCPHiiiiPS, 
lewoT  in  Seattle,  Washington,  and  for  the  purpose  of  this  lease,  the  sea- 
iTorthinesa  of  laid  dry  dock,  and  its  fitoees  for  the  work  contemplated  bj 
said  leuee,  are  hereby  admitted  by  the  leasee. 

"3.  The  lessee  agrees  to  have  said  drj  dock  insured  for  the  benefit  of 
mid  lesaor  in  some  company  or  companies  satisfactory  to  the  lessor,  in  the 
sum  of  not  lees  than  teventy-Sve  thousand  ($76,000.00)  dollars,  against 
both  marine  «Dd  Are  risks,  and  to  pay  the  premiums  on  sncb  iDsuranee 
and  keep  the  same  in  full  force  during  the  terra  of  this  lease,  or  of  any 
extensions  thereof. 

"i.  Said  dry  dock  shall  be  used  by  the  leaM'c  in  its  construction  work 
on  caissons  and  other  simitar  work,  at  or  near  Victoria,  British  Columbia. 
Said  dry  dock  shall  not  be  used  by  itaid  lessee,  nor  ehall  such  use  be  per- 
mitted by  it,  in  dry  docking  for  ship  repair  work,  or  other  similar  work  in 


il  ^ 


BRITISH  COLUMBIA  REPORTS. 


[Vol 


lOia 


Nov.  5, 


Sbatixe 


compFtltinii   tn  the  hu«(nMs  of  tht  lessor  or  other  GompatiiM  engapd  ii 
similHr  busineas. 

"6,     Tlie   lessee   further   covenonts  to   re-deliver  anid  dry  dock  to  nud 
.Inn   14        lessor  nt   iti  plant  in  Seattle,  WnsluDgton.  upon   the  terminatitn  of  ttui 

lenM,  in  as  jjood  eonditjon  ns  tlip  name  was  fn  at  the  time  o(  its  de1i»n7» 

COURT  OF     uld  lexaee  hereunder.  eKMpt  for  nntiiral  wear  and  tear. 
*"*■"•  "T.     In  tlie  event  said  leasee  niakee  default  in  tlie  pafnient  of  Mid  rent, 

or  aay  part  tliereof,  aa  the  sntue  beeoniee  due  and  payable  under  the  trtlm 
hereof,  or  niAkes  default  in  nit;  of  the  other  covenants  or  obligations  of 
the  lassee  hnvunder.  Ilisn  said  lessor  shall  linve  the  right  to  i«tak«  pOfr 
ooMion  of  aaid  drj  dock  and  terminate  thia  \tAae.  but  without  prejudin  to 
TlOX  AND     its  ri)^lit  to  rerover  from  said  lessve  rentals  for  the  entire  term,  and  all 
Dky  Dock    dBmnireB,  suatnined  by  the  leasor  by  audi  brennh  or  hrenchea  of  the  wm- 
^°'  nsnta  of  the  lessee  herein." 

fiRA-NT  The  cirv  dock  was  iml  a  rpj^islpri'il  ship.      The  ilry  dock,  u 

"co"  ^'"^  IpRsr  shews,  was  not  to  be  iisod  "in  dry-docking  for  slup- 
repHir  work,"  etc.  The  appellant  leased  the  drv  dock  for  use 
in  carrying  on  certain  eontraet  work  with  thi-  Government  of 
Canada  in  the  outer  harlwiir  of  the  City  of  Victoria  in  connf*^ 
tion  with  large  improvements  there  being  carried  out  br  the 
Govemn]i>nl  of  Canada,  consisting  of  a  breakwater  and  n  aeriee 
of  ocean  piera,  the  imniediale  work  to  be  done  and  with  whicii 
work  Ihe  dry  dock  waa  to  be  used  was  "constniction  work  on 
caissons."'  It  will,  therefore,  l>e  seen  that  the  nsnal  and  cus- 
tomary work  for  which  the  dry  dock  was  constructed  wa* 
departed  from,  and  the  evidence  shews  that  ihe  proposed  nse 
to  which  the  dry  dock  was  to  bo  put  was  a  scheme  of  use  worked 
out  by  Bas.sett,  the  manager  for  the  appellant  in  the  eonstmo- 
tion  of  the  piers.  It  was,  it  wonld  appear,  a  novel  acheme 
and  one  of  Bassett's  own  devising.  In  his  evidence  upon  ihil 
point  we  liiid  bini  saying  in  answer  tn  qnestious  put  to  him  by 
connsel  for  the  respondent  as  follows: 

"Whose  selieme  was  it  to  build  these  pontoons,  or  easing  or  erlM, 
ffliAtever  you  call  tlicm,  on  the  dry  docks!     It  was  mine. 

"ifad  joii  bad  any  experience  of  that  before  t  No,  rir,  these  eribs,  I  itiUk 
this  is  the  first  ones  that  Were  ever  built — pioneer," 

Therefore  it  is  at  once  apparent  that  the  nai;  to  which  llie 
dry  doi'k  was  to  be  put  was  not  the  nonnal  or  customary  work 
for  which  it  was  constrncted  and  used,  and  it  would  be  unqne- 
tiouably  largely  one  of  experiment.  It  is  true  that  the  respond- 
ent knew  generally  (but  only  generally — not  specificallyl  the 
use  to  which  the  dry  dock  was  to  be  put,  i.e.,  the  respondent  wis 
unaware  of  the  specific  manner  of  use.      The  dry  dock  wis 
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brought  from  Seattle  to  Esquimalt  Harbour  (and  throngh  a  "-e«ent.j. 
gale),  a  voyage  of  some  80  miles  up  Puget  Sound  into  the        igig 
Straits  and  into  the  Royal  Roads,  and  from  there  into  Dsqiii-     .i„„  14 

malt  Harbour.     In  transit  it  was  insured  against  marine  risk. 

but  no  insurance  was  ever  placed  in  compliance  with  clause  3      appeal 

of  the  lease,  either  marine  or  fire  insurance.      The  evidence       

shews,  I  think,  conclusively  that  no  insurance  could  be  obtained        "^"  " 
owing  to  the  method  of  user  of  the  dry  dock.      Captain  Ix)gan,     BeAmi: 
a  salvage  association  surveyor,  and  Lloyd's  representative  for    tion^sd 
the  entire  Pacific  Coast  (London  Salvage  Association),  a  gentle-    I'"*  ^^"'^ 
man  of  undoubted  standing  and  high  professional  knowledge         «. 
and  experience,  having  made  an  aiikerse  report,  it  was  impos-     g9.*ii!\ 
sible  to  effect  the  insurance.      The  respondent  became  aware  of        Oo. 
this,  and  it  was  tentatively  suggested  by  the  respondent  that  a 
bond  be  procured  instead,  but  it  was  never  procured.      It  will 
be  seen  that  delivery  of  the  dry  dock  was  to  be  taken  at  Seattle, 
and  "for  the  purpose"  of  the  lease  the  "seaworthiness"  of  the 
dry  dock  and  "its  fitness  for  the  work  contemplated"  by  the 
appellant  was  "admitted"  by  the  appellant.     This  fitness  must 
in  an  especial  manner  be  said  to  be  more  in  the  knowledge  of 
the  appellant  than  it  could  be  in  the  respondent,  unacquainted 
as  it  would  be  with  the  detail  of  the  manner  of  use.     The  "sea- 
worthiness" was  demonstrated  in  the  "dry  dock"  weathering 
the  gale  and  its  arrival  in  apparent  good  order  at  £s<)uima1t 
Harbour.     The  dry  dock  was  known  to  be  not  a  new  or  modem        j.a. 
dry  dock — it  was,  in  fact,  25  years  old,  and  had  for  years  been 
used  successfully  in  the  docking  of  ships.      The  appellant  did 
a  certain  atnount  of  work  on  the  dry  dock ;    replanked  it,  and 
there  was  overhead  construction  placed  on  it  with  a  travelling 
crane ;  in  fact,  it  is  in  evidence  that  a  very  considerate  weight 
was  put  on  the  dry  dock  which  would  reasonaUy  affect  its 
stability  and  submit  it  to  a  great  strain,  different  from  that 
use  for  which  it  was  originally  constructed.     The  caissons  were 
both  upon  the  dock  and  were  completed  some  two  weeks  before 
the  accident  took  place,  and  considerable  leakage  took  place,  yet 
it  cannot  be  gainsaid  that  there  is  evidence  which  goes  to  shew 
that  the  manner  of  use  of  the  dock  could  not  be  said  to  be  negli- 
gent.     Still,  it  was  a  novel  use,  and  its  effect  could  not  be  said 
to  be  other  than  problematical,  nor  can  it  be  said  to  be  a  matter 
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-  of  wonderuiuul  tluit  the  dry  dock,  piii  to  smji  ilitTorciu  usi-  to 
what  it  was  oriKinaily  conslnicted  fur.  that  ihai  happened  which 
dill  hapi>eu.  iianiil^v,  the  dry  dock  in  the  end  listed  to  port  and 

—  collupsed  and  l>ei'ame  a  total  loss,  breaking  up  (o  such  tm  extent 
that  appareudy  it  was  out  of  the  ((ueBtion  to  attempt  Salrajcp: 
The  appollanl  Jaiil  fraud  in  the  case,  and  evidence  was  W  to 

_sHpport  this,  and  it  was  not  found  by  the  learned  trial  judge, 
ami  i  entirely  agi-ec  with  thu  learned  judge.  The  attempted 
case  of  fraud  was  built  upon  inauy  points  of  evidence.  Tt  w«b 
said  that  the  respondent  knew  through  ite  ofiicers  that  ihti  1I17 
dock  was  not  well  and  sufficitrntly  constructed ;  tliat  the  plans 
shewed  this;  that  ibis  wa*  unknown  to  the  appellant,  yet  vt 
have  inspection  and  work  done  on  the  dry  dock  by  thu  appelUat, 
its  standing  a  gale,  and  apparently  delivered  Ln  good  order. 
Further,  it  had  doue  its  work  for  long  years,  but  necessarily  tlte 
years  of  user  have  had  the  natural  effect,  also  being  subjeol  in 
these  waters  to  the  toredo.  ll  cannot  be  said  that  the  samplet 
exhibited  in  Court  though,  taken  from  out  of  the  water  long 
after  the  accident,  could  be  said  to  be  authentic  evidence  of  its 
condition  at  the  time  of  the  accident,  it  cannot  be  said  iqxsi 
the  evidence,  in  my  opinion,  ttat  the  proximate  cauae  of  the 
accident  was  because  of  any  defect  or  withheld  information  as 
to  the  known  condition  of  the  dry  dock,  preseJit  to  the  minds  of 
officers  of  the  respondent;  rather,  in  my  opinion,  the  accident 
'  was  due  to  the  unusual  use  to  which  the  dry  dock  was  subje«?ted. 
and  the  undue  strain  put  upon  it — strain  not  in  navigation,  but 
iu  the  peculiar  manner  of  use.  Some  stress  was  laid  upon  the 
fact  that  the  dry  dock  had  been  subjected  to  some  strain  before 
it  was  leased  to  the  ap])eUant,  a  fact  not  made  known  lo  tbt 
appellant,  and  that  it  had  been  ordered  into  dry  dock  by  the 
underwriters  then  holding  the  marine  risk  thereon,  but  owinj: 
to  difficulties  in  getting  docking  facilities  this  was  never  done. 
Viewing  all  the  evidence  upon  this  point,  I  cannot  see  that  it 
has  any  relevancy  in  the  way  I  look  at  the  whole  case.  Sea- 
worthiness and  fitness  for  the  work  was  admitted,  uid  this,  in 
the  absem-e  of  fraud,  is,  in  my  opinion,  conclusive.  The  diy 
dock  efitablished  "seaworthiness"  after  its  delivery  to  the  appel- 
lant, and  its  fitness  for  the  work  as  well  as  the  aeaworthineoe 
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were  risks  the  appellant  took,  and  contracted  themselves  out  of  '^'^^'ent,  j. 
anv  ri^t  of  action  in  respect  thereof.                                                     igig 
The  learned  trial  judge  entered  judgment  for  the  respondent     Jan.  14. 
upon  the  failure  to  place  the  insurance  covenanted  to  be  placed    „,,„  ^^ 
in  pursuance  of  clause  3  of  the  lease,  viz. :    "875,000  against      appul 
both  marine  and  fire  risks."     I  am  of  the  opinion  that  the  loss      ^ 
(if  the  dry  dock  was  not  a  loss  which  could  be  characterizetl  as  a 
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tion),  and,  therefore,  the  proximate  cause  of  the 
marine  risk  there  could  not  be  damages  for  this  default. 
b>  what  constitutes  a  marine  risk  there  baa  been  much  variance 
of  authority,  but  the  point  can  be  said  to  be  now  fairly  well 
settled,  as  the  following  cases  shew:  Wilson,  Sons  &  Co.  v. 
Owners  of  Cargo  per  ike  "Xantko"  (1887),  12  App.  Gas.  503 
at  p.  609 ;  E.  D.  Saasoon  <6  Co.  v.  Western  Assurance  Company 
(1912),  A.C.  561;  Koebel  v.  Saunders  (1864),  33  L.J.,  C.P. 
310;  Greenshieldt,  Cowie  £  Co.  v.  Stephens,  <£  Sons,  Limited 
(1908),  A.O.  431  at  p.  435;  Hamilton,  Fraser  &  Co.  v.  Pan- 
dorf£  Co.  (1887),  12  App.  Cas.  518;  Inchmaree  Case,  Thames 
and  Mersey  Marine  Insurance  Company  v.  Hamilton,  Fraser 
&  Co.,  ib.  484 ;  and  see  Creeden  &  Avery,  Ltd.  v.  North  China 
Insurance  Company,  24  B.C.  335  at  pp.  338-46;  (1917),  3 
W.W.R.  33  at  pp.  34  to  42,  where  my  brother  Maetin  and 
I  collected  and  discussed  the  cases. 

It  is  a  matter  for  remark  that  the  appellant  failing  in  getting 
insurance,  it  was  then,  if  at  all,  that  it  might  have  been  open 
for  the  appellant  to  have  taken  the  stand  and  to  have  elected  to 
rescind  the  lease  upon  the  ground  that  it  had  been  imposed 
upon  and  induced  to  enter  into  the  lease  by  fraud,  i.e.,  that  the 
failure  to  place  insurance  was  because  of  unseaworthiness  and 
unfitness  for  tiie  work,  to  which  the  dry  dock  was  being  put, 
but  this  course  was  not  adopted  and  it  is  too  late  now  to  ask 
for  rescisaion  (Olasgow  and  South  Western  Railway  v.  Boyd 
&  Forrest  (1915),  A.O.  526). 

With  impossibility  to  place  the  insurance,  that,  in  my  opinion, 
would  not  relieve  the  appellant  from  liability  if  the  loss  was  a 
loss  that  the  insurance  woidd,  if  placed,  have  covered.  This 
point  of  law  has  been  much  canvassed  of  late,  following  upon 
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iiKiitNT.j.  thg  principle  laid  down  in  the  wpll-kn<mii  L-ase  of  Taylor  v. 
1^  Calduell  (181)3).  3  B.  &  S,  sa(i.  I  would  content  myself  in 
■Inn.  14.      referring  only  fo  thp  very   rerent  ease  of  Blnrkbum  Bobbin 

Company  v.   7'.   II'.  Allen  &  Sons   (1918),   1   K.B.  540;   34 

'apmju^    T.L.R.  266,  508,  and  1  am  clear  ujwn  it  that  if  it  was  pertinent 

to  the  present  oase  and  the  loss  conid  be  said  to  be  one  thai 

'  '  wonld  have  been  covered  by  the  reqiiirement  for  insurance  as 
Seattij;  containeil  in  the  lease,  then  the  appellant  would  have  beea 
™n™rd  ''^l^Ic  for  its  failure  to  place  the  insurance  and  could  not  ba 
Dhy  Dock   excnsed  npon  the  ground  of  impossibility. 

p.  The  reports  which  arc  in  evidence  as  to  the  condition  of  the 

siiiTii  i  '^'^y  'lock  liave  not  been  displaced,  in  my  opinirm,  and  ihe  reports 
*'"■  were  made  by  mpn  of  capacity  and  long  experience,  and  tlierf 
is  no  warrant  for  the  contention  that  the  statements  were  not 
honestly  believed  in.  The  dry  dock  was  not  bnilt  by  nor  for 
the  respondent,  but  was  built  for  other  well-known  people,  who 
had  successful  experience  with  it.  and  there  was  nothing  to  lend 
to  the  belief  that  there  was,  as  alleged  on  the  part  of  the  appel- 
ant, any  "inherent  vice"  in  coustniction. 

I  therefore  arrive  at  the  concluaion,  with  great  respect,  thai 
the  learned  trial  judge  erred  in  entering  judgment  for  the 
respondent  upon  the  ground  that  because  of  the  failure  to  place 
the  insurance  the  respondent  was  enlilied  to  judgment  for 
McfHiuxem,  damages  to  the  extent  of  the  insurance  covenanted  to  he  place<!, 
'-*■  viz.:  $75,000,  in  that  the  loss  would  not  have  been  within  the 
category  of  a  marine  risk  if  placed,  and  no  recovery  could  have 
been  had  under  a  policy  insuring  against  marine  risk,  but  I  am 
of  the  opinion  that  there  is  a  good  cause  of  action  eetabliabed 
npvm  the  evidence  adduced  at  llio  trial  and  within  the  slatemMit 
of  claim  for  the  total  loss  of  the  dry  dock  and  tbo  inability  upon 
the  part  of  the  appellant  to  return  the  dry  divk  in  pnrauaucc 
of  the  terms  of  the  lease.  As  to  the  rent,  it  cannot  be  allowed 
for  «  longer  period  than  up  to  the  time  of  the  commeneemeni  of 
action,  the  respondent  then  electing  to  have  the  damages  asseswd 
as  of  that  date  (the  action  was  brought  before  the  atpiry  of  the 
demise).  Two  cases  in  Ontario  treat  of  the  principle  of  law 
applicable  to  the  present  case,  and  may  be  usefully  referred  lo— 
Reynolds  v.  Soxbu>-gk   (1886),  10  On(.  64».  and  Orant  r. 
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Armour  (1894),  25  Ont.  7.      The  head-note  of  the  latter  case  ct^M^^XJ- 
reads  as  follows:  I9lg 

"Where  there  is  a  positive  contract  to  do  a  thing  nof  in  itself  unlawful, 
the    contractor   must  perform   it  or    pay   damages   for  non-perfor 


although  ID  coaeequence  of  unforeseen  causes  the  performance  lias  beconiu  coubt  op 

unexpectedly   burdensome  or  even   impossible.  APPEAL 

"The  defendants  hired  the  plaintiff's  scow  and  pile  driver,  at  a  named  

price   per  day,  they  to  be  responsible   for   damage  thereto,  except   to  the  Nov.  5. 
engine,  and  ordinary  wear  and  tear,  until  returned  to  the  plaintiff.     Whili- 

in  the  defendants'  custody,  by  reason  of  a  storm  of  unusual  force,  the  scow  *"^^|^ 

and  pile  driver  were  driven  from  tlieir  moorings  and  damaged:- — Held,  that  tiov  \\u 

the  defendants  were  liable  for  the  damages  thus  sustained,  and  for  the  rent  Dry  t>ii  k 

during  ilie  period  of  rqiHir.      Taylor  v.  Caldwll   [(1803)],  3  B.  &  S.  826  Cii. 
follo«p,l.      Hur-cey  v.  Murray  [{1884)),  136  Mass.  377  approved." 


breach  was  the  failure  to  place  the  insurance,  the  damages  could 
have  only  been,  apart  from  the  rent,  the  value  of  the  dry  dock 
now  a  total  loss.  There  was  no  contract  for  a  valued  iMnlicy, 
and  the  value  upon  all  the  facts  and  surrounding  circuiuatances, 
in  my  opinion,  could  not  reasonably  upon  the  evidence  as  adduced 
at  the  trial  be  placed  higher  than  the  value  sworn  to  by  Mr. 
Paterson,  the  president  of  the  plaintiff  Company  (the  respoud-  *•*■'''''■ 
ent),  and  that  was  $34,500  (see  Carreras  (Limited)  v.  Cimard 
Sleamship  Company  (Limited)  (li)17),  34  T.T..R.  41,  and  note 
that  that  also  was  a  cawc  of  "'the  value  shewn  in  the  customs 
entries").  To  that  amount  would  be  added  the  rent  as  allowed 
by  the  learned  trial  judge.  (Fry,  L.J.  in  Joyner  v.  Weehs 
(1891),  60  L.J.,  Q.B.  510  at  p.  517:  ".\s  a  general  rule  T  con- 
(■five  that  where  a  cause  of  action  vests,  the  damages  are  to  be 
ascertained  according  to  the  rights  of  the  parties  at  the  time 
when  the  cause  of  action  vested.") 

I  would,  therefore,  allow  the  appeal  to  the  extent  indicated. 
It  follows  that  the  appellant  can  recover  nothing  upon  the 
counterclaim. 

£bekts,  J. a.  :   I  agree  with  Galliiiek,  J. A.  kbert 

Appeal  alloind  in  pari. 

Solicitors  for  appellant;   Mack-ay  &  Miller. 
Solicitor  for  I'l-spoiidcnt :    D.  G.  Marshall. 


Co. 


URITISH  <-OI.LIMBIA  KKPOHTS. 


couBTor    SEATTLE   CONSTRUCTION    AND  DRY   DOCK  COM- 
APPE*!.  PANY  V.  GRANT  RMtTK  &  CO.  &  McDOITNELT.,      ' 
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•eeulion — Bevurit;/  depotiled — Slay — Amount  of  itidgmrHl  ndvcti  o» 
appeal — Leai'e  lo  appeal  to  Priity  Coanoit — Suburqucnt  appUeatio*  U 
loilhdrnip  portion  of  afouTilg. 
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srtilt^  clm|UB  tor  *«0,000  w»»  lieponitcd  lor  stiiy 
jii<lgmaDt  for  $66,000  wliicli,  on  nppeal.  was  reduced  to  944.500.  Ttie 
plaintiff  then  obtRined  lenvc  to  appeal  to  tbe  Priv^  Council  Rnd  the 
defendant  aubsequentlj  npplied  to  the  Court  of  Appeal  to  vtithdnw 
the  190,000  clieque  and  subalitute  therefor  it  certified  cheque  lor 
850,000  as  security  for  the  judgment  bo  reduced. 

Held,  that  tlie  Hpplicnlion  must  be  refused  hs  it  should  hnve  been  nitde  it 
Ihe  time  of  the  application  for  leave  to  appeal. 

/'«■  McPmu.:PB,  J. A.:    Giving  leave  to  appeal  to  the  Privy  Counril  f**- 
stitutea  a  bar  to  any  furtliar  prooeedinps  in  this  Cnurl. 

illOTION  to  the  Court  of  Appeal  for  an  order  lliat  tlie  defend- 
ant be  allowed  to  withdraw  iu  certified  clietjue  for  $90,000 
thai  was  paid  into  C'onrt  aa  security  for  the  judgment  obtHtned 
by  "the  plaintiff  on  the  trial,  and  that  said  cheque  be  sul«litiit«l 
by  ft  cheque  for  $60,000  in  view  of  the  judgiiieul  of  ibe  Conn 
of  Apjical.  The  plaiulifl  Company  ou  the  Uth  of  Jauiwr)'' 
liil^,  obtained  judgment  for  $8f.,000  and  costs,  and  on  the  SUt 
of  January  following  the  dcfriitlant  obtained  an  oitier  for  siay 
of  execution  save  as  to  costs  upon  payment  inlo  Court  of  « 
,  certiiied  cheque  for  $!)O.Onn.  Tho  coats  were  then  insed  uiJ 
paid  ou  iho  usual  uudertakiiijj  in  case  of  appeal.  On  fl|;pca< 
the  Coiu-t  of  Appeal  by  judgment  datwl  the  iitli  of  Novemlwf, 
1918,  r.'du(!od  the  aniuuni  payable  under  said  judgimiit  H 
$44,.'>0n.  On  the  ISth  of  November.  lOlS,  leave  was  pran'o' 
the  plaintiff  to  appeal  10  the  Privy  Council.  Subscqiieiillv 
defendant's  solicitors  enileavourcd  by  ncgotintion  to  Iw*  all^ww 
to  withdraw  the  $00,000  cheque  and  substitute-  i.ne  for  $5(1.000, 
hut  the  pluintiir:'  solicitors  refused  to  give  their  assent. 

The  motion  was  heard  at  Vancouver  on  the  28lh  of  Novcmhfr. 
191S.  by  MAtiMisALii,  C.T.A..  Mabtin,  Gai-i-iher.  McPhii-um 
and  EnEBTs,  J  J.  A. 
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5.  8.   Taylor,  K.C.,  for  the  motion: 
security  for  the  amount  of  the  present  judgment  and  no  i 
We  should  not  be  compelled  to  leave  in  Court  a  large  sum  not       '^'^ 

now  required  for  the  purposes  for  which  it  was  deposited,  Nov.  28. 

Davia,  K.C.,  contra:    It  is  too  late  now;    the  application  skatttj: 

should  have  been  made  before  leave  to  appeal  to  the  Privy  Conbtbuc- 

Council  was  granted.      There  can  be  no  further  proceedinp?  detDock 

here.  ^■ 

Taylor,  in  reply.  Gbatt 

Sumi  & 

Macdonald,  0. J.A.  :  I  think  the  application  must  be  dis- 
missed. It  sflema  to  me  the  practice  is  perfectly  clear.  If  there 
had  been  no  appeal  to  the  Privy  Council,  the  ordinary  practice 
would  be  this,  that  the  plaintiff  would  tax  his  coats,  and  get  the 
amount  of  his  judgment  out  of  Court  and  the  balance  would 
go  to  the  defendant.  There  would  be  no  question  of  coming 
to  this  Court  to  anticipate  that  by  getting  an  order  that  an 
estimated  amount  only  should  be  left  in  Court,  that  is  to  say, 
enough  to  cover  the  judgment,  and  the  balance  be  paid  out  in 
the  way  suggested.  Would  it  make  any  difference  that  there 
is  an  appeal  to  the  Privy  Council?  I  think  not.  There  is  a 
proviso  in  the  order  in  council  contained  in  section  6,  for  stay- 
ing execution  in  the  Court  below  pending  appeal  to  the  Privy 
Council  and  to  provide  for  the  taking  of  security  for  the  judg- 
ment debt.  The  application  must  be  made  at  the  time  of  the  M*t'*-'**i-"- 
application  for  leave  to  appeal,  but  it  was  not  made  in  this  case, 
and  so  far  as  that  is  concerned,  it  is  out  of  the  question. 

Mr,  Taylor  may  find  himself  in  a  somewhat  difficult  position, 
but  that  cannot  make  any  difference.  For  instance,  had  the 
costs  been  taxed  the  amount  of  the  judgment  debt  and  costs 
would  be  paid  out  of  the  moneys  in  Court,  and  he  would  have 
got  the  balancf,  that  is  to  say,  $40,000,  and  then  when  he  applied 
for  leave  to  appeal  to  the  Privy  Council,  in  that  case,  he  would 
have  no  security  to  give.  If  there  bad  been  no  money  in  Court 
at  all  he  would  have  to  come  to  this  Court  to  ask,  imder  rule  *i, 
to  have  execution  stayed  upon  giving  security  for  the  amount  of 
the  judgment  of  this  Court,  The  practice  seems  perfectly  clear 
that  moneys  which  are  paid  into  the  Court  below  must  ho  sn\}- 
ject  to  the  rights  of  the  parties  to  those  moneys. 
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Martin,  J. A. :  The  montty  that  U  paid  into  Court  id  not  pud 
into  the  registrar  of  this  Court,  but  into  the  Court  below.  The 
result  of  tbat  ie  somewhat  pctmliar.  I  tliink  in  tho  i-irrum- 
stHncL's  we  should  not  make,  any  order  in  tliis  matter.  There 
has  boeu  an  affidavit  filed  by  Mr.  Davis  ahtwine  that  bis  diente 
are  aniidy  sutiieient  linaupially  lo  nioet  any  demands  mado  upon 
thL'ni  in  this  action.  Strictly,  tiie  proper  course  for  llm  pUtnlifi 
Company  to  takt.  \\aa  to  apply  lo  pay  'ml  utul  tbc  defi^iulant 
Company  would  have  simply  to  pay  that  ov  what  is  found  due 
iind  kee]>  the  biilancr  lu  tlieir  own  po<ikels.  I  do  noj  «•*>  ihnl 
it  is  possible  for  us  to  aocode  lo  lliA  motion. 

Gai-uueb,  J.A.  :    I  agree. 

ilcPmi-Lirs,  J.A.T  When  an  appeal  is  broUKht  to  the  Privv 
Council  the  giving  of  leave  for  ihe  appeal  should  constilute  a  bar 
to  any  further  proceedings  in  this  Court,  save  auch  steps  as 
may  be  nocessary  to  perfect  the  appeal. 

In  Larsf^n  v.  Nehon  t&  Fori  Sheppard  Haihra;/  (iiureportP.! 
upon  this  jwinll  Mr.  Justice  McCawciiT,  api-nking  for  (hf 
'  Conrt  when  giving  leave  to  Appeal  to  the  Privy  Council,  sniil 
ibat  if  a  stay  of  Metuition  wa^  to  he  dirccttti  and  the  j iidgmciit 
lan'ied  into  effeet — there  it  was  the  setling  aside  of  the  rt^f- 
tored  mechanie's  lien — pood  and  suffieit-nt  sreurily  slioidd  bf 
entereii  into;  also  see  Daidcit  v.  McMillan  (18931,  .1  H.C.  86. 
A  stay  of  execution  has  not  been  asked  for  here.  I  must  s«y 
that,  in  my  opinion,  wp  have  no  jnrifdictinn  nl  all  lo  makf  any 
sufdi  order  as  i?  askcil  f^r. 

EnEitTa,  J.A.:  This  application  was  not  made  at  the  proper 
lime.  After  the  applieaiiun  is  ni^di-  for  leave  to  appeal  to 
the  Privy  Council  n  similar  application  should  thim  be  made 
,.  to  the  Privy  Council  for  stay  of  exetuitiou.  if  oxoeution  ia 
inloudeil  to  be  issued,  the  a])p(llant  giving  seourity  sueh  w  tlw 
Court  sees  fit. 


Muli< 


r^/.«oJ. 
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EEX  V.  WONG  JOE,     (No.  2.) 

Certiorari — Informatiott — Warrant  not  iuiMd — Arre*l — Trial  and  eotwio- 
tio» — Jlo  ohj«ction  rai*»d  on  li^armg — Waiv«r, 

Oo  An  infomuition  being  laid  before  a,  magiBtimte,  an  officer  without  a 
warrant  arrMtad  the  aoouMd  who  waa  subMqueiitlj  tried  without 
objection  and  convicted.     On  an  application  tor  a  writ  of  etrtiorari: — 

Held,  that  the  conviction  must  be  auatained  as  neglect  to  raise  objection 
at  the  hearing  amounted  to  waiver. 


1918 
Oct.  28. 


JlOTION  by  accused  for  a  writ  of  certiorari  on  the  ground 
that  no  warrant  was  issued  and  that  the  conviction  was  there- 
fore bad.  Heard  by  Mobbison,  J.  in  Vancouver  on  the  25th  sutement 
of  October,  1918.  An  information  was  sworn  out  before  a 
magistrate,  and  without  a  warrant  an  officer  arrested  accused, 
who  waa  tried  and  convicted, 

E.  A.  Lucas,  for  the  motion. 

Wood,  for  the  Crown,  contra:  The  accused  appeared  before 
the  magistrate,  with  counsel,  and  pleaded  not  guilty.  No  objec- 
tion was  taken  that  a  warrant  did  not  issue.  This  amounts  to  Ar-um^t 
waiver:  see  Reg.  v.  Shaw  (1865),  34  L.J.,  M.C.  16ft;  10  Cox, 
C.C.  66 ;  Reg.  v.  Svghes  <1879),  48  L.J.,  M.C.  151 ;  4  Q.B.D. 
614;  Dixon  v.  Wells  (1890),  59  L.J.,  M.C.  116;  Reg.  v. 
Clarke  (1891),  20  Ont.  642;  Ex  parte  Sonier  (1896),  2  Can. 
Cr,  Gas.  121.  In  any  event,  the  defect,  if  any,  appears  to  be 
covered  by  section  1130  of  the  Code. 

UoBBiBOH,  J. :    The  objection  had  been  waived.      The  con- 
viction is  sustaiued. 

Conviction  sustained. 


J 
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MASON  ET  Ah.  v.  THK  CORPORATIOX  OF  THE 
CITY   OF   VICTORIA. 


1917 
Nm-.  ZB. 


MrfVfl 

amfikl< 


IBIB 
Nov.  5. 


Statute,  eoattTuction  of — Uitaiimfiiat  work* — Taaation — Btt-itni>  f\ 
Umal  impToiirmentt  —  H'oi'l  partially  done — By  Inir  not  In 
toork — F\lTt\rr  in- late  pmriiiiitjl  for  lunfminettl — KnteH  on  rrftuln 
Ael—VaKditf—B.O.  Slots.  I9H.  rap.  5§.  See.  f».-  »M,  Cup  H 
Hffc,  eS;   and  Cap.  iS.  Sea.  f9—Cit»  fty-laif*  Nat.  H^T.  IHtn  unit  I»iS 

The  Victoria  City  Council  pnHoH  by-hw  No,  II4T,  «iiih«rlainK  nriain  Ion 
improvementH,  in  1011.      In  1015,  the  Council  patuwtt  bj-i>w  No,  IMW 
MASDn  under  aootioa   133  of  the  Municipal  Act   (B.C.  StftU.   1»M,  Cap.  M^ 

*•  reciting  that  tlic  work  authorized  had  been  curried  out  in  ptrt  nni 

ViCTOBiA  "'^^   ^''*   '^'"'""^"   deenipd   i(   InniiviBable   to  tsunplete  the   mjit  wurt 

and  nnaeted  that  an  axsMemMit  be  dmu)*  on  the  lands  beDdh*d  k; 
the  work!  m>  far  eompMrd.  In  SBptemlieT.  lOlH.  tka  rmiaeU.  Kliai 
under  said  section  13:i,  pwaed  by-law  Ni^  1035.  vhuh.  ttU] 
reciting  what  had  previoualy  been  done,  levied  and  fi:(nl  ttii 
asBcsiiment  neceBwitj'  lo  provide  for  the  proportion  of  the  cwl  o 
the  work  to  be  borne  by  the  owners  of  the  property  iramedi«leli 
to  be  benefited  and  the  City  renfirtiTaty.  Hid  the  hy-lKB  ncsim 
Klia  aaBatieo  of  tha  Li«utenant.Gtivarnw  w  Coanoil.  Oa  lh< 
3lat  ol  May,  1016.  seotion  133  hub  amended  by  Hection  £3  of  (In 
Municipal  Act  Amendment  Act,  1910.  its  operation  being  theretn  em 
flnett  to  drains,  and  or  the  game  day  section  W  of  the  Leeal  Inpron 
meftt  Act  AmenilMent  Act,  1016.  woi  paaaed,  pnnldiqf  that  Ih 
Council  may  provida,  umder  Nrtain  eonditiooa,  that  woilt  undtitafcu 
and  oarried  out  in  part  ahall  not  be  couipteled,  a  oondition  bein^  Ilul 
if  the  special  Bssensment  roll  with  respect  to  the  urork  uiiiteftaken  U>' 
not  bean  made  and  eenlirmed  (and  this  had  not  beas  chael,  tSi 
Council  may  pasa  a  byhaw  anindinK  the  by-law  ■athotiane  tk«  fm 
itruetion  of  the  work  in  so  far  aa  it  reUtee  to  the  eiMnt  of  Uit  irork 
In  an  action   (or  a   declaration   that  bylaw   No.   11126   ia  illegal  ani 

Beld.  on  appeal,  affirming  the  decision  of  Hunteb,  C.J  .B.C.  iG^LLOin 
J.A.  diaiienting),  that  owin^  to  the  repeal  of  seetlao  )S3.  tb*  Cavaat 
bad  DO  juriadiattan  to  paan  by-law  No.  1925,  and  that  the  ptopm 
course  was  to  have  amended  by-law  No.  1147,  to  effect  the  neceaivj 
change  under  section  10  of  the  Local  Improrement  Act  AmrndneDi 
Act,  1016,  which  at  the  time  conferred  the  sole  power  for  sueh  ai 
assessment. 

SUUment    AppEAL   from   the   decisioQ   of   Hunteh,    C.J.B.C,  in  "n 
action  hy  the  owners  of  lot  42,  on  Aniphion  Street,  in  the  Cit.^ 
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of  Victoria,  for  a  declaration  that  by-law  No.  1925,  of  the  City 
by-lawB,  18  illegal  and  void  and  that  the  plaintiffs'  land  is  not 
legally  assessed  by  said  by-law.  Tried  at  Victoria  on  the  20th 
and  26th  to  29th  of  November,  1917.  On  the  8th  of  December, 
1911,  the  City  passed  by-law  No.  1147,  for  the  general  improve-  , 
meut  of  Amphion  Street,  between  Gonzales  Avenue  and  Oak  Bay 
Avenue,  providing  specifically  for  paving  the  road,  sidewalks, 
drains,  water  mains,  and  the  removal  of  poles  where  necessary. 
The  work  was  proceeded  with,  and  after  the  sidewalks,  drains,  _ 
lateral  connections  with  drains  and  surface  drains  were  com- 
pleted, by-law  No.  1868  was  passed  on  the  20th  of  December, 
1915,  providing  that  the  work  of  local  improvement  set  forth 
in  by-iaw  No.  1147  be  not  further  proceeded  with  and  that  an 
aasessment  be  made  upon  the  lands  benefited  by  the  works  com- 
pleted for  the  amount  expended.  By-law  No,  1925  was  passed 
on  the  18th  of  September,  1916,  and  provided  for  the  borrow- 
ing of  money  for  payment  of  the  work  completed  on  Amphion 
Street,  for  the  issuing  of  debentures,  and  for  the  raising  of 
taxes  for  the  payment  of  the  debentures  in  ten. annual  pay- 
ments. The  by-law  recited  that  "the  work  had  been  constructed 
in  part  (on  Amphion  Street)  and  the  assessment  made  here- 
under had  been  done  in  conformity  with  section  133  of  the 
llunicipal  Act."  Section  133  of  the  Municipal  Act  (B.C. 
Stats.  1914,  Cap.  52)  was  on  the  3l8t  of  May,  1916,  amended 
by  section  25  of  the  Municipal  Act  Amendment  Act,  1916,  its 
operation  being  coniined  to  drainage  works,  and  section  44a  of 
the  Local  Improvement  Act  (B.C.  Stats.  1913,  Cap.  49)  as 
enacted  by  section  10  of  Cap.  45,  B.C.  Stata.  1916,  passed  on 
the  same  day,  provided  that  in  the  case  of  a  work  undertaken 
under  the  Act,  if  the  work  had  been  constructed  or  carried  out 
in  part  and  the  Council  deem  it  inadvisable  or  impracticable  to 
complete  the  work  as  undertaken,  the  Council  may  provide, 
under  certain  conditions,  that  the  work  as  undertaken  shall  not 
be  completed,  one  of  the  conditions  being  that  where  construc- 
tion has  been  begtm,  there  must  be  a  by-law  passed  to  amend 
the  by-law  which  originally  authorized  the  construction  of  the 
work  in  so  far  as  it  relates  to  the  extent  of  such  work,  and  for 
all  purposes  thereafter  the  work  undertaken  be  as  set  forth  in 
the  amending  by-law. 
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MiDiamiid,  for  plaintiffs. 

7i'.  IV.  Hanninglon,  for  defendant. 


[Vot 


HtTNTEK,  C.J.B.C. :  This  case  presents  this  singularity,  thit 
all  of  the  gentlemen  engaged,  including  the  plaintiff,  were  at 
one  time  or  other  solicitors  for  the  Corporation;  and  therefore 
I  may  safely  take  it  for  grnnteil  that  no  point  of  importance  bu 
been  overlooked.  In  fact.  I  may  freely  confess  ihat  T  am  under 
a  sense  of  obligation  to  both  the  learned  counsel  engaged  for  the 
lucid  and  intelligent  argument  that  has  been  presented. 

A  great  many  points  have  been  raised  by  Mr.  McDiarmid  in 
attacking  the  validity  of  the  proceedings.  A  number  of  tic 
items  which  apparently,  from  the  evidence,  have  been  incliidtil 
in  the  total  lump  charge  of  six  thousand  and  odd  dollars,  such 
as  grading  charges,  removal  of  the  poles,  the  question  of  the 
water  laterals,  the  question  of  the  inclusion  of  the  old  work, 
and  the  charge  for  the  meter  boxes,  as  well  as  the  charge  for  the 
surface  drain,  which  of  itself  would  amount  apparently  to  some 
sixteen  hundred  mid  dollars,  and  the  further  question  be  Io 
whether  the  whole  of  lot  hS  ought  to  have  lieon  included  in  the 
asBCflsmenl — these  and  numerous  other  points  have  been  raised; 
but  in  view  of  the  conclusion  to  which  I  have  come,  I  do  out 
tbink  it  is  necessary  to  deal  with  any  of  ihcra.  A  point  which 
baa  been  raised,  and  which  I  think  is  fatal  to  the  City's  action, 
is  that  the  by-law  which  creates  the  special  assessment,  No. 
1925,  purports  to  have  been  passed  under  section  133  of  iha 
Municipal  Act,  whereas  at  the  time  of  the  passage  of  the  by-liW 
No.  1925  that  section  of  the  Municipal  Act  had  been  changed, 
and  a  provision  substituted  known  as  44a,  passed  by  the  amend- 
ing law  of  1916. 

It  is,  of  course,  a  well-established  principle  with  regard  to 
the  interpretation  of  statutes,  that  a  repealed  law  is  understood 
to  have  been  repealed  for  all  purposes,  except  so  far  as  may  be 
stated  in  the  new  statute,  or  by  reason  of  some  rule  of  law.  as, 
for  example,  the  rule  relating  to  matters  of  procedure  pending 
at  the  time  of  repeal.  Mr.  Hannington  urged  strongly  thai 
there  is  substantially  no  distinction  between  the  new  law  and  the 
old  law.  I  am  unable  to  take  that  view  of  it.  I  think  tint 
under  the  old  scheme,  speaking  generally,  it  waa  possible  for 
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the  City,  during  the  time  of  cricia  in  matters  of  finance,  to  come 
to  the  conclusion  and  make  a  declaration  that  they  deemed  it 
inadvisable  to  further  proceed  with  the  work  undertaken,  and 
that  they  could  pass  a  by-law  to  that  effect  and  make  an  interim 
assesement.  I  think  the  object  of  the  neW  law  was  to  require 
certainty.  Section  44a  specially  provides  that  the  Council 
may,  "on  the  following  conditions,"  provide  that  the  work 
undertaken  shall  not  be  completed.    One  of  these  conditions,  in 

connection  with  a  case  where  construction  has  been  begun 

which  ia  this  case — is  that  there  must  be  a  by-law  passed  to 
amend  the  by-law  which  originally  authorized  the  conatruction 
of  the  work,  in  ao  far  as  it  relatea  to  the  extent  of  the  work; 
and  then  it  goes  on  to  enact  that  for  all  purposes  after  that,  the 
work  undertaken  shall  be  as  set  forth  in  the  amending  by-law. 
I  think  the  object  of  that  legislation  was  to  introduce  certainty 
and  finality,  so  that  lot  owners  and  parties  interested  in  sales, 
and  persons  who  are  contemplating  the  purchase  of  property, 
will  know  finally  and  definitely  what  is  the  extent  of  the  obli- 
gations in  connection  with  the  property.  At  all  events,  whether 
that  is  so  or  not,  there  is,  in  my  opinion,  an  express  statement 
by  the  Legislature  that  that  is  what  has  to  be  done. 

Now  the  by-law  impugned.  No.  1925,  purports,  on  the  face  of 
it,  to  have  been  passed  under  the  repealed  law ;  it  does  not  any- 
where in  terms  establish  definitely  the  extent  of  the  work ;  all 
that  appears  is  that  by-law  No.  1868  recites  that  the  Council 
has  deemed  it  inadvisable  to  proceed  with  the  work.  Notwith- 
standing that  declaration  of  the  Coimcil,  there  is  nothing,  so 
far  as  I  can  see,  if  the  old  law  is  still  in  force  pro  hoc  vice,  to 
prevent  the  Council  at  some  future  time  going  on  with  the 
balance  of  the  work,  without  any  new  petition  or  by-law.  That 
obviously,  I  think,  is  an  undesirable  state  of  affairs.  There 
should  be  finality  in  connection  with  matters  of  this  sort,  leav- 
ing any  further  work  to  be  initiated  in  the  usual  way. 

There  is  the  defect  in  the  by-law  that  it  does  not  affirmatively 
declare  the  extent  of  the  work,  so  that  everybody  will  know 
exactly  where  he  stands.  The  Court  is,  of  course,  loath  to  upset 
proceedings  of  this  kind,  which  are  thought  to  be  for  the  public 
benefit,  undertaken  by  a  governmental  body  such  as  a  mimici- 
pality.      And  an  objection  of  this  kind  savours  perhaps  of  the 
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technioai;  )mt  I  think  I  would  be  (reading  on  slippery  jfpoiind 
if  T  nnilprtook  lo  work  oiit  in  some  wav  or  other  some  way  of 
supporting  this  by-law  192.5  as  being  in  accordance  with  tte 
requirements  of  section  44a. 

I  may  say,  ulso,  that  any  oounsel  or  solicitor  who  has  beoi 
engaged  by  the  City  in  connection  wilh  these  matters  is  not  at 
all  to  be  blaminl  for  having  made  any  f.lip,  if  it  can  bo  called 
a  slip,  in  conneetinn  with  a  matter  of  this  sort,  by  reason  of 
-this  welter  of  legislation,  which  I  should  think  wonld  take  not 
one  Philadelphia  lawyer,  bnt  a  down,  to  unravel.  I  will  say,  too, 
that  [  think  that  it  was  natural  for  the  plaintiff  to  resort  to  any 
technicality  that  he  could  in  order  lo  resist  pajinent,  beoauae, 
as  far  as  I  ean  see,  after  having  the  advantage  of  a  view,  the 
work  was  a  disappointment,  to  this  extent  at  any  rale,  that  not 
withstanding  the  fact  that  some  sixteen  hundred  dollars  had 
been  spent  upon  conslructing  this  surface  drain,  it  scorns  to  beol 
no  value  as  the  street  now  stands,  by  reason  of  the  absence  of 
gutters  and  cjitch-basins.  It  has  lieen  a  work  without  reaidt, 
so  far  at  any  rate.  Not  only  that,  but  the  sidewalks  have  been 
left  exposed  to  overflow  of  water  from  the  adjoining  Iota,  and 
the  higher  unBnished  street,  and  placed  on  such  a  grade  thst  a 
larger  amount  of  rock  will  have  (o  be  taken  out  of  the  roadway 
than  would  have  otherwise  been  uceessary.  The  City  hss  also 
left  alongside  the  sidewalk  large  masses  of  rock  which  were 
blasted  out  of  the  sewer  and  drain,  which  make  it  impossible 
for  a  vehicle  to  approach  die  sidewalk  in  a  number  of  plaws. 

But.  fortimately  for  all  concerned  in  this  case,  it  seems  to  me 
that  no  responsibility  or  censure  can  rightly  be  laid  to  any  of 
the  present  City  officials  in  connection  with  the  matter,  because 
the  work  was  eonimonced  by  persons  who  are  not  now  in  office? 
and  who  have  not  been  Iiefore  ihe  Court. 

I  think  the  plaintiffs  are  entitled  to  suoceed,  and  it  follows 
that  the  counterclaim  should  be  diamissed. 

From  this  decision  the  defendant  appealed.  The  appeal  was 
argued  at  Victoria  on  the  l-2th,  13th,  14lh  and  17ih  of  Jun^ 
1918,  before  Martin,  Gallihek  and  Ebebts,  JJ.A. 

li.  W.  Hanninglon,  for  apiwUant:  The  by-law  in  question  is 
attacked  on  a  number  of  grounds:    (1)  It  ia  baaed  on  ft  section 
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that  was  repealed  when  passed;  (2)  failure  to  assess  all  lots 
reported  to  be  benefited  by  the  work;  (3)  a  surface  drain  was 
improperly  included  in  tbe  assessment;  (4)  that  it  drains  other 
lota  than  those  assessed;  (5)  Mason  is  charged  with  a  water 
connection  not  in  the  preliminary  report;  (6)  the  charge  in 
assessment  for  back  interest  is  excessive;  and  (7)  debenture 
discount  is  improperly  included  in  the  assessment.  The  assess- 
naent  was  made  and  confirmed,  without  objection  from  Mr. 
Mason  until  after  the  time  for  appealing  had  expired,  and  then  - 
by-law  No.  1925  was  passed.  Section  44a  of  the  I^ocal 
Improvement  Act,  as  enacted  by  section  10,  B.C.  Stats.  1916, 
Cap.  45,  is  the  later  procedure.  Under  subsections  (6)  and  (c) 
of  section  13,  and  sections  16  and  17  of  the  Interpretation  Act, 
the  procedure  carried  out  can  be  supported.  Section  44a  docs 
not  apply  to  this  case:  eee  Bourke  v.  Nutt  (1894),  1  Q.B.  725; 
63  I-.J.,  Q.B.  497;  Maxwell  on  Statutes,  5th  Ed.,  348;  Mid- 
land Railivay  Co.  v.  Pye  (1861),  10  C.B.  (n.8.>  179;  Hals- 
bury'a  Laws  of  England,  Vol.  27,  p.  159,  par.  305.  On  the 
question  of  whether  we  have  the  right  to  continue  under  section 
133  see  Key  v.  Ooodwin  (1830),  8  L.J.,  C.P.  (o.8.)  212; 
Lemm  v.  Mitchell  (1912),  81  L.J.,  P.C.  173;  Waison  v. 
Winch  (1916),  85  L.J.,  K.B.  537.  Respondent  relied  on  Sur- 
tees  V.  Ellison  (1829),  7  L.J.,  K.B.  (o.s.)  335,  but  they  did  not 
have  the  Interpretation  Act  in  England  then.  If  this  is  coi^ 
rect,  we  were  not  bound  to  resort  to  section  44:A,  and  the  Court 
of  Revision  had  complete  jurisdiction  over  the  assessment. 
Mason  was  given  notice  under  section  33  of  the  Local  Improve- 
ment Act  He  lived  on  the  street  and  saw  the  work  going  on. 
His  conduct  bars  him  from  this  action.  There  was  no  objec- 
tion to  by-law  No.  1147.  He  was  the  only  one  on  the  street  to 
object.  Mr.  Mason  submitted  himself  to  the  jurisdiction  of 
the  Court  of  Revision  and  is  bound :  see  Pelly  v.  City  of  ChUli- 
wack  (1916),  23  B.C.  97;  CUy  of  Port  Coquitlam  v.  Langan 
(1917),  2  W.W.R.  208;  Hislop  v.  City  of  Stratford  (1917), 
34  D.L.R.  31.  On  the  finality  of  the  Court  of  Revision  see 
Canadian  Land  Co.  v.  Municipality  of  Dysart  (1885),  12  A.R. 
80;  London  Mutual  Insurance  Co,  v.  City  of  London  (1887), 
16  A.R.  «29;  Confederation  Life  v.  Toronto  (1895),  22  A.R. 
166;    Be  White  and  Corporation  of  Sandwich  East  (1882),  1 
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Ont.  .130;  Xiatjnra  Falls  Suspension  Bnd'jf  Co.  v.  Gardnfr 
(1869),  20  U.C.Q.B.  194;  Mcholls  v.  Cumming  (1877).  1 
R.C.R.  3D5.  He  is  prediuied  by  estopiwl  by  failing  to  exercise 
his  right  in  time.  He  look  no  appeal  from  the  revision,  and 
we  have  collected  from  eight  ovit.of  14  that  are  taxed:  lVil*?n 
V.  Delta  Corporation  (1913),  A.C.  181;  Toronto  City  v.  Hits- 
sell  (1908),  78  I,.J..  P.C.  1;  The  Township  of  McKillop  v. 
The  Township  of  Loijan  (1899),  29  S.C.R.  702.  It  is  not  the 
-policy  of  the  Court  to  pronounce  a  juden'^nt  that. is  ineffective: 
see  In  re  McKay  (1917).  3  W.W.R.  447:  Cariwri'iht  v.  City 
of  Toronto  (1914).  50  S.C.R.  21.1  at  p.  219.  On  the  qiiesticm 
of  interpretation  of  statutes  respecting  taxation  see  Miiniri- 
paliiy  of  Bifrost  v.  Houghton  (1918),  1  W.W.R.  797.  Aa  to 
the  Court  exercising  dia-retion  see  lu  re  liiuton  and  th«  To'i-n- 
ahip  of  South  Nortn'ck  (1892),  19  A.R.  343  at  pp.  350-2. 

McDiarmid,  for  respondents :  We  are  not  attacking  ihe  first 
two  by-laws.  -  The  tirat  by-law  (Na  1147)  scis  out  the  work  lo 
be  done,  and  in  Ihe  by-law  we  are  attacking  (No.  1925)  there 
were  exceaeive  charges  for  work  not  inrluded  in  the  fipsi  by-law. 
Any  work  done  that  wiis  left  onl  of  Ihe  first  by-law  and  the 
report  upon  which  il  was  based  is  not  a  work  of  loi-al  improve- 
ment: see  Arhuthnoi  v.  Virlorla  (1910),  IT.  B.C.  209.  The 
lack  of  a  specification  of  a  surface  drain  is  an  indication  thnt  a 
surface  drain  was  not  lo  be  built,  but  the  assessment  included 
cost  of  surface  drain.  The  Court  of  Uevision  has  exceeded  it* 
jurisdiction,  and  I  can  attack  the  hy-law  in  this  Court  bocaiiM 
of  the  defect  that  exists  in  the  assessment  of  the  arcji  that  ww 
benefited  by  the  report.  The  aaaessment  includes  $645 
improperly  included.  On  the  question  of  waiver,  the  case  i» 
concerning  the  validity  of  by-law  No.  1925.  If  they  had 
properly  proceeded  under  the  statute  in  force,  i.e..  44a  (B.C. 
StatB.  1916,  Cap.  45.  Sec.  10),  they  would  have  amended 
by-law  No.  1147  instead  of  passing  No.  1925. 

Hanningion,  in  reply. 

Cur.  adv.  wU. 

Stb  November,  IBIB. 
Mabtin,  J.A.  :   This  case,  raising  some  very  perplexing  quea- 
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arrive  at  a  satisfactory  decision,  though  we  derived  much 
assistance  from  the  arguments  of  counsel,  who  are  specially 
versed  in  the  subject-matter. 

The  view  taken  by  the  learned  judge  below  was,  briefly,  that 
the  amendment  introduced  by  the  Local  Improvement  Act 
Amendment  Act,  1916,  Cap.  45,  Sec.  10,  governed  the  situa- 
tion, and  I  find  myself  unable,  after  a  prolonged  investigation 
of  the  statutes  and  authorities,  to  say  that  this  is  incorrect, 
though,  with  respect,  I  do  not  agree  entirely  with  his  reasons, - 
I  confess  my  opinion  is  not  as  strong  as  I  should  wish,  for  Mr, 
Hannington  submitted  an  almost  convincing  argument  on  behalf 
of  the  City,  based  upon  sections  13,  16  and  17  of  the  Interpre- 
tation Act,  E.S.B.C.-  1911,  Cap.  1.  Section  10  enables  the 
Council  to  escape  the  consequences  of  a  failure  to  "complete  the 
work  as  undertaken"  on  certain  conditions,  which  provide  for 
substitution  of  a  part  of  the  work  for  the  whole,  as  planned  by 
the  original  by-law,  to  be  eifected  by  means  of  an  amendment 
of  the  original  by-law,  "anlhorizini^  the  construction  of  the 
work";  in  other  words,  a  completion  by  partial  instead  of 
entire  performance,  and  I  am  unable  to  see  how  this  funda- 
mental feature  is  "consistent"  with  the  "old  law  or  regulation" 
under  the  Interpretation  Act,  Sec.  13(fc),  or  how  the  "new 
provisions"  under  section  10  "can  be  adapted  to  the  old  law  or 
regiilations"  under  section  13(e)  in  this  grave  respect  as  to  "the 
extent  of  such  work."  If  T  am  right  in  this,  it  is  necessary 
that  the  original  by-law,  No.  1147,  of  December  12th,  1911, 
should  have  been  amended  to  effect  the  necessary  substitution. 
I  regard  section  133  as  giving  a  power  of  interim  assessment 
on  a  work  which  has  only  been  "carried  out  in  part"  and  still 
remains  to  be  completed,  while  section  10  confers  the  sole 
power  of  an  assessment  which  is  final  as  and  for  a  completed 
work,  such  power,  however,  to  be  exercised  on  specified  "con- 
ditions," There  cannot  be  any  real  consistency  or  adaptability 
between  the  cases  of  one  final  and  one  (or  more)  interim  com- 
bined with  one  final  assessments,  I  think  that  after  the  pas- 
sage of  section  10  the  power  to  impose  an  interim  assessment 
was  gone.  Though  by-law  No.  18(i8,  of  December  27th,  1915, 
may  fairly  be  regarded  as  still  standing  as  an  "act  done,"  imder 
the  Interpretation  Act,  Sec.  17(a),  so  far  as  it  goes,  yet  it  does 
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not  sitand  in  the  way  of  an  amendment  undpr  secrion  10. 
By-law  No.  192S  bwonies,  in  tJiis  view,  ineffective  and  therefore 
invalid,  and  cannot  support  the  proceedings  oUjocted  to. 

Tt  foIlowH  that  tlic  appeal  should  he  dismiesed. 


leis 

Nov.  29. 
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Galliiikr,  J.A.  :  Under  tho  provisions  of  by-law  No.  1147, 
passed  by  the  Mnnicipal  Council  of  the  Corporation  of  the  City 
of  Victoria,  and  entitled  Local  Improvement  AiilhorizBtion 
By-law,  No.  .354,  the  gradinfi,  paving  and  drainiug  of  Amphion 
Street  from  Oak  Bay  Avenue  to  Gonxales  Avenue,  in  said  City, 
and  the  construction  of  permanent  sidewalks  of  concrete  on 
both  sides  of  the  street,  with  curbs,  gutters,  and  lateral  connec- 
tion to  sewers,  surface  drains  and  water  mains,  and  the  removal 
of  poles,  if  necessary,  was  authorized. 

Subsequently,  and  on  the  27th  of  December,  1915,  the  said 
Municipal  Council,  under  ihv  provisions  of  section  133  of  Cap. 
52,  B.C.  Stats.  1914,  passed  a  by-lttw,  numbered  186S,  and 
entitled  Partial  Assessment  Authorization  By-law  No.  354, 
wherein  it  was  recited  that  the  work  which  had  been  authorized 
had  been  comjdeted  and  carried  out  in  part  and  that  the  said 
Council  doomed  it  inadvisable  to  complete  the  said  work  and 
proposed  to  cause  nn  assessment  to  be  made  on  the  lands  bene- 
fited by  the  works  so  carried  out  in  part,  and  enacted  that  such 
assessmt^ut  be  made,  and  that  when  such  assessment  should  bo 
made  it  should  be  submitted  to  the  Lieutenant-Governor  in 
Council  for  approval.  Subsequently,  and  on  the  25th  of  Sep- 
tember, 1916,  the  said  Council  passed  a  by-law.  No.  1925,  uid 
after  reciting  the  different  steps  that  had  previously  been 
token,  levied  and  fixed  the  assessment  necessary  to  provide  for 
the  proportion  of  the  costs  of  the  work  to  bo  borne  by  the  owners 
of  the  property  immediately  to  be  bcnefite<i  aud  the  City 
respectively,  and  such  by-law  was  submitted  to  the  Lieutenant- 
Governor  in  Council  and  received  his  sanction.  It  is  thia 
latter  by-law  which  ia  attacked  here,  and  firstly  on  the  ground 
of  jurisdiction. 

The  Legislature  of  British  Columbia,  by  Cap.  45  of  1916, 
passed  an  Act  entitled  An  Act  to  Amend  the  Local  Improvement 
Act  (Cap.  49  of  1913),  and  which  received  sanction  and  became 
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law  on  the  3lBt  of  May,  1916,  wherein  the  following  amend- 
ment was  made : 

"10.  The  folbving  is  added  to  laid  clutpter  48  ai  section  44a: — 
"44a.  In  the  case  of  a  work  undertaken  under  this  Act  or  under  the 
local  improvement  provisions  formerly  incorporated  in  the  Municipal  Act, 
if  the  work  has  been  constructed  or  carried  out  in  part  and  the  Council 
shall  deem  it  inadvisable  or  impracticable  to  complete  the  work  as  under- 
taken, the  Council  ma;  provide  under  the  following  conditions  that  the 
work  as  undertaken  shall  not  be  completed:- — 

"(1)  If  the  special  assessment  mil  with  respect  to  the  work  under- _ 
taken  hae  not  been  made  and  confirmed  as  provided  by  this  Act,  the 
Council  may  pass  a  by-taw  amending  the  by-law  authorizing  the  construc- 
tion of  the  work  in  so  far  as  it  relates  to  the  extent  of  such  work,  and  for 
all  purposes  thereafter  the  work  undertaken  shall  be  as  set  forth  in  the 
amending  by-law " 

It  is  admitted  that  the  said  Council,  in  passing  by-law  No. 
1925,  proceeded  under  section  i;t3  of  Cap.  52  of  the  Act  of 
1914,  and  not  under  the  Act  as  amended  in  1916,  and  which 
was  then  in  force,  and  it  is  submitted  ihey  had  no  jurisdiction 
so  to  do  and  that  the  by-law  falls  and  all  subfic<]uent  proceed- 
ings with  it.  No  objection  is  taken  to  the  jurisdiction  of  the 
Council,  nor  to  the  method  of  procedure  or  the  steps  taken  up 
to  and  including  the  passing  of  by-law  No.  1868.  Assuming 
then,  as  I  think  we  must,  that  all  steps  taken  were  legally  and 
properly  taken  up  to  the  time  of  the  passing  of  by-law  No. 
1868,  this  by-law  (which  is  not  attacked)  authorized  and 
directed  an  assessment  to  be  levied  for  the  portion  of  the  work 
already  completed  and  the  preparation  and  certification  of  the 
assessment  roll,  and  the  passing  of  by-law  1925  was  a  carrying 
out  of  what  had  been  already  legally  and  properly  authorized 
after  determination  by  the  Council  not  to  proceed  with  the 
entire  work  to  completion.  Although  by-law  1868  does  not  in 
express  words  state  that  it  amends  by-law  1147,  it  does,  both  in 
its  recitals  and  in  its  enacting  clauses,  in  effect  amend  it  in  the 
manner  indicated  in  the  amending  Act  of  1916,  and  this  amend- 
ment took  place  prior  to  the  passing  of  that  Act. 

I  cannot  see  in  any  way  how  the  plaintiffs  are  prejudiced. 
The  proceedings  under  the  1916  amendment  would  have  been 
similar,  and  they  bad  the  added  protection  of  the  necessity  of 
obtaining  Ihe  consent  of  the  Lieutenant-Governor  in  Council, 
which  did  not  pertain  under  the  1916  amendmente.      In  effect, 
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ail  steps  had  been  taken  authorizing  the  aascssnient.  The 
Council  had  previously  determined  not  to  proceed  with  the 
work  and  embodied  iheir  determination  in  the  form  of  a  by-law. 
and  what  was  afterwards  done  was  the  carrying  out  of  that 
authorization.  The  learned  Chief  Justice  laid  great  stress  upos 
the  fact  that  the  object  of  the  191G  amendment,  section  44a, 
was  to  give  finality  lo  such  proceedings.  The  words  used  in 
that  section  are  "the  Council  may  provide  under  the  following 
-conditions  that  the  work  as  undertaken  shall  not  be  completed." 
In  the  recital  in  by-law  18(i8  the  words  are  "ihe  said  Council 
has  deemed  it  inadvisable  (o  romplete  the  said  work,"  bnt  in 
the  enacting  clause  these  words  are  used :  "The  said  work  of 
local  improvement  set  forth  in  said  bv-iaw  1147  shall  not  he 
further  proceeded  with."  I  think  the  phrases  used  in  Ihe  recital 
and  in  the  enacting  clause  of  the  by-law  were  treated  as  synony- 
mous terms  by  the  Council,  bnt  if  that  be  not  so,  there  is,  as  I 
view  it,  more  finality  in  the  expression  "shall  not  be  further  pro- 
ceeded with"  than  in  the  expression  "shall  not  be  completed," 
as  in  the  latter  the  Council  might  proceed  further  with  the  work 
short  of  completion  and  .«till  be  within  the  term.  In  this  case, 
the  special  assessment  roll  with  respect  to  the  work  undertaken 
had  not  been  made  and  confirmed,  so  thai  it  would  be  necessary 
under  the  191(1  Act  to  pass  a  by-law  amending  the  by-law 
authorizing  the  construction  of  the  work,  as  set  out  in  suhse*?- 
tion  (1)  of  44a.  I  think  by-law  1868  is,  in  effect,  such  an 
amending  by-law,  and  being  legally  and  properly  passed  before 
the  enactment  of  44a,  brought  matters  to  such  a  state  that  the 
passing  of  by-law  No.  1925  may  be  considered  as  the  machinery 
for  carrying  into  effect  the  provisions  of  the  original  by-law  as 
amended. 

Mr.  McDiarmid  argiied  with  great  force  a  number  of  objec- 
tions which  I  do  not  deal  with  specifically  by  reason  of  the  fact 
that  the  by-law.  not  being  moved  against,  no  objection  taken 
against  it  at  the  Court  of  Revision,  and  no  appeal  from  diat 
Court,  are,  in  my  view,  met  by  the  provisions  of  the  statute  and 
the  cases  cited  to  us  by  Mr,  Uanninglon,  among  which  are 
Fosttr  V.  Township  of  St.  Joseph  (1!>17),  39  O.L.R.  525;  37 
D.L.R.  283,  and  Hislop  v.  City  of  Stratford  (1917).  34  D.L.R. 
31,  both  decisions  of  the  Court  of  Appeal  for  Ontario. 
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It  might  not  be  oat  of  place  to  state  here  that  I  am  duly 
appreciative  of  the  care  exercised  by  both  counael  in  the  pre- 
paration of  their  case  and  the  assistance  tbey  rendered  the 
Court  in  argument. 

The  appeal,  I  think,  should  be  allowed,  and  the  defendant 
should  have  judgment  on  its  counterclaim,  with  costs. 

Ebebts,  J.A.  would  dismiss  the  appeal. 

Appeal  dismissed,  Oalliker,  J.A.  diBsenting. 

Solicitor  for  appellant:  R.  W.  Hannington. 
Solicitor  for  respondents:   F.  A.  McDiarmid. 
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COMPANY  LIMITED  AXD  CARTER-HALLS- 
ALDINGER  COMPANY  LIMITED. 


bondt  for  performatxoe  of 

tSt  contract  on  »u»pen*ory  conditio 

•  vendor's  action  for  damages  for  refusal  bf  vendee 
over  $50  in  value,  the  plaintifTs  produced  as  a 
bj  vendee's  agent,  a  document  which  consieted  of 
e  of  vendees  appearing  in  print 


Boie  of  goodt — JVole  or  mtmorandum — Su^cienoy  of — iStjfniiluref — Stamped . — . — . — 

— Trial — Finding    of    jury — Supplementinff — AgreetnenI    to    gel  David  (iiBB 
-Whether  to  be  treated  as  a  part  of        &  Co. 

NOBTHIBR 

ConaTBUO' 
ept  goods  sold         noK 
ndum,  signed    Compabt 
.  printed  form  with 
the  head  and  also 
at  the  foot  in  the  place  for  signature.     The  evidence  was  that  one 
Cummingi  who  was  admittedly  agent  for  both  defendants  in  the  trans- 
action, had  filled  up  In  writing  the  printed  form  with  the  termi  of 
the  contract,  that  the  names  of  both  defendanta  appeared,  the  one 
printed  and  the  other  written  under  it  at  the  head  and  in  the  place 
for  signature  with  the  word  "and"  written  between  them.     The  jury 
found  that  the  word  "and"  was  so  written  bj  Cummings.      The  jury 
refused  to  find  by  whom  the  name  of  the  vendee,  "N.C.Co.,  Ltd."  waa 
stamped  under  the  other  vendee's  name  or  whether  the  names  of  the 
veodses  as  occurring  in  the  document  were  intended  to  operate  as  the 
"signature  of  the  said  companies." 
The  evidence  was  that  either  Cummings  or  Bomeone   in  defendant's  olTlce 
bad  added  the  stamped  signature  of  "N.C.Co.,  Ltd.";    that  Cummingt 
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liucl  written  tlic  word  "nnU"  between  the  names  in  both  pl*«ea  and 
hull  theji  handed  the  document  tii  vciidors,  saying  "there  U  your 
contract,"  and  hail  told  tlieni  to  g^t  bonds  for  Ita  perrortnsince  whidi 
it  waH  understnod  tlirougliout  would  have  to  be  done. 
e  trial  Jud^,  un  mtitiuu  for  judgment,  drawing  all  inference*  not  incou- 
Histent  witli  tlie  Snding«  ol  the  jury,  held  that  ther«  was  a  verbal  oon- 
Iract,  supported  by  a  MilIiciHnt  note  or  memorandum  ILereof,  and  bt 
entered  judgment  for  the  plttintiff. 
NoBTHEiiK  Held,  on  appeal  [per  Macuonalu,  CJ.A.),  that,  on  th«  evidence,  it  wns  a 
Ivrm  of  the  verbal  contract  that  the  plaintiff's  should  furnish  security 
fur  ltd  perfortiinnoe,  uiid  tliut  since  tlie  document  put  forward  a*  a 
mcmoiandutii  did  not  set  forth  that  term,  it  woa  insuflicient ;  that 
jvbat  Cummings  meant  in  saying  "there  i:i  your  contract"  sliould  have 
been  decided  by  the  jiiry  and  question  8  answered;  that  if  Cunimingt 
meant  the  document  a«  a  written  contract  and  not  as  a  ntemorandnm 
thereof,  the  non-incluxion  of  the  term  in  the  bonds  was  immaterial; 
that  there  should  be  a  new  trial. 
Per   Gaujheb   and    EiuiTS,   JJ.A.:     That   i)Uestion    S   should    have   been 

answered  and  there  should  be  a  tivvi  trial, 
/•er  MrPiiiLLiPB,  J.A.:  (U  The  jury  baring  failed  to  find  by  whom  the 
name  of  ilelendant  N.  C.  Co.,  Ltd.,  was  stamped  on  the  document,  and 
whether  the  printed  and  stampeil  names  of  both  defendants  were 
intended  as  sigiintures  and  authorised  execution  tliere<if,  the  actim 
should  be  dismiseed,  it  being  incompetent  for  the  trial  judge  t«  su|>pl» 
ment  the  anawitra  of  the  jury  by  making  those  Gndiniirs.  |S)  Tha.t,  on 
the  evidence,  there  wax  no  concluded  contract,  and  upon  thii  ground 
as  welt  the  action  aliould  be  dismissed. 

Appeal  by  defeatiants  from  the  decision  of  llrBpiiv,  J.  of 
the  2ith  of  November,  1917,  in  an  action  tried  with  a  jury  for 
damagra  for  breach  of  contract  bv  the  defendants,  the  vendees, 
in  refusing  to  carry  out  contract  of  sale  by  plaintiffs  lo  them 
of  certain  cut  stone.  A  verbal  contract  botwe(jn  the  parties 
was  made  on  the  8th  of  August,  1916,  one  Cuinminga  acting 
as  defendants'  aj^nt  in  the  transactinn.  The  plaiutifTs,  &t  the 
suggestion  of  Ciiinniings,  then  wont  to  a  bonding  company  lo 
procure  bonds  for  the  performance  by  jilainliffs.  The  bonding 
company  requested  evidence  in  writing  of  the  terms  of  the  con- 
tract to  be  furnished  in  the  names  of  the  defendants.  Ciiin- 
mings  had  in  his  possession  at  defendants'  offices  a  printed 
form  of  contract  which  bad  been  used  in  making  the  bargain  as 
containing  the  conditions,  etc.,  agreed  on.  It  was  a  blank  form 
suitable  for  use  when  parties  themselves  executed  under  their 
hands  and  seals.  It  was  printed  for  Cartei^IIalls-Aldinger 
Company  Limited,  with  their  name  printed  at  the  beginning  as 
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contractors  with  a  blank  for  names  of  eub-contractorB.      The    *»""  »*" 

name  Carter-Halls-Aldinger  Company  Limited  was  also  printed       

in  the  place  for  signature,  with  the  words  "president" ^*'* 

"director" and  the  application   was  Bigned,   sealed   and      Oct.  1. 

delivered.    Cumminga,  for  the  purpose  of  aatiafying  the  demand  jj^yjj,  Qjg^ 
for  a  memorandum,  by  means  o£  a  rubber  stamp  impressed       *  Co- 
tlie  name  "Northern  Construction  Company,  Limited,"  above    Nobthbbh 
the  printed  name  "Carter-Halla-AIdinger  Company,  Limited,"   '^"^™°''" 
occurring  both  at  the  b^inning  and  in  the  place  for  signatures,   Companit 
and  in  longhand  wrote  the  word  "and"  between  the  names.    He 
then  filled  in  the  blanks  in  the  form  with  the  amount  and 
description  of  the  stone  sold,  price,  etc.,  and  other  particulars  of 
the  contract,  leaving  the  printed  conditions,  which  were  those 
agreed  on  verbally,  standing.      He  then  handed  the  document 
to  the  plaintiffs.      The  statement  of  claim  put  the  contract  in 
the  alternative  as  a  contract  iu  writing  signed  by  the  defend- 
ants by  their  agent  Oummings  and  as  a  verbal  contract  made 
between  plaintiffs  and  defendants  acting  through  their  agent 
Cummings  and  supported  by  the  document  referred  to,  treated 
as  a  note  or  memorandum  thereof  sufficient  to  satisfy  section 
11  of  the  Sale  of  Goods  Act.      At  the  trial,  defendants'  counsel 
asked  Cummings  whether  in  filling  in  the  form  and  af1i:(ing  the 
names  he  intended  to  make  and  sign  for  defendants  a  contract. 
Plaintiffs'  counsel  objected  that  as  the  plaintiffs'  case  as  proved 
was  a  verbal  contract,  supported  by  a  documfnt,  the  form  and    Ht,fjn,gnt 
circumstances  or  delivery  of  which  made  it  in  law  a  sufficient 
memorandum,    the    intention    of    Cummings    and  whether    he 
meant  the  names  of  defendants  therein  as  signatures  was  imma- 
terial, the  trial  judge  ruled,  that  upon  the  issue  of  whether 
there  was  a  written  contract  signed  by  defendants  the  question 
was  ri^t  and  the  evidence  material.      Plaintiffs'  coimsel  then 
withdrew  from  the  statement  of  claim  all  allegations  of  written 
contract.      The  trial  judge  nevertheless  admitted  the  evidence 
and  put  the  following  questions  to  the  jury : 

"(L)     Waa  there  a  contract  made  between  the  plaiotifTB  and  defendanta 
(or  the  fumiahing  of  Saturna  Island  atone?      Vi^. 

"(2)      If  BO,  name  the  partieii  between  whom  euch  contract  was  madet 
Plaintiffs  and  defendants. 

"(3)     When  was  Buch  contract  madeT     Eighth  Aiiguat,  1816. 

"(4)      Was  Buch  contract  brokent      Yea. 
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OOUBT  or  ■'  ( 5 )      Diunogea  f     *4,000. 

*"*"•  "(6)      When  and  by   whom   waa   llie  name  Norlliern   Conatruction  Co., 

lOTR         Limited,   stamped   upon   Exliibit   3,   un   the   face   and   at   the  end!      |Xo 


"(7)     WJien  WW 
"~  defendant   Compnni 


the   word   "and"   written   between   the  names  o(  lb* 
a  in   Exhibit   3   by  Mr.   Cunimin){BT      Eig-htli  Augiut, 


imee   of   the   defendant    Companies   as   occurring  i 
>  operate  aa   the  aigaature  ot  the  aaid   Compaiiiet 


NnitnntliN    Exhibit   3   intended 
CoNSTBCC-    (No  anawer.J" 

CoMpAsif  The  appeal  waa  argued  at  Vaneonver  on  the  Ist,  2nd,  3rd 
and  6th  of  May,  1918,  before  Macwnald,  O.J.A.,  Galu- 
HEH,  MoPhillips  and  Ebehts,  JJ.A. 


Heid,  K.C.,  for  appellants;  There  was  no  sufficii-nt  memor- 
andum to  satisfy  the  statute.  The  jury  could  not  properly 
find  there  was  »  contract  on  the  evidence.  As  to  the  signature 
to  llie  memorandum  see  Hubert  v.  Treheme  (1842),  3  Man.  & 
G.  743  at  p.  751;  Uuhert  v.  Tunier  (1842),  11  L.J.,  C.P.  78. 
Circumstances  under  which  the  document  was  inado  and  banded 
over  shew  that  it  was  not  a  memorandum  intended  to  evidence 
a  completed  verbal  contract,  but  merdy  to  indicate  to  the  bond- 
ing company  what  the  contract  would  be  when  formally  executed 
by  defendant  Compauiea;  bcc  Benjamin  on  Sales,  6th  Ed.,  263; 
Kokailah  Quarry  Go.  v.  The  Queen  (lSfl7),  5  B.C.  525  and 
600;  SievewTiijhi  v.  Archibald  (1851),  17  Q.B.  108.  If  there 
was  a  verbal  contract  it  was  a  term  of  it  that  a  bond  for  its  per- 
formance should  be  obtained,  and  the  document  contained  no 
mention  of  this  term  and  is  therefore  nut  a  memorandum  of  tbe 
Argument  Verbal  contract  in  evidence  and  found  by  the  jury:  Pym  T, 
Campbell  (1850).  6  El.  &  Bl.  370;  25  L.J.,  Q.B.  277;  Go** 
V.  NugeiU  (1833),  6  B.  &  Ad.  58;  2  N.  &  M.  28;  2  L.J.,  K.B. 
127.  Aa  to  the  effect  of  the  jury  refusing  to  answer  the  ques- 
tions see  McPhee  v.  Eaquimali  and  Nanaimo  Rway.  Co. 
(1913),  49  S.C.R.  43. 

Cassidy,  K.C.  for  respondents:  The  series  of  facts 
which  make  up  a  transaction  are  re.a  gestae :  see  Faund 
V.  Wallace  (1876),  35  L.T.  361.  On  the  question  of  tbp 
sufficiency  of  the  signature  to  the  document  see  Halsbury's 
Laws  of  England,  Vol.  7,  p.  376,  par,  776;  Jones  v.  Vichru 
Graving  Dock  Co.  (1877),  2  Q.B.D.  314.      It  ia  entirely  for 
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the  Court  to  s&y  whether  the  memorandum  is  sufficient.      Sec-    «*u"^  <" 
tiou  11  of  the  Sale  of  Goods  Act  (R.S.B.C.  1911,  Cap.  203)  is     ^^^ 
the  saitic  as  section  17  of  the  Statute  of  Frauds,  and  on  the        i"'^ 
question  of  signature  see  Coles  v,  Trecotkick-  (1804),  9  Vea,      Oct.  1. 
234atp.J49;  Durrell  v.  Evans  (lS(i2),  1  R.  &  C.  114;  John  "^^^^  ^^ 
Griffiths  Cycle  Corporation,  Limited  v.  llwnber  &  Co.,  Limited       &  Co. 
(1S99),   2   fi.B.   414;    Kokstlah   Quarry   Co.   v.    The   Queen    fjoimiiBn 
(1S97),  5  B.C.  52r)  and  «00;    Dcivar  v.  Mintofi   (1912),  2   Constrco- 
K.B.  373;   Hvans  v.  Iloare  (lS9:i),  1  Q.B.  593.      It  has  been   compart 
held  that  a  printed  name  will  operate-  as  a  signature.      This 
point  was  not  taken  until  after  verdict,  and  therefore  too  late 
to  have  effect:    see  Graham  and  Sons  v.  Mayor,  t£c.,  of  Hud- 
dersfield  (1895),  12  T.L.R.  36.     He  said,  "There  is  your  eon- 
tract,  go  and  get  your  bond."     I  contend  the  bond  is  collateral 
to  the  contract.      On  the  question  not  being  raised  at  the  trial 
see  Eyre   v.  The  Highway  Board  of  the  New  Forest  Union 
(1892),  8  T.L.R.  648;    Ogilvie  v.  West  Australian  Mortgage 
and  Agency  Corporation  (1S96),  A.C.  257  at  p.  260;   Connec- 
ticut Mutual  Life  Insurance  Co.  of  Hertford  v.  Moore  (1881), 
6  App.  Caa.  644;    Scott  v.  B.C.  Milling  Co.  (1894),  3  B.C. 
221 ;    (1895),  24  S.C.R  702.      In  order  to  satisfy  the  statute, 
you  require  only  a  note  or  memorandum  in  writing  of  the  bar- 
gain signed  by  the  party  to  be  charged :   see  Sari  v.  Bourdillon 
(1856),  26  L.J.,  C.P.  78;  Egerton  v.  Mathews  (1805),  6  East 
307;   Laythoarp  v.  Bryant  (IS-'iG),  2  IJing.  (n.c.)  735;    Mar- 
shall V.   Lynn   (1840),  6  M.  Si  W.   109;    (libson  v.  Holland    ^^K""*"* 
(1865),  L.R.  1  C.P.  1;    McCaul  v.  Strauss  &  Co.   (1883),  1 
C.  &  E.  106;    Chalmers's  Sale  ..£  Goods,  7th  Ed.,  p.  23.      The 
plaintiff  was  unfairly   treated   and   taken  by  surprise   in   the 
defendants  being  allowed  to  s(  f  up  in  reduction  of  damages  that 
there  was  not  sufficient  stone  on  Saliima  Island  to  fill  the  con- 
tract.     The  defendants  were  not  entitled  to  raise  this  question 
atall:   see  Couturier  v. //as/ic  (1856),  5  H.L.  Cas.  673;   Scott 
V.  Sampson  (1882),  51  L.J.,  Q.B.  380;    Mangena  v.  WrigU 
(1909),  78  L.J.,  K.B.  879.     We  set  up  that  we  were  ready  and 
willing  to  deliver  the  stone.     They  did  not  plead  to  that.     This 
evidence  as  to  lack  of  stone  is  therefore  inadmissible.      The 
cases  on  the  question  of  the  sufficiency  of  the  denial  in  the 
defence  aie  Hogg  v.  Farretl  (1895),  6  B.C.  387;  Page  v.  Page 
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"^^^^  (11*15),  22  B.C.  185;    MercliunW  Bank  of  Canada  v.  B^ 

(1917).  24  B.C.  521.     As  to  piea  of  being  "ready  and  wUling 

Ifiis  to  carry  out  llie  contract''  see  Cuckson  v.  Biones  (195S),  S9 

Q°t-  t-  L.J..  Q.B.  25;   Boyd  v.  Uti  (1845),  1  C.B.  322;   JMksmi. 

~^^~i^ Allaway   (1844).  6  Man.  &  G.  042;    Isherwood  v.  Whitmm 

*  Co.  (1842),  10  SI.  &  W.  757.      A  denial  in  Ihe  form  given  b  tb 

NoHTHEBH  defence  ia  not  sufficient,  as  thia  evidence  is  outride  of  the  qiio- 

VonBTWoc-  ,i„n  pf  damages. 

CoHPAST         Reid,  in  reply. 

Cur.  adv.  vull. 


l9t  October,  1BI8. 
MAciWHALn,  C.J. A.:  I  think  there  must  be  a  new  trial. 
The  jury's  answers  ore  incomplete.  Their  finding  that  a  con- 
tract was  enteri'd  into  between  the  parties  on  the  8th  of  August 
may  refer  to  a  verbal  contract,  of  which  evidence  was  given. 
That  verba!  contract  included  a  term  ihat  the  plaintiffs  should 
furnish  security  for  the  duo  performance  of  their  obligations. 
A  verbal  contract  is  not  enforceable  in  the  absence  of  a  IBemo^ 
andum  in  writing.  The  memorandum  in  writing  which  b 
relied  upon  is  the  document  which  ia  put  forward  alternatively 
as  a  written  cimtract  and  a  memorandum  in  writing  of  a  verbal 
MACDONALD,  contract.  This  document  was  banded  to  the  plaintiffs  by  Cnm- 
''■^"*"  mings,  who,  it  is  admitted,  was  agent  for  both  defendanW.  bat 
the  question  is,  wna  it  banded  to  the  plaintiifs  as  the  signed 
contract,  or  as  only  the  proposed  contract  to  be  formally  exe- 
cuted when  the  security  aforesaid  should  have  been  perfected  I 
When  Ctinimings  said  "There  is  your  contract,"  what  did  he 
mean  ?  That  was  a  question  of  fact  to  lie  decided  by  the  jury, 
and  question  No.  8,  the  answer  lo  which  would  have  decided  it, 
was  left  unanswered.  Had  the  doeuineni  been  deliTered  as  the 
signed  contract,  then  evidence  of  some  omitted  stipulation 
could  not  have  been  given  in  this  action  as  framed.  On  ihe 
other  band,  if  it  can  be  relied  on  merely  as  cvidcnc©  of  the 
verbal  agreeuient,  it  docs  not  contain  all  the  terms  of  it. 

Galliiikb,  J. a.:   I  am,  thou^ch  not  without  some  hesitatioo, 

GALLIHU,  ,  ,  ,  ,  ...  1         r    -1 

J.A.       concurring  m  the  granting  of  a  new  trial  owing  to  the  failure 
of  the  jury  to  answer  the  eighth  qiiesliqn. 
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McPhilups,  J.A.:  This  appeal  involveB  the  determination 
as  to  whether,  upon  the  facte  as  led  at  the  trial,  a  contract  has 
been  established  within  the  meaning  of  section  11,  subsection 
(1)  of  the  Sale  of  Goods  Act,  R.S.B.C.  1911,  Cap.  203  (the  Sale 
of  Goods  Act,  1893,  Imperial,  is  in  like  terras:  see  section  4  and 
subsections  thereto).  The  jury  has  failed  to  find  as  a  fact 
whether  the  writing  which  is  claimed  to  be  a  snfBcient  memor- 
andum in  writing  of  the  contract  was  made  and  effectively 
signed.  Two  questions  were  put  to  the  jnry,  which  were  not 
answered,  which  went  to  the  question  of  fact  whether  there  was 
a  signature  within  the  statute  (being  Nos.  6  and  8),  and  in  the 
absence  of  any  answer  or  finding  of  the  jury  upon  this  crucial 
point,  the  teamed  trial  judge  has  undertaken  to  find  the  ques- 
tion of  fact.  With  great  respect  to  the  learned  trial  judge,  this 
was  without  his  jurisdiction.  The  tribunal,  the  constitutional 
tribunal  in  the  case,  was  the  jury,  Mr.  Justice  Duff,  in  HfcPkee 
V.  Esguimalt  and  Nanaimo  Rway.  Co.  (1913),  49  S.C.R.  43 
at  p.  53,  said; 

"B;  the  Uw  of  British  Columbia,  the  Court  of  Appeal  in  that  Province 
has  jurisdiction  to  find  upon  a  relevant  questioa  of  fact  (before  it  on 
appeal)  in  the  absence  of  a  finding  hj  a  jurjr  or  against  euch  a  finding 
where  the  evidence  is  of  auch  a  character  that  onlj  one  view  can  reason- 
ably  be  taken  of  the  effect  of  that  eviJence.  The  jiuner  given  b;  0,  58,  r. 
4,  'to  draw  inferences  of  fact  ....  and  to  make  such  further  or  other 
order  ««  the  case  ma;  require,'  enables  the  Court  of  Appeal  to  give  judg- 
ment for  one  of  the  parties  in  circumstances  in  which  the  Court  of  first 
inetance  would  tie  powerless,  as,  for  instance,  where  (there  being  some 
evidence  for  the  jury)  the  only  course  open  to  the  trial  judge  would  be  to 
give  effect  to  the  verdict;  while,  in  the  Court  of  Appeal,  judgment  might 
be  given  for  fhe  defendant  if  the  Court  is  satisfied  that  it  has  all  the 
evidence  before  it  that  could  be  obtained  and  no  reasonable  view  of  that 
evidence  could  justify  a  verdict  for  the  plaintiff.  This  jurisdiction  is  one 
which,  of  course,  ought  to  be  and,  no  doubt,  always  will  be  exercised  both 
sparingly  and  cautiously:  Paquin,  Limited  v.  Beauolerk  (1906),  A.C.  148. 
at  p.   181;    and  Bkeate  v.  Slaters   (Ltmi(erf)    [(1914)],  30  T.L,R.  290." 

Very  recently,  in  fact,  in  February  of  this  year  (1918),  the 
Court  of  Appeal  in  England  had  the  same  point  up  for  con- 
sideration in  Winterbotham,  Gumey  £  Co.  v.  Sibthorp  &  Cox 
(1918),  87  L.J.,  K.B.  527.  See  per  Swinfen  Eady,  L.J.  (now 
the  Master  of  the  Rolls)  at  pp.  528  and  529. 

Now  the  situation  in  the  present  case  is  this:  unless  it  is  a 
caee  in  which  it  is  right  and  proper  to  enter  judgment,  there 
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fiHist  In-  u  npw  triiil.      Ill  niv  qiininn,  but  willi  gnrnt  respect  lu 
contrnry  oiiinioii.  tbf  cbsc-  is  our-  in  which  jinJ^nic-ni  shoiilJ  be 
ciiWrfi]  fiir  ihc  (k'fcndautsi  and  ihc  action  Hismisgetl.  that  le,  il 
IS  a  case  in  which  litis  Cntirt  is  entitled  to  80  deciilc:  fix  Ut. 
David  O IBB  diistice  Duff  in  the  ilrPhe.e  casft  at  p.  33,  "in  the  absence  of  i 
tindini^  bv  a  jiir_v  or  H<^iual  auch  a  finding  where  the  evidence 
of  such  a  charactir  that  only  one  view  can  reaaonably  In-  IhW 
■   of  the  effect  of  tliat  evidence."  and  Swinfeu  Eady,  L.J.  in  the 
Winterhutham  case  at  p.  529: 

"But  where  the  «vidence  1b  suah  llial  only  on?  conclusion  oui  properlf 
be  drawn,  tlipn  in  my  opinon  this  Uourt  ia  bimnd  to  draw  that  eoDGliulan, 
niii)  to  enter  jiidgini^nt  accordingly." 

We  liud  this  alutenicut  in  Chalmers's  Sale  of  Goods,  7th  Ed,, 
23-4,  under  the  heading  "Formalltira  of  the  Contract": 

"Sifcnuluro  IB  tlie  writing  of  a  peraon'B  name  on  h  dnraineiit  for  Uk 
^urpoae  o/  nut  hen  ti  eating  it.  II  tlic  nnniR  appears  in  nn  unusnnl  plaM 
it  !■  K  qucBtian  i>t  tact  whetlier  it  wiis  int«fi<1vd  as  a  xiKnntnrK.  iJahuM 
\.  Oodstttti  (10371.  2  M.  &  W.6.'S3  Kt  p.6S9:  Vattm  \.  Catan  <I8«TI.I.R. 
2  H.I»  127).  Signature  by  mark,  initials,  or  stimp  in  BUflioient.  iBoi- 
jamin  on  Sate,  4tli  Bd.,  p.  232.1  The  Bignftlure  In  a  Lelei^Bm  form  rafioH 
[Oodipvn  V.  Franci*  (1870),  1..R,  5  C.P.  2t>.^)  ;  «o  too  does  tlw  Mfpiturt 
of  an  agent  in  \\\ri  own  nnme.  for  tlien  evidence  is  admiiuiilile  (o  ehirgc  tlw 
prindpixl  though  not  to  dinchnriri'  the  ngent.  ( While  v.  I'roetor  ( Mil  I.  * 
T«unt.200i  o^.VcuwHv.  fiod/ord  (1807),  LJl.  3  C.P.  52.  Tlieauthoriq-ot 
the  agent  is  l«  lie  detennined  aoourdiu);  to  llie  ordinary  rules  of  afpniey;  but 
it  aeeiiis  tlint  one  party  cannot  \ie  the  ngeiit  of  the  other  to  *ign  for  him. 
Sharman  v.  Brandt  (1871),  L.R.  6  y,B.  720,  Ex.  Cli.;  cf.  >"or<ftro(*w  T, 
SimnUDM  11822)  5  B.  A  Aid.  333.  A  letter  written  by  an  agsnt  whiA 
refers  to  and  reo<i)rni>!es  an  unsigned  dacuinrnt  eonliitiing  the  terniA  of  tlu 
coDtnict,  niny  satisfy  the  statutn.  John  nriffilhii  Vyele  Co,  v.  Humtcr  i 
Co.  (1SB8),"2  g.B.'lU,  C.A.  (reviTBed  on  i.mither  pi.int  •IIBOI).  W.K. 
p,  110,  H.L.).  ilwided  on  b.  4.  It  \a  obvious  that  a  jwrson  ni'-y  be  w 
Dgenl  to  sign,  though  he  may  not  have  nullmrlty  to  settle  the  t«rnu  of  the 
oontruut  between  the  purties.     The  two  questions  are  iU«tinct." 

The  learned  counsel  for  the  respondents,  in  his  ablp  bnt  TSty 
infp;nious  argument,  diil  not  contend  that  the  mblter-slainped 
docuninni  was  a  duly  executed  contract  with  all  the  fonniilitiw 
that  are  required  when  corporntions  are  parties,  bat  that  it  was 
a  sufficient  "memorandum  in  writing  of  the  contract"  to  satisfy 
eeelion  11,  siihaection  fl)  of  the  Sale  of  Goods  Act  (Cap.  903. 
n.S.B.('.  lEtll).  The  alleged  sufficiency  of  signature  to  the 
document  in  writintj  is  in  the  following  form,  the  word  "and" 
between  the  names  of  the  two  ([Companies   (the  namee  of  lb* 
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Companies  being  rubber-stamped  tbereon)  being  inserted  in  the  <**"■'  "• 
handwriting  of  CummingH,  the  agent  for  both  Companies:  — 

"In   Witness  Whereof  the  parties  hereto  have  cauaed  these  preBcots  to         1918 
be  executed.  n-i    i 

"NOBTIIBBN    COKBTBUCTIOS     Co,    LlMITW)  ' 

"In  the  presence  of  and  Datid  Qm 

"Cabteb-Halls-Aidiuqeb  Co.  Liuited  &  Co. 

"Witness  (Seal)  *• 

"President  and  General  Manager.       Cokbtbdo- 

iron 

"5?eeretary-TreaBurer.  COMPiHT 

"Sub- (Seal) 

"(Contractor) 

"Witness (Seal)" 

It  is  patent  to  me  that  there  is  no  signature  here.  The  very 
writing  importing  the  requiremtnt  that  execution  thereof  shall 
be  in  the  one  case  by  the  president  and  general  manager,  with 
the  seal  of  the  Company,  and  in  the  other  to  he  by  the  secretary- 
treasurer,  with  the  seal  of  the  Company,  all  of  which  ig  absent- 
Then  there  was  evidence  which  I  think  was  conclusive  that 
there  should  he  a  bond  before  contract,  and  that  was  admittedly 
not  existent  at  the  time.  Upon  this  question  the  learned  trial 
judge,  in  the  concludinjt  part  of  his  very  careful  judgment,  said : 
"PlaintifTs  admit  they  were  naked,  nnd  a^ireed,  to  put  up  a  bond  insuring 
thp  due  performance  on  tlieir  part  of  the  contract.  Defendants  urffe  that 
this  agreement  is  one  of  tlie  terms  of  tlie  contrHet  and.  us  it  in  not 
mentioned  in  the  sub-contrHcl  ot  the  8th  of  An^lst.  1916,  the  contention 
is  that  the  suh-contrsct  does  not  comply  with  this  requirement  of  the 
section.  The  plaintifTs  in  reply  say:  Ist,  that  while  it  is  true  that  under  •**"''' ii.lipb, 
section  4  of  the  Statute  of  Frauds  the  whole  agreement  must  he  in  writing 
tiie  decisions  shew  a  distinction  tietween  that  section  and  the  old  section  17 
of  the  Statute  of  Frauds,  now  section  11,  subsection  (I)  of  the  Sale  of 
Goods  Act.  The  distinction  set  up  is  that  the  section  is  complied  with 
if  the  writing  states  all  that  was  to  be  done  by  the  person  to  be  charged 
even  though  this  does  not  Include  all  the  terms:  finrl  v.  Bourdillon  (IS'ill), 
28  L.J.,  C.P.  78;  Egerlon  v.  Mathciis  (1805],  8  East  307.  It  is  not 
denied  that  in  these  (^ses  nppnrently,  the  judgments  do  put  forward  this 
principle  as  at  least  one  of  the  rationfn  drridcndi.  1  am  asked,  however, 
to  disregard  them  because  of  a  stntement  in  Renjaniin  on  Sales,  6th  Ed., 
247.  to  the  effect  that  the  substitution  of  the  word  'contract'  in  said  sub- 
section  (1)  of  section  II  of  the  Sale  of  Goods  Act  for  the  word  'bargain.' 
appearing  in  the  17th  section  of  tlie  Statute  of  Frauds,  has  rend«re<l  Sari 
V.  Btmrdillon  of  only  historical  interest.  It  is  also  pointed  out  that  this 
case  is  commented  upon  in  Mahaien  v.  Dublin  and  Chapi^lizod  DisliUery  Co. 
(1877),  I.R.  II  C.L.  83  at  p.  SI.  In  view  of  the  opinion  hereinafter 
expressed,  I  do  not  feel  called  upon  to  decide  this  question.  The  plaintiffs 
next  say,  the  bond  provision  was  not  a  term  of  the  contract  but  a  stipula- 
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tioD  forming  the  boais  of  the  coatrnct,  breach  of  which  wonid  entitle  tin 
defendant!!,  at  tlieir  opttnn,  to  be  discharged  froni  their  liabilities  under  Hit 
contract  and  being  such  stlputation  in  cOnlradiBtincIion  to  being  %  term  of 
the  eontrBct  it  doeii  not  come  within  the  words  of  said  section  II  and 
Wallia  V.  LilMl  [isai],  11  C.B.  (N.s.)  3M,  and  /.indley  *.  Uety  I1BU1, 
34  L.J.,  C.P.  7,  are  relied  upon.      The  defendants  aay  the  bond  pTOrision 

^ft'c?*"  was  an  integtnl  part  of  the  contract,  that  is  that,  putting  it  in  the  most 
,_  faTOUrahte  light  for  plaintiffs,  it  operates  as  a  defeasance  and  Fons(>i|ueatl; 

NoBTHEsn    its  omission  from  Exhibit  .1  is  a  fatal  defect  on  the  principle  of  Pym  T. 

COSHTBUO-    Campbell   (1856).  25  LJ.,  Q.B.  277,  coupled  with  Ooss  ».  -Vuffml   I183SI. 

Oo^ANT  5  B,  4  Ad.  66.  Tlw  tutae  of  Waltit  v.  Litlell.  lupro,  sliewa  that  Uiio  it  i. 
question  of  fnct.  The  jury,  in  my  opinion,  iiave  not  passed  upon  it  and, 
as  stated,  1  think  1  have  the  power  and  ought  to  do  so  linee  the  point  vss 
first  brouglit  clearly  forward  on  the  motion  for  judgment.  Tlie  jurj'i 
verdict,  I  think,  means  simply  that  a  contract  for  the  snlc  nf  Saturu 
Island  stone  was  made  between  plaiutitTs  and  defendajits  on  August  Btb, 
lajfi.  But  whilst  the  contrnct  whh  thereby  found  to  be  actaally  ia 
Dsisteiice,  the  verdict  makes  no  Snding  as  1o  whether  the  bond  proriiiffli 
operated  as  a  suspension  or  as  a  defeasance  of  such  actually  existing 
contract.  That  it  might  be  either  one  or  the  iither,  de|iending  on  nhtt 
view  of  the  facts  ia  taken,  is,  I  think  established  lU  a  proposition  of  law 
by  the  cases  above  cited.  My  view  of  the  evidenee  is,  that  the  bond  pr». 
vision  was  suspensive.  It  was,  I  believe,  coiumoo  ground  between  the 
parties  before  August  Sth,  1916,  that  b  bond  would  be  required  if  the  wn- 
trnct  were  made  and  in  that  event  such  contract  so  maile  would  only  bt 
operulive,  at  the  i>ption  of  defendants,  if  the  lioiid  wu  uclualty  put  uf. 
This  being  the  state  of  alTairs  between  tjie  parties  on  August  8th,  ISIS, 
the  jury  finds  on  that  day  the  contract  was  made.  My  view  is  that  aa 
August  8th,  lUlti,  accepting,  as  I  mn  lioiind  to,  the  jury's  verdict,  tb«r« 
was  no  diBEusflion  iihout  the  bond  matter  until  after  the  mntrart  was  wsn- 
pleted.  The  reason  was  thnt  both  parties  were  already  at  one  that  tbt 
J  A  '  ^pB''"''""  *'f  <">y  contract  mode  would  be  suspended  until  the  bond  uw 
put  up.  Whtn  the  contract  was  concluded,  Cumminga,  to  ctTect,  said  to 
plaintiffs:  'Now  liHsten  to  procure  the  bond  the  putting  up  ol  whidi  will 
as  we  have  all  iiloitg  both  understood  bring  the  contract  we  Imve  ju4 
made  into  oporalion.'  For  these  reasons,  1  nm  of  opinion  that  the  sub- 
contract of  the  8th  of  August,  IBIS,  satisfies  the  requirements  of  tht 
etatute.  There  will  l>e  judgment  for  plaintiffs  for  the  amount  ul  the 
verdict." 

In  my  opiuion,  quite  aparl  from  the  insuffioieiicy  of  signs- 
ture  under  the  Sale  of  Goods  Act  and  Ite  requireiuenU,  upon 
the  evidence  (which  I  do  not  think  it  necessary  to  canraas  in 
detail,  considering  the  view  at  which  I  have  arrived),  there  was 
no  concluded  contract,  and  in  this  oonnoetioii  it  ia  instructive  to 
read  what  Lord  Lorchum  said  in  Love  and  Stewart  {Limiitd) 
V.  8.  InHane  and  Co.  {Limited)  (1917).  as  reported  in  33 
T.L.K.  475atp.  476. 
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Again,  and  with  great  respect,  the  learned  trial  judge  waa  in  °?J^r^ 

error  in  assuming  to  pass  upon  this  further  question  of  fact,  

which,  if  an  essential  fact  to  be  found,  was  the  province  of  the  ^*^* 

jury,  not  that  of  the  learned  judge.     It  is  instructive  upon  this  O**-  '■ 

point  to  note  what  Lord  Moutton  said  in  Rickarda  v,  Lothian  D^yj^  Gibb 

(1913),  A.C.  263  at  p.  274:  *  O- 

"This  is  an  issue  of  fact  in  which  the  burden  is  upon  the  plaintiff,  and  NOBTBniT 

be  has  obtained  no  finding  from  the  jurj  in  auppoit  of  it.      It  ia  perhaps  CoNarBOO- 

irreleruit  to  consider  who  is  responsible  for  this  omission,  because  it  is  p.^^\,. 
for  the  plaintiff  to  see  that  the  questions  necesaary  to  enable  bim  to  support 
his  case  are  asked  ol  tbe  jury." 

The  judgment  of  Maule,  J.  in  Hubert  v.  Turner  (1842),  4 
Scott  (n.h.)  486  at  pp.  507-9,  is  most  apposite  to  the  facts  of 
this  case,  and  indicates  in  apt  language,  when  the  facts  are  con- 
sidered in  this  case,  that  there  waa  not  "aome  note  or  memor- 
andum in  writing  of  the  contract  ....  signed  by  the  party  to 
be  charged,  or  his  agent  in  that  behalf."  I  would  particularly 
refer  to  that  portion  of  the  judgment  at  p.  508,  which  reads: 

"Applying  one's  common  sense  to  the  matter,  it  is  impossible  not  to  see, 
not  only  that  this  instrument  does  not  purport  to  be  signed,  but  that  it 
does  purport  to  be  intended  to  be  signed  by  tbe  contracting  parties." 

I  do  not  propose  to  set  forth  here  in  detail  a  reference  to  the 
numerous  cases  referred  to  in  the  able  arguments  delivered  by 
counsel  on  behalf  of  the  respective  parties  to  this  appeal,  but  it 
has  been  established  to  my  satisfaction  that  the  judgment 
appealed  from,  with  great  respect  to  the  learned  trial  judge, 
is  clearly  wrong  and  cannot  be  upheld.  Even  were  I  wrong 
in  my  view  that  the  case  is  a  proper  one  for  judgment  for  the 
defendants,  and  dismissal  of  the  action,  then  at  best,  all  that 
could  be  directed  would  be  a  new  trial.  Further,  if  that  even 
should  not  be  the  necessary  result,  the  evidence  shews  that 
the  respondents  contracted  recklessly,  undertaking  to  supply 
stone  of  which  there  is  no  evidence  whatever  that  it  was  in  place 
and  capable  of  being  quarried  and  delivered,  so  that  if  it  can  be 
said  that  there  was  a  contract,  the  damages  are  excessive,  in 
fact,  no  damages  whatever  have  been  proved,  and  upon  this 
phase  of  matters,  all  that  could  be  done  by  this  Court  would  be 
to  direct  that  for  the  breach  thereof  nominal  damages  only  be 
allowed.  Lord  Atkinson,  in  United  Shoe  Manufacturing  Co. 
of  Canada  v.  Brunei  (1909),  78  L.J.,  P.C.  101,  said  at  p.  107: 
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OOOIT  OP         "Aa  tlie   respondents  liave  broken   their  contract,   the  appellants  must. 
^^"*^      despit*  the  finding  of  tlie  jury  that  they  sustained  no  damage,  be  entitled 
to  nominal  damages,  but  tc  nothing  more." 

In  my  opinion,  the  appeal  should  be  allowed  and  tte  jiidg- 
_  mcnt  of  the  Court  below  set  aside  and  the  action  disniisspd. 
David  Uibb 

*  Co.  Eberts,  J.A.  would  order  a  new  trial. 

NOKTHEBN 

CoNSTBuc-  New  trial  ordered,  McPhillips,  J.A.  dissenting. 

TION 

Solicitors  for  appellants:  Bowser,  lieid,  WaUbridge,  Doughu 
<&  Gibson. 

Solicitor  for  respondents:   T.  J.  Baillie. 


KACDOHALD,  PAITLSON   \ 

(At  Chsmbcn) 


CANADIAN  PACIFIC  RAILWAY 
COMPANY. 


1019         Coats — Taxation — Jlailwat)  defendant — Panel  iitued  t 
.         ,n  fares  not  chargeable  on  Inrntion. 


m  t  nctsea — Begalar 


Where  a  roilw-ny  company  isHiie'"  pnssea  to  witneasen  re<]uired  on  the  trial 
of  an  action,  the  regular  tales  covered  by  ti)e  paasea  are  not  cliargeablr 
againat  an  unsucceHKful  party. 

Application  by  a.-fendant  for  m-iew  of  taxation. 
Defendant  issued  passes  to  several  witnesses  on  its  behalf  for 
transportation  to  the  ]ilaee  of  trial,  t'pon  taxation  before  the 
registrar,  he  refused  to  allow  the  amount  of  railway  fares  that 
'  would  have  been  charged,  but  for  the  passes.  It  was  submitted 
that  the  issue  of  passes  was  a  matter  of  convenience  to  the  Rail- 
way Company,  and  the  regular  fare  should  be  taxed  as  a  proper 
disbursement.  Heard  by  Macuonald,  J.  at  Chambers  in  Van- 
couver on  the  13th  of  January,  1919. 

McMvUen,  for  the  application, 
M.  A.  Macdonald,  K.C..  contra. 


Judgment        Macdonald,  J.:   The  registrar  was  right  i; 
fares  as  a  disbursement. 


not  allowing  thi^ 
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THE  STAXDARU  BANK  OF  CANADA  v.  SHUEN  WAH.  MOBFKr.j. 

.  CourU — Trial — Civil  action — Crime  invoiced — Judgment  pending  crimiiuU 

proceeding.  Jon.  13. 


1 


A  civil  action  where  el  crime  is  involved  may  be  proceeded  with  in  a  case  Standabd 

where  a  criminal  prosecution  has  actually  been  carried  through   and  Bank  op 

.•..,,.  ^  Canada 

decision  IB  under  adviaemeDt.  ^ 

.  Shdkn  W*h 

Action  for  tbe  recovery  of  $1,800,  being  an  ovpr- payment  by 
a  teller  of  the  plaintiff  Bank  to  the  defendant.  The  teller  found 
a  shortage  in  bis  cash,  and  on  checking  up  concluded  that  in 
cashing  certain  cheques  presentc<l  liy  the  defendant  he  had 
overpaid  him  in  the  above  sum.  Tbe  plaintiff  laid  a  criminal 
charge  against  defendant,  but  before  decision  was  given  com- 
menced civil  proceedings.  The  magistrate  withheld  decision 
on  ibe  criminal  charge  pending  decision  in  this  action.  The  Statement 
defence  was  rait*d  that  immediately  tbe  evidence  disclosed  a 
criminal  offence  on  the  part  of  the  defendant  which  had  not 
been  prosecuted  to  a  conviction  oi-  acquittal,  tbe  plaintiff  should 
not  have  been  allowed  lo  proceed  with  the  action,  but  should 
bave  been  nonsuiteit.  Tried  by  Murphy,  J,  at  Vancouver  on 
the  20tb  of  December,  IfllS. 

F.  0.  T.  Lucas,  for  plaintiff. 

J.  A.  Russell,  for  defendant. 

IJtli  .liinuiuy.  lain. 

MtiRPiiT,  J.:  1  accept  the  evidence  for  tbe  plaintiff  as  true. 
I  was  particularly  imprcsned  with  the  demeanour  in  the  witneas- 
box  of  Davidson,  the  chief  witness  for  plaintiff. 

As  to  tbe  contention  that  a  civil  action  cannot  be  taken,  when 
crime  is  involved,  until  there  is  a  criminal  prosecution,  section 
13  of  the  Criminal  Code  would  be  an  answer  if  not  ultra  vires. 
I  do  not  deem  it  necessary  to  decide  whether  it  is  or  not,  for  a 
criminal  prosecution  bas  actually  been  carried  through  in  this 
matter  and  the  decision  is  under  advisement.  Further,  what 
is  diaclosed  here  is  not  a  felony  at  common  law:  Halsbury'a 
Laws  of  England,  Vol.  ft.  p.  631.      Finaily.  there  seems  much 
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MUBPHT,  J.   (iou!)t  that  the  principle  invoked  is  reaily  law  at  the  present 

igiQ       time,  as  evidenced  by  the  opinion  of  the  Royal  CominissioDers 

Jan.  13      "^^  drafted  the  English  Draft  Criminal  Code,      See  notes  to 

aecition  13,  Crankshaw's  Criminal  Code,  4th  Ed.,  p,  21. 

BAnK*oi?        There  will  be  juJgment  for  plainliff.  with  costs,  incluiling 
Cakasa     cosIs  of  motion  to  strike  out  paragraph  5  reserved  to  trial  jnfJge. 

SfttTEH  Wah 

Judgment  for  plaintiff. 


KACDONALD.  WESTERN  FUEL  COMPANY  v.  RAINY  RIVER  PULP 
~  &  PAPER  COMPANY. 

Tan    0        Salt  of  t/oods—Coal — Uicd  for  apemfie  purpotr — Knowledge  of  6y  vtndor — 

Implied   warranty^Setfclion   by   pvrchater — Mimnif   grade* — RSM.O. 

Wbstbbti  i911.  Cap.  20S,  See.  SEii). 


Pdbl  Co. 
Rai'si 


The  defeadani  purt^hused  from  tlio  pluintiff  lliree  consign  in  ents  of  hhI.  ttw 
HrBt  being  lump  ooul,  the  second  steam  lump  coal  and  the  third  w«sliei 
St   fAPEB  ainck  coal.     The  flrat  consignment  after  it  became  tlie  property  ol  iht 

Co.  defondunt  was  lost  at  mu  but  the  balance  was  Tcceived  and  used  ia 

iiii^ture  bj  the  defendant  for  steaming  purposes.  On  plainlilT  auing 
for  purcliase  price  tlie  defendant  counterclaimed  in  damages  on  tn 
implied  wiirmnty  fur  Btness.  Tbe  Court  found  llie  plaintifT  wu  swan 
that  Uie  coal  wan  intendfxt  fur  steaming  purposes,  that  the  delendaiit 
made  its  own  selection  ol  grades  (the  lump  cool  being  •uperior  tod 
the  slack  oo«l  inferior  in  quality)  and  tbnt  owing  to  llie  loos  of  tlw 
flrst  consignment  tbe  mixture  wns  depreciated  in  quality  and  (oiltd 
to  fiilHl  the  purpose  intended. 

Held,  thnt  white  tbe  plaintifT  knew  the  purpose  for  which  the  coal  WW 
inf.ended  it  was  reasonably  Gt  tor  that  purpose  if  properly  used  aod 
owing  to  the  defendant's  improper  nse  of  the  coal  by  mixing  tbe 
different  grades  together  the  implied  warranty  tliat  mi^t  othenrJM 
have  existed  and  rendered  the  plaintiff  liable  was  in  the  ^rcumstOBM 

Action  for  the  purchase  prire  of  eoai  sold  by  iJie  plaintiff  lo 
Statement   the  defendant.     The  defendant  counterclaimed  for  dama^  for 
breach  of  an  implied  warranty  of  titnesa. 


The  facts  are  stated 
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fully  in  the  reasons  for  judgment.      Tried  by  Macdohald,  J.  »«acw»i*au>, 
at  Nanaimo  on  the  19th  of  December,  1918.  

1010 

C.  W.  Craig,  and  Yarwood,  for  plaintiff.  jan.  s. 

M,  A.  Macdonaid,  K.C.,  for  defendant, 

Westbrm 
Qth  January,  ISIS.        Fva.  Co. 

Macdosald,  J.;  On  March  20th,  1918,  defendant  purchased  R^Vr 
from  plaintiff  204  tons  of  lump  coal  at  $6  per  ton,  amounting  ^^^  ^^' 
to  $1,224.  Then  on  March  2«th,  there  was  a  further  purchase  Co. 
of  151  tons  of  steam  lump  coal  at  $6  per  ton,  and  150  tons  of 
nashed  slack  coal  at  $4  per  ton,  which  amounted  to  $1,506, 
thus  making  the  total  purchase  $2,730.  The  first  consignment 
of  coal,  after  it  became  the  property  of  the  defendant,  was  lost 
at  sea,  but  it  received  and  used  the  balance.  It  thus  became 
liable  to  pay  $2,730,  unless  it  can  excuse  payment  and  recover 
damages  on  account  of  the  quality  of  the  coal  delivered. 
Defendant  not  only  disputes  liability,  but  seeks  to  recover,  by 
way  of  counterclaim,  in  addition,  a  lai^e  amount  for  damages. 
There  was  an  amendment  allowed  at  the  trial,  which  savoured 
of  an  allegation  of  an  express  warranty  by  plaintiff,  as  to  the 
quality  of  the  coal.  It  was,  however,  clearly  understood  that 
such  a  ground  of  complaint  was  not  being  allowed  the  defend- 
ant, at  that  stage  of  the  proceedings.  The  whole  question  then 
to  be  determined  is,  whether  there  was  an  implied  warranty,  on 
the  part  of  the  plaintiff,  coupled  with  a  breach  thereof. 
Defendant  relies  upon  the  exception,  referred  to  in  subsection 

(1)  of  section  22  of  the  Sale  of  Goods  Act,  as  follows: 

"22.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in  that 
behalf,  there  is  no  implied  warrantf  or  condition  aa  to  the  quality  or  fltnesB 
for  any  particular  purpose  of  goods  supplied  under  a.  contract  of  sale, 
except  as  follows: — 

"(1)  Where  the  buyer,  expressly  or  by  implication,  makes  known  to  the 
seller  the  particular  purpose  for  which  the  goods  are  required,  so  as  to  shew 
that  the  buyer  relies  on  the  seller's  skill  or  judgment,  and  the  goods  are 
of  a  description  which  it  is  in  the  course  of  the  seller's  business  to  supply 
{whether  he  he  the  manufacturer  or  not],  there  is  an  implied  condition 
that  the  goods  shall  be  reasonably  fit  for  such  purpose:  Provided  that  in 
the  ease  of  a  contract  for  the  sale  of  a  specified  article  under  its  patent  or 
other  trade  name,  there  is  no  implied  condition  as  to  its  fltneas  for  any 
particular  purpose." 

There  was  some  reference  to  the  application  of  subsection 

(2)  of  said  section  22,  as  being  also  a  ground  of  defence,  but  I 
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MAci>oN*Li>,  ,|„  j,„t  [jjink  the  fKctB  of  the  i-ase.  support  any  contcntioii  undar 

?iifl]  sulisit'tion.  nor  assist  tbe  liofciidant, 

IBIB  Wag  there,  then,  wn  implied  warranty  as  to  the  ipialitj  or 

.Inn.  ft.  Htness  nf  the  (loai  for  any  particular  purpose  i  This  involves 
Wbstbii'i  fonsideration  of  the  provisions  of  tlio  subaoctiou.  fn  lh<>  first 
Futi.  Co.  plaep,  it  was  nercasary  for  thr  defendant  to  shew,  that  thf 
Eaijit  plaintiff,  or  its  aj;nnt  Huthon7.cil  to  sell,  knew  of  the  particular 
"a^i"  ^^''^  purpose  for  which  the  cual  was  reipiired.  T  allowed  the  letter 
Co,  of  such  ag^ent  fo  In-  piven  in  evidence,  not  as  profif  of  its  pon 
tents,  but  as  coniinp  within  the  purview  of  I'onlion  v.  Lntlitnore 
CIH29).  fl  B.  &  C.  2r>9.  I  am  ipiite  satisfied,  that  frtnn  the 
previous  dealincs  VHweon  tbe  parties,  as  well  as  the  discussion 
with  ita  local  agent  at  Vancouver,  the  plaintiff  was  well  awaw 
that  the  coal  was  intended  to  lie  used,  not  simply  for  ordinary 
beating,  but  was  sold  as  "steam  coal."  That  the  object  in 
view  was,  through  tli<'  use  of  this  eoal,  to  ereatp  slMira  in 
connection  with  the  pulp  mill,  operated  by  the  defendfini 
at  Port  Mellen,  B.C.  See  us  to  evidence  admissible  t« 
prove  implied  warranty,  tiiUesjne  Brolkftv  d^  Co.  v.  Cftenftj. 
Epf/ar  d'-  Co.  (18!)fi).  2  Q.B.  S9.  The  diffienlty  is,  thai 
the  pluiniiff  had  different  grades  of  eoal  for  sale  and.  in 
giving  the  onier,  the  defendant  made  its  own  selectinn  of  the 
grades,  that  it  thought  would  be  suitable  for  it«  purp^ises.  It 
purchased  SS.'i  tons  '>f  lump  coal,  which  is  a  auixrior  grade, 
i|  only  l.'iO  tons  of  washed  felack  coal,  which  i.*  an  inferior 
ality.  Tf  Jill  (he  coal  Ibu.'^  ordered  had  birn  mixed  and  nsed 
Iiig<-tber  by  the  defoiidaut.  there  would  have  been  praeticalW 
two-thirds  of  lump  coal  and  one-third  of  slack  cf)al  in  the  mix- 
ture. Through  the  loss  of  the  (irst  eonsignment,  it  resulted  in 
the  mixture  Iwinp  depreciated  in  ipiality,  so  that  there  was  50 
per  cent,  of  lump  coal  nnd  ."lO  per  wmt.  of  slack  coal,  ii«'i 
Idgf'tlier  by  the  defpudanr  for  steaming  iuirpo.=es,  Bearing  in 
mind,  that  tbe  plajnliff  was  hound  by  the  knowledge  actually 
possessed  by  its  aj^ent— if  not  from  its  previous  sales — 
then,  if  it  had  simply  sold,  for  steaming  purposes,  a  cerisin 
quantity  of  coal,  1  think  there  would  be  an  implied  war 
ranly,  that  such  commodiry  was  reasonably  fit  for  the  pll^ 
pose  intended.  Defendant  could  BucceaBfuUy  contend,  thaf 
it    reliod    npou    the    akiU    or    judgment    of    tbe    plaintiff  id 


Judionent. 
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selecting    the    coal    that    would    be    suitable,    but    when    the  "iCTW"*"*! 

defendaut  made  a  choice  of  a  higher  and  also  a  lower  class        ■ 

of  coal,   it  cxereiflpd   ita  own  judgment,   as  to  whether  these        **'^ 

gradeB  could,  when  mixed  together  and  with  the  appliances  they      J""-  ^■ 

had  in  hand,  effectually  create  the  heat  necessary  for  generating    westebu 

Eteain.      It  might  lie  contended,  that  if  the  order  for  the  lump     •■'I'^t-  ^'"■ 

coal,  or  slack  coal,  had  been  given,  and  filled,  separately,  then,       raint 

it  involved  an  implied  warranty,  as  to  its  fitne=s,  for  the  partieu-  ^H*^,"  ''"'-^ 

lar  purpose  intended.      Even  if  it  were  held,  that  the  plaintiff         t'o. 

was  re<]uired  to  supply  either  lump  or  slack  coal,  that  would  be 

fit  for  steaming  purposes,  then,  would  anch  a  warranty  apply 

to  these  two  grades  sold  together  ?      Could  it  be  fairly  argued, 

that  considering  the  manner  of  shipment,  and  that  the  two 

qualities  of  coal  were  not  kept  separate,  such  a  warranty,  as  to 

each  grade,  would  apply  as  well  to  the  whole  consignment?      I 

do  not  think  such  a  conclusion  should  be  reached,  in  view  of  the 

manner  of  shipment  and  subsefpient  use  of  the  coal.     The  main 

ground,  more  fully  taken  by  the  plaintiff,  upon  the  question 

of  implied  warranty  and  attendant  breach  thereof,  was,  that  the 

defendant,  having  these  two  grades  of  coal  available,  did  not  use 

them  in  a  proper  manner;    so  that  if  the  necessary  steam  was 

not  produced,  it  was  not  on  account  of  a  defect  in  the  coal,  but 

through  its  wrongful  user.      Plaintiff  contends,  that  it  supplied 

the  article,  which  it  undertook  to  furnish.      Was  the  coal  then 

rendered   unfit,  by  the  deffndanf,   for  the   intendnd   purpose, 

cither  by  the  two  grades  being  mixed  and  used  together  or,  if 

the  slack  were  used  separately,  by  not  being  properly  "fired"? 

The  analysis  of  the  coal  shewed,  that  neither  grades  came  up 

to  the  British  Thermal  Unit  standard.      If  it  had  not  been  for 

the  evidence  of  Swanton,   defendant's  engineer,  who  had   30 

years'  experience,  I  would  have  laid  great  stress  upon  this  fact, 

but  he  frankly  admitted  that  his  complaint  lay  with  the  slack 

coal  and  not  the  lump  coal.      He  said  he  could  have  broken  up 

the  lump  coal  and  ohtained  a  satisfactory  result.      Tf  he  had 

pursued   this  course,  he  would   have  heen  ohtaining  what   is 

known  as  "the  run  of  the  mine."      Eviilence  for  the  plaintiff 

shewed  that  it  was  using  the  slack  coal  separately  and  obtaining 

a  pressure  of  steam  that  would  have  answered  the  purposes  of 

the  defendant.     Tf  this  evidence  be  accepted  (and  I  can  see  no 
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MACDONAU),  reason  why  it  should  be  discredited)  ;   then,  I  have  to  consider 


why  the  defendant  could  not  obtain  equally  satisfactory  results, 

1919       \^j  using  the  lump  and   slack  coal  together.     It  was   stated 
Jan.  9.     emphatically,  by  one  of  the  plaintiflF's  witnesses,  who  asserted 


Western  ^**  ^®  ^^^  years  of  experience,  that  you  could  not  properly  use 
Fuel  Co.  lump  coal  and  slack  coal  together  in  the  same  furnace  and 
Raint  obtain  the  requisite  amount  of  heat.  It  was  further  suggested, 
El^^  Pulp  ^g^^  ^.j^g  ^jp  supplied,  as  a  draught  for  the  furnace,  was  insuffi- 
Co.  cient,  but  I  think,  while  this  may  have  been  the  situation  dur- 
ing the  previous  fall,  that  it  had  been  remedied.  It  comes 
back  then  for  me  to  determine,  whether  the  ground  thus  taken 
by  the  plaintiff,  that  slack  coal  should  be  used  separately  from 
lump  coal  and  fed  with  great  care,  if  proper  results  are  to  be 
obtained,  is  correct.  It  was  even  stated,  that  hand-firing  was 
ineffective  and  that  slack  coal  should  be  fed  into  the  furnace 
automatically,  by  proper  appliances  for  that  purpose.  The 
reasons  given  by  Maltby,  sales  manager  of  the  plaintiff,  why 
you  cannot  use  lump  and  slack  coal  together  in  a  furnace, 
appeal  to  me.  I  have  not  been  assisted  by  any  evidence  to  the 
contrary,  nor,  aside  from  the  analysis  of  the  coal,  has  there  been 
Judgment  any  independent  evidence,  as  to  the  fitness  or  otherwise  of  the 
coal.  I  think  that  the  defendant  required  coal  at  the  time  and 
in  good  faith,  complained  as  to  the  poor  results  obtained 
from  the  use  of  the  coal  delivered.  At  the  same  time,  upon  the 
evidence,  while  holding  that  the  plaintiff  knew  the  purpose  for 
which  the  coal  was  intended,  I  have  come  to  the  conclusion,  that 
it  was  reasonably  fit  for  that  purpose,  if  properly  used  by  the 
defendant.  The  improper  usage  consisted,  in  mixing  and  using 
the  different  grades  of  coal  together  and  thus  nullifying  their 
effect  for  heating  purposes,  so  the  implied  warranty  that  might 
otherwise  have  existed,  and  rendered  the  plaintiff  liable,  did 
not  attach  or  was,  under  such  circumstances,  inoperative.  The 
counterclaim  for  damages  is  thus  dismissed,  and  the  plaintiff  is 
entitled  to  judgment  for  the  sum  of  $2,730,  with  interest  and 
costs. 

Judgment  for  plaintiff » 
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BE  LAND  REGISTRY  ACT,  AND  BLANCHARD       macwnald, 

AND  MORGAN.  (AtChlmbera) 

WiW,  oonairuoiion  of — Realt}f — Bequest — Use  "before  sale — Registration. 


1919 
Jan.  9. 


Statement 


A  testator  by  will  dated  the  10th  of  June,  1913,  bequeathed  to  B.  and  M. 

in  equal  shares  certain  property  in  Victoria.      The  will  also  contained        ^ 

the  words  "B.  to  have  full  use  of  house  and  land  to  reside  in  or  let     Reqistbt 

as  he  thinks  fit  until  the  year  1917,  when  the  property  must  be  sold     Act,  and 

at  latest  or  earlier  if  the  amount  of  not  less  than  $8,000   can  be  Blanchabd 

reaUzed."      Testetor  was  killed  on  the  torpedoing  of  the  Lusitania,  '^^^  Morgan 

May  7th,  1915.     On  appeal  from  the  refusal  of  the  Registrar-General 

of  Titles  to  register  B.  and  M.  as  the  absolute  owners  of  the  property: — 

Held,  that  the  provision  as  to  the  use  of  the  house  and  land  neither  con- 
tracts nor  limits  the  previous  portion  of  the  will  and  the  applicants 
should  be  registered  as  absolute  owners.  ' 

A  PPEAL  from  the  refusal  of  the  Registrar-General  of  Titles 
to  register  the  east  half  of  lot  19,  map  180,  Lake  Hill  Estate, 
Victoria,  in  the  names  of  the  applicants  as  the  absolute  owners 
thereof  under  the  will  of  Emma  Wylie,  deceased.  The  facts 
are  set  out  fully  in  the  reasons  for  judgment.  Argued  before 
Macdonaxd,  J.  at  Chambers  in  Victoria  on  the  20th  of 
December,  1918. 

Harold  B.  Bobertson,  for  applicants. 
Registrar-General  of  Titles,  in  person,  contra. 

9th  January,  1919. 
Macdonald,  J. :   By  her  will,  dated  the  10th  of  June,  1913, 

Emma  Wylie  "bequeathed"  to  her  friend  and  manager,  Edward 
ISTorris  Blanchard,  and  to  her  niece,  Annie  Mabel  Morgan,  in 
equal  shares,  property,  described  as  the  east  half  of  lot  nineteen 
(19),  map  180,  Lake  Hill  Estate,  Victoria,  B.C.  Mrs.  Wylie  Judgment 
was  killed  on  the  torpedoing  of  the  "Lusitania"  on  the  7th  of 
May,  1915.  Her  will  was  duly  probated  and  an  application 
was  made  to  register  Mr.  Blanchard  and  Miss  Morgan  as  abso- 
lute owners  of  the  property.  The  Registrar-General  has  refused 
the  application  in  such  form,  and  would  only  allow  registration 


1B19 
Jan.  1). 
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u«cDORAu>,  Yvith  the  reservation,  that  the  property  was  held  by  such  parties 
(Atohimbera)  in  triiat.      It  18  sought  to  reverse  his  decision  in  this  respect. 
The  ground  taken  by  the  Registrar  is,  that  the  following  words 
in  the  will,  removed,  what  might  otherwise  have  been,  an  abso- 
-lute  disposition  of  the  property  in  favour  of  the  parties,  viz., 
Ee        "Edward  J^orria  Blanebard  to  have  full  use  of  house  and  land 
Reuihtsy    to  reside  in  or  let  as  he  thinks  fit  until  the  year  1917,  when  the 
Blan'ciiard  P^**P^''ty  must  be  sold  at  latest  or  earlier  if  the  amount  of  noi 
ANn  MoBOAMless  than  eight  thousand   ($8,000)    dollars  can   be  realized." 
This  is  a  peculiar  proviso,  and  seems  to  indicate  that  the  testa- 
trix was  satistied,  that  she  would  die  before  the  year  1917. 
Otherwise  it  would  be  ineffective.      It  is  difficult  to  determine, 
what  either  she  or  the  conveyancer  had  in  mind,  in  thus  coe- 
trolliiig  the  use  of  the  proixriy.      It  may  have  been  simply  a 
precaution  limiting  the  occupation  of  Mr.  Blanebard  and  thus 
benefiting  Sliss  ilorgau.      It  is  contended,  however,  that  the 
result  is,  that  the  parties  are  only  trustees  of  the  property.     It 
is  pointed  out,  that  at  the  close  of  the  will,  any  residue  is  to  be 
divided  amongst  the  great  nieces  and  nephews  of  the  testatrix 
who  are  alive  at  her  death.      She  appointed  P.  Morgan  and 
Edward  Norris  Blanebard  as  her  executors. 

In  consttiiing  tjie  will,  I  am  required  to  consider  its  entire 
contents,  so  as  to  give  it  full  effect.  I  should  also  endeavour, 
if  possible,  to  earrv  out  the  intention  of  the  testatrix.  In 
Jud  t  ts'^in?  *'''^  course,  1  must  bear  in  mind  that  the  nature  of  the 
will  must  be  interpreted  "according  to  its  proper  acceptation,  or 
with  as  near  an  approach  to  that  acceptation,  as  the  context  of 
the  instrument,  and  the  t^tatc  of  the  eirciimatanees  existing  at 
the  time  of  its  execution  will  admit  of."  Mrs.  Wylie  seems  to 
have  been  possessed  of  various  stocks  and  shares,  and  the  groi»s 
value  of  her  estate  was  fixed  at  £6,535.  She  gave  various 
specific  legacies  and,  even  after  these  had  been  paid,  there 
would  be  considerable  residue  of  her  personalty  to  be  divided 
amongst  her  great  niecrs  and  nephews.  I  can  assume  that  the 
testatrix  had  some  good  reason  in  referring,  in  the  comnienoe- 
ment  of  her  will,  to  her  manager  and  her  niece.  Did  she  intend, 
by  thus  singling  thfm  out  for  her  first  conai deration,  to  simply 
name  them  as  trustees,  for  her  great  nieces  and  nephews?  This 
would  seem  unlikely  and  would  not  be  a  mark  of  favour,  but 
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rather  the  contrary.     It  would  be  imposing  a  responsibility 
iwo  persons,  one  of  whom  was  resident  in  England.      Then  (*' 
again,  as  indicating  her  desire  to  give  property  to  one  of  these 
parties,  I  find  the  succeeding  clause  in  the  will  reads  as  follows: 
"In  addition  to  the  above  property  I  beijueath  tha  sum  of  two  hundred- 
(£200)    to   Edward   Norris   Blanchard   ftud   the   use  of   furniture. 


MACDOMAU), 


1910 
J  AD.  9. 


horses,  rigs  and  stock  until  he  sells  all,  the  money  from  Bale  of  furniture, 
horses,  rigs  and  stock  to  go  to  my  estate." 


RKOisnr 

The  ordinary  plain  reading  of  this  bequest  would  'iidicate  ^j,"^^^ 
that  the  testatrix  entertained  the  belief  that  she  had  already, 
by  her  will,  bequeathed  property  to  Mr.  Blanchard  and  was 
making  him  an  additional  gift,  with  the  use  of  some  property 
until  it  was  disposed  of.  A  further  strong  point,  in  favour  of 
the  conclusion  that  Mrs.  Wylie  gave  the  land  absolutely,  and 
not  to  be  held  in  trust,  arises  not  only  from  the  wording  of  the 
will,  but  from  the  fact,  that  if  Miss  Morgan,  her  niece,  were 
simply  to  be  a  trustee,  she  would  obtain  no  benefit  whatever 
under  the  will.  One  trustee  resident  in  the  Province  would, 
if  so  intended,  have  been  sufiicient,  and  the  mention  of  Miss 
Morgan's  name  would  be  without  any  apparent  aim  or  object, 
unless  she  was  to  become  really  possessed  of  part  of  the  property 
of  the  testatrix.  She  would  not  even  be  in  as  good  a  position 
as  the  great  nieces,  who  were  to  share  in  a  division  of  what 
would  be,  irrespective  of  the  real  estate,  a  substantial  residue 
of  the  estate.  So  I  do  not  think  the  provision,  as  to  the  use 
of  the  house  and  land,  which  is  the  sole  basis  for  the  contention  ■'"'i8">wt 
as  to  trusteeship,  controls  or  limits  the  previous  portion  of  the 
will.  In  my  opinion,  Mrs,  Wylie  intended  to  give  the  property 
in  question  to  Mr.  Blanchard  and  Miss  Morgan  in  equal  shares 
absolutely.  In  coming  to  a  conclusion,  as  to  the  interpretation 
of  this  portion  of  the  will,  I  have  followed  the  principle, 
referred  to  by  Buckley,  J.  in  Kirby-Smilh  v.  Pamell  (1903), 
72  L.J.,  Ch.  468  at  p.  470  as  follows:  "I  ought  to  read  the 
whole  will  in  order  to  gather  from  it  the  testator's  intention." 
I  have  endeavoured  not  to  speculate  on  what  the  testatrix  might 
have  intended  to  do,  but  endeavoured  to  carry  out  her  intention, 
as  far  as  the  words  of  the  will  will  permit.  I  have  sought  to 
ascertain  "what  she  wished  by  interpreting  what  she  said": 
see  Rolfe,  B.  in  Orover  v.  Bumingkatn  (1850),  5  Ex.  184  at 
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rvoi. 


MAODONALD,  , 


'•  pp.  193^.      There  should  be  an  order  directing  the  HegiBtrar 
<At  chuiiben)  to  register  the  property  absolutely  in  the  name  of  the  applicanli 
1919       without  any  limitation. 
Jan.  P.  AppUrntion   (franli-.A. 


Rb 


1910 


REX  V.  FONG  SOON. 

Stattite.  construction  of — Chinene  Immigration  Act — Chinaman  toidnif  w 
Cunoda— I'iniJs  United  Statts^-S fgivcli  to  regislft  undrr  tntion  M 
of  Aot — Retvntt  after  thort  »tay — Convicted  under  leolion  27 — Statt- 

men(  of  oaao—Mann«r  of^R£.C.  1908.  Cap.  95,  Beet.  tO.  tl.  t7;  Cm- 

R«  eialt.  1908.  Gap.  H.  Bee.  S. 

F0!»0  Soon  Accused,  a  Cliinamnn,  waa  regularly  ndmitted  into  Cfciwik  in  1901,  whtn 
he  resided  uontinuously  until  tlie  1st  of  Msf,  1018.  when  lie  <vent  to 
Blaine  in  the  Sttttc  of  WiisliinKton,  U.S^.,  witlioiil  Riving  notice  d 
liis  intention  to  leave  t^aiiada,  as  required  by  section  20  of  the  Chinese 
Immigration  Act.  He  returned  to  Canada  on  tlie  21st  of  May  fuIlKw- 
ing,  when  he  whs  charged  and  cuiivieted  (under  section  5  uf  th*  lUOS 
Amendment  of  said  Art)  of  landing  in  Canada  without  paymmt  at 
the  tax  payable  under  said  Act. 
Httd  (MAcnoNALO,  C.J.A.  and  GArj.iiii:ii,  JA.  dixs^ntini;),  that  l.he  cen 
viction  cannot  be  eustained.  The  term  "landing"  in  Canada  in  aeetioa 
5  of  the  1D08  amendment  to  the  Act  haa  relntion  to  llie  original  *et  of 
landing  and  does  not.  Hpgily  l«  the  re-entering  of  a  certificated  CbiMM 
resident  of  Canada  after  a  temporary  atisencn  on  a  vi»iit  to  on  adjacut 


e  Uni 


.1  Stal 


.  fur  Mautin,  J.A.:  It  ia  not  neccsBiiry  that  a  tranneript  of  all  the  fvidnt 
be  sent  up  with  the  stated  case.  In  apeciaJ  oaam  where  eomc  of  the 
evidence  is  necessary  it  should  be  confined  to  that  portion  of  it  wtiicli 
is  relevant  to  the  poinis  in  question. 
Per  McPlllu.irs,  J-\.:  It  it  is  the  intention  of  Parliament  to  <!0«r  a  cat* 
as  here  established  the  language  should  be  clear  and  unanibi^ou^ 
Tlie  provisions  of  sections  20  and  El  arc  only  directory  tn  their  niitar* 
am)  not  extensive  enough  in  their  terms  to  destroy  the  certificate  hcM. 

iiPPEAL  by  way  of  case  stnteil  froin  a  conviction  by  Uowat, 

Statement  *-'°-  ^''  ""Jt""  section  5  of  the  Chinese  Immigration  Act  Anienit 

ment  Act,  IDOS,  the  acmsed  hsving  Uwn  convicted  of  having 

''landed  in  Canada  without  payment  of  the  tax  payuUe  unJcr 
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the  Act"     The  facts  are  set  out  fully  in  the  case  stated,  which  ^^^^  of 

■^                                                   '  APPEAL 

is  as  follows :  

"1.    The  defendant,  Fong  Soon,  was  tried  before  me  at  the  City  of  New  1919 

Westminster,  on  the  16th  of  October,  1918,  exercising  criminal  jurisdiction  j^^^    ^^ 
under  the  provisions  of  Part  XVIII.,  of  the  Criminal  Code  relating  to 


speedy  trial  of  indictable  offences,  for  that  he,  on  or  about  the  21st  of         Rbx 
May,  1918,  being  a  person  of  Chinese  origin,  did  land  in  Canada,  without  v. 

payment   of  the  tax  payable   under   the   Chinese   Immigration   Act   and  ^^^^  booK 
amending  Acts,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  Lord  the  King,  his  Crown  and 
dignity. 

"2.  The  defendant  was  regularly  admitted 'into  Canada  on  the  12th  of 
August,  1901,  having  complied  with  section  6  of  the  Chinese  Immigration 
Act,  63  &  64  Vict.,  1900,  and  having  received  a  certificate  under  section 
13  of  the  same  Act,  and  resided  in  Canada  from  that  date,  imtil  about 
the  1st  of  May,  1918,  when  he  went  to  Blaine,  Washington,  U.SJL.,  where 
he  remained  until  the  2l8t  of  May,  1918,  when  he  returned  to  Canada  and 
was  arrested  on  the  2l8t  day  -of  May,  1918,  and  was  charged  with  the 
offences  hereinbefore  set  out. 

"3.  The  accused  did  not  give  notice  of  his  intention  to  leave  Canada 
as  required  by  section  20  of  the  Chinese  Immigration  Act,  3  E^w.  VII., 
chapter  8. 

"4.     It  was  contended  by  counsel  for  the  defence  that  the  accused  was 
not  guilty  of  an  infraction  of  section  27  of  the  Chinese  Immigration  Act    Statement 
as  amended  by  section  5,  chapter  14,  7  &  8  Edw.  VII.,  but  having  acquired 
domicil  in  Canada,  he  was  at  liberty  to  leave  and  return  to  Canada  at  will. 

"5.  I  convicted  the  accused  under  section  27  of  the  Act  as  amended 
aforesaid,  and  fined  him  $100. 

"6.  Upon  application  of  counsel  for  the  accused,  I  reserve  the  following 
questions  for  the  opinion  of  the  Court  of  Appeal : 

"(1)  Did  the  accused  having  been  regularly  admitted  into  Canada  on 
the  12th  of  August,  1901,  and  remaining  in  Canada  until  on  or  about  the 
Ist  of  May,  1918,  when  without  complying  with  section  20  of  the  Chinese 
Immigration  Act,  he  went  to  the  United  States  at  Blaine,  Washington,  and 
returned  therefrom  on  or  about  the  21st  of  May,  1018,  commit  an  offence 
imder  section  27  of  the  Chinese  Immigration  Act  as  amended  by  section  5, 
chapter  14,  7  &  8  Edw.  VII.  ? 

"(2)  Should  the  accused  have  been  charged  with  an  offence  under 
section  30  of  the  Chinese  Immigration  Act,  instead  of  section  27  aforesaid? 

"(3)  Attached  hereto  is  a  transcript  of  the  evidence  taken  at  the  trial, 
together  with  my  reasons  for  judgment." 

The  appeal  was  argued  at  Vancouver  on  the  10th  of  December, 
1918,  before  Macdonald,  C.J.A.,  Martin,  Galliuer,  Mo- 
PiiiLLips  and  Eberts,  JJ.A. 

R,  L.  Maitland,  for  appellant:  Having  paid  the  tax  once  there 
is  nothing  in  the  Act  to  compel  him  to  pay  it  again.      Having   Argument 
paid  the  tax,  section  27  does  not  apply  to  him.      Under  section 


ATPSAL 


21  the  tax  is  only  payable  again  when  he  is  away  for  more  than 
one  year.      He  was  in  Canada  for  seventeen  years  anJ  ohtaiiied 

'''^       a  (iomieil  here:   see  /n  Te  Margaret  Murphy  (1010),  15  B.C. 
Jail.  IS.     401.      The  Btatiite  must  expressly  stale  we  have  to  pay  l«i«: 

ll„  it  caunot  be  inferred, 
Fowo''soow  ^^"''  ^-C-'  for  re9pon(]ent :  The  Murphy  case  does  not  apply. 
The  effect  of  his  argument  would  be  lo  repeal  sections  20  and  2] 
of  the  Chinese  Immigration  Aet.  1  f  ho  goes  out  without  rpport- 
ing  as  required  by  the  Act.  he  must  pny  when  be  comes  Iwck. 
If  authority  is  given  expressly  it  excludes  the  doing  of  the  art 
under  other  cirruuislancea:  see  North  Stafford  Steel,  tfc,  Co. 
V.  Ward  (1808),  L.R.  3  Ex.  172  at  p.  177;  Blackburn  v. 
Flavelle  (18S1).  6  App.  Caa.  «2S  at  pp.  634-r.. 
Maittand,  in  reply. 

15ili  Janusry.  l!il». 
Macikinai.I),  C.J. a.:  The  aceueed,  a  person  of  Chinese 
origin,  who  had  previously  been  duly  admitted  into  Canada, 
wont,  to  the  State  of  Washington,  and  returned  after  on  ab^erre 
of  three  weeks.  lie  oame  o\'eriamI,  not  by  ship.  He  was  wn 
victcd  under  section  27  (a)  of  Cap.  95,  R.S.C.  li>06,  being  tin' 
C'hiuesn  Inunigratiou  Act.  as  amendcnl  hy  section  5,  Cap.  14, 
7  &  8  Edw.  VII.,  of  ibe  offence  therein  specified.  Re  haJ  nn' 
availed  himself  of  the  privilege  granted  by  section  20  of  ibc 
principal  Act. 

Tf  on  the  true  eonatruction  of  the  said  Act  as  so  auiendcd  it 
ought  to  be  held  that  the  accused  on  his  return  from  the  State 
of  Washington  landed  in  Canada,  then  1  think  he  was  rightly 
eonvieted.  The  section  is  a  penal  one,  and  must  be  strictly  con* 
strned,  and  the  words  "lands  in  Canada"  are  open,  I  think, 
to  the  interpretnlions  respectively  of  "lands  in  Canada  from 
a  ship"  and  "arrives  in  Canada  by  any  otiier  means  of  coni"ey- 
ance."  The  word  "lands"  is  used  popularly  in  many  senses, 
and  among  others  in  Ibe  sense  of  "arrives."  This  will  be  seen 
by  consulting  any  standard  dictionary.  No  doubt  it  must  clearly 
appear  in  u  case  of  this  kind  that  Parliament  meant  in  section 
27  that  "lands"  should  include  enters  or  arrives  in  Canada  from 
a  place  outside  Canada,  before  the  accused  can  be  properly  con- 
victed of  having  landed  m  Canada  without  complying  with 
the  Act. 
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Now,  looking  at  the  whole  Act  and  considering  its  object,  I 
have  come  to  the  conclusion  that  'Hands"  is  not  to  be  restricted 
in  its  meaning  to  the  landing  from  a  ship,  but  includes  entering        ^^^® 
in  any  other  way.     The  Act  is  clearly  aimed  at  the  restriction     *^°^"-  ^^- 
of  Chinese  immigration  into  Canada  by  any  means  of  convey-        hex 
ance.      Section   24,   for   instance,    is   direction   against   every  -,     *'• 
"master  or  conductor  of  any  vessel  or  vehicle  who  lands  or 
allows  to  be  landed,"  etc.      There  "lands"  includes  departure 
from  a  train,  as  well  as  from  a  ship. 

Then  as  to  the  effect  of  sections  20  and  21  of  the  Act. 
Section  20  enables  the  person  desiring  to  depart  temporarily 
from  Canada  to  register,  and  having  done  so,  to  return  to  Canada 
within  a  year,  exempt  from  the  exactions  provided  for  in  the 
Act.  The  meaning  and  intent  of  these  sections  are  not  doubtful,  j^j^cdonald 
and  thej^  afford  ample  protection  to  a  person  in  the  situation  of  c.j.a. 
the  accused,  desiring  to  leave  Canada  for  a  period  less  than 
one  year.  To  limit  the  meaning  of  "lands"  to  entry  by  water 
would  be  to  create  an  anomaly  under  sections  20  and  21  clearly 
not  intended  by  Parliament  I  would  therefore  answer  the 
first  question  in  the  affirmative. 

As  to  the  second  question,  the  accused  being  already  convicted 
under  said  section  27,  it  is  purely  academic  and  ought  not  to 
have  been  submitted.  I  would  therefore  make  no  answer  to  it, 
even  if  my  answer  to  the  first  question  did  not  make  it  unneces- 
sary to  do  so. 

Mabtin,  J.A.  :  This  is  an  appeal  from  a  conviction  under 
section  27  of  the  Chinese  Immigration  Act,  R.S.C.  1906,  Cap. 
96,  as  amended  by  section  5  of  Cap.  14  of  1908,  whereby  the 
appellant  was  convicted  of  having  "landed  in  Canada  without 
payment  of  the  tax  payable  under"  that  statute.  The  appellant 
is  a  Chinaman,  who  originally  "entered  Canada"  from  China,  martin, 
on  the  12th  of  August,  1901,  and  paid  the  tax  of  $500  and  •^•^• 
received  the  proper  certificate  that  "he  had  been  permitted  to 
land  and  enter"  (section  8),  and  continued  to  reside  in  Canada 
till  on  or  about  May  1st,  1918,  when  he  went  to  the  United 
States  for  about  three  weeks  on  a  visit  and  returned  to  Canada : 
he  did  not  give  notice  of  his  intention  to  leave  and  return,  and 
become  registered  as  required  by  section  20. 
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oouBT  or         ]„  my  opinion,  the  conviction  cannot  be  snatatned,  becaii^i 
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— -       I  do  not  regard  the  leaving  of  Canudn  and  the  return  thereto  \<y 

'"'^       one  of  Chinese  ori^n,  who  has  alreadj  dulv  landed  in  or  entered 
.Tan.  1.").     Canada,  as  a  new  and  (listinet  ''landinp"  in  the  proper  sense  of 

Qj^  the  word  as  used  in  tho  statute,  and  though  the  immigrant  maj 
"■  later  so  conduct  himself  by  infringing  the  statute  that  he  will 
have  (apart  from  any  poeaible  penalty  under  section  30,  as  lo 
which  I  express  no  opinion)  to  pay  another  tax  of  equal  amount 
upon  "returning"  to  Canada  after  an  absence  of  12  Tuonths, 
under  sei-tion  21,  "in  the  same  manner  as  in  the  case  of  a  iir*r 
arrival";  jet  there  ia  ni5thing  in  ihe  Act  which  says  that  he  in 
other  respects  loses  (he  pecuniary  or  other  benefit  of  his  original 
"landing."  On  the  face  of  it  and  in  ordinary  parlance,  it  ie 
quite  inappropriate  to  describe,  e.g.,  the  return  of  a  certificated 
Chineee  resident  of  Canada  from  a  visit  to  an  adjacent  city  in 
the  United  States  for  a  few  days,  as  a  'Handing"  in  Canada:  in 
such  eases  the  proper  won!  is  "returning."  and  it  is  so  used  in 
section  21,  under  the  significant  heading  "Re-entry,"  "Land- 
ing" means  "first  arrival"  as  used  in  section  21,  and  the  fact 
that  it  ia  therein  provided  tliat  a  re-entry  after  12  months' 
absence  shall  be  treated  "in  (he  same  manner  as  in  the  face  <d 
a  first  arrival,"  i.e.,  landing,  goes  to  mark  the  distinction  that 
must  alill  he  observed  in  other  eases  between  the  original  land- 
ing and  a  subsequent  re-entry.      It  is  not  out  of  place,  I  think. 

j.A.  to  say  that  in  the  construction  of  this  Chinese  Immigration  .\ct 
there  should  not  be  overlooked  the  existence  in  Canada  of  u 
considerable  and  ever-increasing  number  of  Canadian-bom 
Chinese  who  are  natural-born  British  subjects,  as  pointed  oiil 
in  my  judgment  in  Ho  Coal  Mines  Regulation  Act  (1904),  10 
B.C.  408:   cf.  also  section  7  of  the  said  Act, 

In  my  opinion,  therefore,  the  first  question  should  be  answered 
in  the  negative. 

The  second  question,  asking  "should  the  accused  hm-e  been 
charged  with  an  otlence  under  section  30,"  Is  not  a  proper 
question,  and  should  not  have  been  reserved  or  submitted  to  this 
Court,  and  ought  therefore  to  be  ignored :  it  is  not  for  ns  lo 
give  advice.  The  thin!  question  ia  not  indeed  a  question  at  aQ, 
but  simply  a  statement  that  "(3)  attached  hereto  ia  a  transcript 
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of  the  evidence  taken  at  the  trial,  together  with  my  reasons    *^^^' 
for  judgment."  

I  take  this  opportunity  to  renew  the  observations  we  made  last 
term  upon  the  irregular  and  inaccurate  manner  in  which  cases     *  ^"' 


are  stated  for  our  consideration  and  the  practice  that  it  has        Hex 
been  sought  to  introduce  of  needlessly  and  expensively  sending  fqno'soon 
up  a  transcript  of  all  the  evidence  taken,  as  in  the  case  at  bar, 
where  it  was  not  even,  and  could  not  properly  have  been  referred 
to.      This  Court 

"is  bound  by  the  facts  as  they  are  certified  to  110  by  the  Court  below,  and 
cannot  go  beyond  them  (save  as  provided  by  subsections  (2)  and  (3)  of 
section  1017  ..  .  .  .),  even  though  the  result  is  that  they  may  'state 
you  out  of  Court'": 

Rex  V.  Angelo  (1914),  19  B.C.  261  at  p.  269,  5  W.W.R.  1303, 

27  W.L.R.  108,  22  Can.  Cr.  Cas.  304;   Rex  v.  Riley  (1916), 

23  B.C.  192,  (1917),  1  W.W.R.  325,  26  Can,  Qr.  Cas.  402; 

and  Rex  v.  De  Mesquito  (1915),  21  B.C.  524  at  p.  626,  9 

W.W.R.   113,   32  W.L.R.   368,  24  Can.   Cr.   Cas.   407.      So 

even  in  special  cases  where  it  is  necessary  to  send  up  a  transcript 

of  some  of  the  evidence,  it  should  be  confined  to  that  portion  of 

it  which  is  relevant  to  the  point  in  question,  e.g..  Was  there 

any  evidence  on  which  the  conviction  could  be  founded?    or 

upon  which  a  confession  should  be  admitted  as  in  De  Mesquito*s 

case,  supra  ?     In  the  statutory  rules  promulgated  by  the  former 

Court  of  Crown  Cases  Reserved   (after  it  was  established  in     mastzn, 

1848),  which  rules  are  to  be  found  in  Temple  &  Mew's  Criminal        ^'^ 

Appeal  Cases,  1852,  Vol.  1,  Appendix  p.  vii.,  it  is  laid  down: 

"That  every  case  transmitted  for  the  consideration  of  this  Court  briefly 
state  the  question  or  questions  of  law  reserved,  and  such  facts  only  as  raise 
the  question  or  questions  submitted ;  if  the  question  turn  upon  the  indict- 
ment or  upon  any  count  thereof,  then  the  case  must  set  forth  the  indictment 
or  the  particular  count." 

In  the  same  volume,  be  it  noted,  are  many  excellent  pre- 
cedents of  cases  stated  by  various  tribunals. 

Though  I  have  no  doubt  about  'the  answer  that  should  be 
given  to  the  question  stated,  yet  if  there  be  any  then  our  judg- 
ment should  go  in  accordance  with  the  high  authority  cited  by 
me  in  Rex  v.  Smith  (1916),  23  B.C.  197  at  p.  201;  (1917), 
1  W.W.R.  553 ;  26  Can.  Cr.  Cas.  398,  which  led  me  to  say 
that  an  accused 
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"JB  entitled  to  the  brjiefit  of  any  reneonnble  doubt  u: 
tlie  lianits  of  Hip  Court  juHt  aa  muoh  as  he  is  entitled  to  it  as  lo  tlie  End 
from  the  liands  of  a  jiir}'.  PenfilK  ouftlit  not  to  be  ficnt  to  gaol  upon  rensoi 
uble  iloubt,  liut  Upon  reiiBonsble  rTrtHint)"." 

And  cf.  Morin  v.  Reg.  (1890).  18  S.C.R.  407  at  p.  426. 

Gaxliiieb,  J. a.:  The  appellant  Fong  Soon,  being  a  perso 
of  Chinese  origin,  entered  Canada  in  1901  and  duly  pnid  th 
head-tax  imposed  by  the  Chinese  ImmigratioD  Act  then  in  forci 
In  May,  1918,  he  went  to  Blaine,  in  the  Slate  of  Washingiot 
one  of  the  United  States  of  America,  without  complying  wit 
the  provisions  of  section  20  of  the  Chinese  Immigration  Ad 
being  ehapter  95  of  the  Revised  Statutes  of  Canada.  190f 
After  remaining  in  UlaJne  for  less  than  a  month  he  re-entere 
Canada.  By  chapter  14  of  the  Statutes  of  Canada,  ISOJ 
section  27  of  the  Consolidated  Act  of  lOOfi  was  repealed  \ 
aeetiou  F.  and"  a  new  Paction  27  substitnted  therefor.  Fong  Soo 
was  arrested  under  this  latter  section  and  wnvicted  by  Rowai 
Co.  J.  and  fined  $100.  The  matter  cornea  before  its  by  way  o 
a  case  stated  and  the  short  point  is,  Was  he  properly  convipli" 
under  said  amended  section  27!  It  is  urged  that  the  appellsn 
should  have  been  charged  under  section  30  for  having  vialult^ 
the  provisions  of  section  20  in  that  he  did  not  report  out  iipoi 
leaving  Canada.  In  my  view  the  leaving  of  Canada  withoii 
reporting  ont  under  section  20  dnea  not  constitute  an  offeiwf 
Socliona  20  and  21  must  be  read  together,  and  when  so  reaii 
I  construe  them  as  enabling  and  not  penal  sections.  The  effi< 
of  registering  under  section  20  ia  that  providing  he  retums  I 
Canada  within  twelve  months  hfl  is  entitled  to  free  entry  nndf 
section  21.  The  effect  of  his  not  so  registering  is  ihni  h' 
becomes  subject  to  the  provisions  of  section  27.  1  would  answe 
the  first  question  in  the  affirmiTtivc.  and  the  second  tjuestioi 
in  the  negative. 

MePiiii.t,iP8,  J, A.:  Th^  stated  case  from  IIowat,  Co.  J 
reads  as  follows:    f already  set  out  in  statement]. 

The  conviction,  as  slated,  was  made  under  section  27  of ''" 

'■  Chinese   Immigration   Act,   Cap.    14,   7   &   8   Edw.   VIL.  ai 

amendment  to  the  Chinese  Immigration  Act,  Cap.  95.  K.S.C 

1906,      It  was  attempted  by  counsel  for  the  Crown,  but  inm; 
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opinion,   with   deference,  .  ineffectually   attempted,   to   justify     appeal 
the  conviction  under  section  27,  subsection  (a).      The  grava- 
men  of  the  charge  was   laid   really   and   founded   upon   the 
fact  that  the  accused  went  out  of  Canada  without  complying 


with  sections  20  and  21,  which  make  provision  for  re-entry  after  ^^^^ 
leaving  Canada.  The  first  cogent  observation  that  can  be  made  Fong  Soon 
to  this  submission  is  this — ^that  the  Court  is  well  entitled  to 
take  judicial  notice  of  the  fact  that  it  would  have  been  futile 
for  the  accused  to  have  given  any  notice  in  pursuance  of  those 
sections  of  the  Act,  as  the  United  States  inhibits  the  entry  of 
all  Chinese,  and  it  is  fair  to  assume  that  in  accordance  with 
true  international  relations  the  Canadian  authorities  would  not 
have  given  any  heed  to  any  such  notice,  received  any  fee  or  made 
any  entry  in  connection  therewith.  This  being  the  situation, 
it  only  the  more  is  impressed  upon  one  that  sections  20  and  21 
have  relation  to  Chinese  returning  to  their  own  country.  It  is 
true  they  may  go  elsewhere  out  of  Canada  to  any  country  that 
will  admit  them,  but  in  practice  the  departure  from  Canada  may 
be  said  to  be  invariably  to  China.  In  my  opinion,  this  is  a 
directory  provision  and  does  not  go  the  length  of  depriving  the 
regularly  admitted  Chinese  of  the  status  acquired  by  due  com- 
pliance with  the  Act,  which  is  the  admitted  position  of  the 
accused.  Further,  he  has  been  a  resident  of  Canada  now  for  mcphellips, 
17  years.  It  is  indeed  a  great  invasion  of  right  and  would 
affront  one  in  the  application  of  the  rule  of  natural  justice,  the 
preservation  of  true  international  relations  and  the  observance 
of  international  law  to  affect  this  acquired  status,  unless  there 
is  intractable  statute  law  in  the  way  of  according  the  right  of  re- 
entry to  Canada  iji  the  circumstances  present  in  this  case.  I  do 
not  find  any  such  statute  law  or  that  the  accused  has  been  rightly 
convicted  and  subject  to  a  fine  and  liable  to  deportation.  The 
accused  has  not  contravened  section  27,  subsection  (a),  by  going 
into  th^  United  States,  a  country  to  which  he  was  not  entitled 
to  go,  and  in  returning  therefrom  he  does  not  land  or  attempt 
to  land  in  Canada  without  payment  of  the  tax  payable  under 
the  Act      Within   the  purview  of  the  statute,  he   17  years 
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ligd.   laudeii  in  Canada  and  complied   with   the  then  exit 

statute  law  and  fulfilled  all  the  requirements  of  the  law,  and  ww 

granted  the  ctrtiticatc  whieh  is  prima-  facie  evideiiee  that  b( 
"  _ complied  with  the  requirements  of  the  A«t,  and  there  has  beei 


Rex  no  contestation  or  adjudication  of  any  invalidity  in  this  eerlifi 
Fonb''sooi.  cate  (see  aex-tion  8,  Cap.  95,  R.S.C.  1906). 

It  is  clear  and  plain  thai  llie  landing  or  the  attempt  to  lanti 
in  Canada  without  payment  of  the  tax,  referred  to  in  section  37, 
Buhscction  (a),  above  i|noled,  has  relation  lo  the  original  act  o1 
landing,  and  as  to  that,  the  accused  regularly  lamled,  paid  thf 
tax,  and  was  in  due  course  granted  the  certificate  called  foi 
and  to  which  he  was  entitled  under  the  Act. 

If  it  was  the  intention  of  Parliament  to  cover  a  case  such  as 
the  facts  here  establish,  the  language  should  he  clear  and 
unamhiguous.  The  moat  that  the  leamivl  counsel  for  the  Crown 
could  submit  was  that  as  provisions  were  made  for  re-entrr 
(sections  20  and  21,  Cap.  9.5.  R.S.C.  1906),  non-compliance 
therewith  inferentially  resulted  in  the  deprivation  of  right  to 
re-enter,  provisions  which,  in  my  opinion,  are  only  dire<^tory 
in  their  nature  and  not  extensive  enough  in  their  terms  lo 
destroy  the  certificate  held.  The  accused  regularly  landed  in 
Canada  and  was  rightly  entitled  to  be  in  Canada,  and  when  this 
"  ^  ■  certificate  has  added  thereto  17  years  of  residence  in  Canada,  «n 
isolated  and  perhaps  inadvertent  act  of  departure  from  Canada, 
without  giving  a  notice  thereof,  futile  in  any  case,  should  not 
he  held  to  be  a  forfeiture  of  the  rights  acquired,  save,  as 
previously  stated,  there  is  found  intractable  statute  law  so 
declaring  (see  Duke  of  Newcastle  v.  Af orris  (1869),  40 
L.J.  ,  Bk.  4,  the  Lord  Chancellor  at  p.  10).  It  is  nW 
the  province  of  the  Court  to  legislate,  and  where  Parlia- 
unml  has  halted  in  so  legislating,  the  hiatus  is  not  to 
be  supplied  by  the  Court.  I  would  answer  the  first  question 
in  the  negative.  1  express  no  opinion  with  rospoct'to  liie 
second  question.  It  is  not  a  necessary  question  or  one,  with 
all  deference  to  the  learned  judge,  which  can  rightly  bo  suh- 
mitted.      The  stated  case  is  to  be  confined  to  questions  of  Is* 
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affecting  the  conviction,  not  relative  to  any  other  information    ^^^^  o' 
or  charge  which  might  have  been  capable  of  being  laid. 
The  conviction  should,  in  my  opinion,  be  quashed. 


Eberts,  J.A.  would  allow  the  appeal. 

Appeal  allowed  and  conviction  quashed, 
Macdonald,  C.J.A.  and  Oalliher,  J.A,  dissenting. 

Solicitors  for  appellant :   Maitland  &  Maitland. 
Solicitors  for  respondent :  Bowser,  Reid  &  Wallbridge. 
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FoNo  Soon 


IN  BE  NOWELL  AND  CARLSON. 

Court — Inferior — Jurisdiotion — Musi  he  disclosed  on  face  of  proceedings- 
Prohibition — Waiver — Laches. 

On  the  question  of  jurisdiction  the  rule  is  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  superior  Court  but  that  whidh 
specially  appears  to  be  so;  and  nothing  shall  be  intended  to  be  within 
the  jurisdiction  of  an  inferior  Court  but  that  which  is  so  expressly 
alleged. 

Where  the  want  of  jurisdiction  is  apparent  on  the  face  of  the  proceedings, 
waiver  or  acquiescence  cannot  create  jurisdiction;  nor  can  laches 
operate  to  defeat  the  right  of  prohibition. 

Application  for  an  order  that  a  writ  of  prohibition  do 
issue  to  the  judge  of  the  County  Court  at  New  Westminster 
restraining  further  proceedings  in  such  Court  "holden  at  Chilli- 
wack"  in  an  action  for  the  recovery  of  certain  moneys  loaned 
the  defendant,  and  for  a  sum  due  on  the  sale  of  certain  houses. 
The  groimds  for  the  application  were  that  no  jurisdiction  was 
shewn  to  exist  in  such  Court  by  the  plaint  and  particulars  of 
claim.  Heard  by  Macdonald,  J.  at  Chambers  in  Vancouver 
on  the  13th  of  January,  1919. 

A.  M.  Whiteside,  for  the  application. 
•/.  R.  Grant,  contra. 


1CACXX>NALD, 

J. 

(At  Obamben) 


1919 
Jan.  16. 

In  KB 

NOWEIX 
AND 

Cablson 


Statement 
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ISth  JBnD«i7,  IDin. 
Macdonald,  J.:  Defendant  applies  for  aii  order,  directiiii 
the  isaiiaiice  ot"  a  writ  of  prohibition  to  the  jiulge  of  the  Count, 
of  WtstrninsttT,  restraining  further  proce*'din«s  in  such  t'ourl 
'""•  '"'  "lioldrn  at  Chilliwack,"  on  the  ground,  that  uo  jurisdiction  wa 
In  re  shewn  to  exist  iu  such  Court  by  iJie  summons,  plaint  or  particii 
^^""  ^"''^  "^  claim  herein.  The  claim  consisted  of  money,  ftll^d  i 
CABt.Bos  have  been  loaned  by  the  plaintiff  to  the  defendant,  in  the  yea 
1909,  amounting  to  $310,  and  tiie  mm  of  $201  due  on  the  bbI 
of  horses.  Then,  after  charging  interest  and  giving  certsii 
credits,  the  balance  claimed  to  be  due  was  $422.47.  DcfeuJani 
on  being  served,  did  not  enter  any  diaput*  note,  and  jiidgnitD 
was  entered  against  him  in  June,  1914.  ExwHtion  was  issue 
in  1915.  Then,  a  further  execution  was  iftsucd  on  the  27lh  o 
November,  1918,  and  this  apparentlj'  provoked  the  applicalioi 
now  launched  by  the  defendant.  The  particulars  of  claim  -M 
not  slate,  where  tlie  money  was  loaned  or  the  horses  were  sold 
but  the  plaintiff  is  described  as  "of  Chilliwack,  B.C.,"  and  lb 
defendant  aa  "of  Princeton,  B.C,"  It  was  contended,  lh«l  tli 
jurisdiction  of  the  Court  was  thus  not  apparent  on  the  face  o 
the  proceedings,  but  counsel  for  the  plaintiff,  on  the  contrarj 
submitted  that  the  plaint  was  properly  entered  in  the  Count; 
Court  of  Westminster,  as  being  "within  the  territorial  limits  i 
which  the  cause  of  action  or  suit  wholly  or  in  part  arose."  Ii 
other  words,  thut  it  was  a  reasonable  intendment,  to  he  derive 
u  gmen  f^^^  ,|jg  particulars,  that  the  money  was  loaned  and  proper!; 
sold  al  ChiHiwack.  or  that  payment  should  be  made  and  breae: 
thereof  had  occurred  at  that  place.  Can  I  assume  such  an  allt 
getion  in  the  County  Court?  T  think  not.  T  do  not  think  th 
facts  here  are  distinguiahable  from  those  presented  iu  Camosu\ 
Commercial  Co.  v.  Garebon  &  Blosler  (1914).  20  B.C.  44! 
where  MrKPiiY,  J.  followed  the  case  of  Benton  v.  Sjolande 
(lil03).  9  B.C.  439,  and  held,  even  after  judgment  and  execu 
tion,  that  prohibition  should  issue  to  the  County  Court,  I  A 
not  think  that  jurisdiction  is  apparent  on  the  face  of  thi-  pre 
ceedinge,  and  with  such  a  condition  existing,  as  to  an  inferic 
Court  it  should  not  bo  inferred.  The  status  of  a  County  Com 
in  this  respect  was  laid  down  in  Peacock  v.  Bell  and  Kendu 
(1667),  1  Saund.  73  at  p.  74  (and  notes),  as  follows: 
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'That  nothing  shall  he  intended  to  he  out  of  the  jurisdiction  of  a  uacdovaid, 
superior  court,  but  that  which  specially  appears  to  be  so;    and,  on  the        ^'  ^^ 

contrary^  nothing  shall  be  intended  to  be  within  the  jurisdiction  of  an         

inferior  court  but  that  which  is  so  expressly  alleged." 

These  expressions  were  approved  of  by  Baron  Parke  in 
Cosset  V.  Howard  (1847),  10  Q.B.  411  at  pp.  453-4. 

In  this  case  I  would  readily  follow  the  dictum  of  Cameron,  J. 
in  In  re  English  v..  Mulholland  (1882),  9  Pr.  145  at  p.  149, 
that  nothing  "can  be  inferred  to  oust  a  Court  of  jurisdiction, 
where  in  any  aspect  of  the  case  it  can  have  jurisdiction,"  but 
the  difficulty  is  that  here  it  cannot  apply,  as  jurisdiction  is  not 
apparent,  so  that  even  by  inference  it  could  not  be  ousted.  Thus 
prohibition  should  issue,  unless  its  issuance  is  discretionary,  or 
the  right  to  apply  has  been  destroyed  by  waiver.  In  Broad  v. 
Perkins  (1888),  21  Q.B.D.  53;J,  the  right  of  the  Court  to  exer- 
cise a  discretion,  as  to  granting  prohibition  was  considered. 
Lopes,  L.J.,  in  Farquharson  v.  Morgan  (1894),  1  Q.B.  552  at 
p.  559,  discusses  this  latter  case,  as  well  as  that  of  Mayor,  £c., 
of  London  v.  Cox  (1866),  L.R.  2  H.L.  239,  and  says: 

"The  result  of  the  authorities  appears  to  me  to  be  this :  that  the  granting 
of  a  prohibition  is  not  an  absolute  right  in  every  case  where  an  inferior 
tribunal  exceeds  its  jurisdiction,  and  that,  where  the  absence  or  excess  of 
jurisdiction  is  not  apparent  on  the  face  of  the  proceedings,  it  is  discre- 
tionary with  the  Court  to  decide  whether  the  party  applying  has  not  by 
laches  or  misconduct  lost  his  right  to  the  writ  t4>  which,  under  other 
circumstances,  he  would  be  entitled.  The  reason  why,  notwithstanding 
such  acquiescence,  a  prohibition  is  granted  where  the  want  of  jurisdiction 
is  apparent  on  the  face  of  the  proceedings,  is  explained  by  Lord  Denman 
in  Bodenham  v.  Ricketta  [  ( 1836)  ],  6  N.  &  M.  170  to  be  for  the  sake  of  the 
public,  lest  'the  case  might  become  a  precedent  if  allowed  to  stand  without 
impeachment,'  and,  I  will  add  for  myself,  because  it  is  a  want  of  jurisdic- 
tion of  which  the  Court  is  informed  by  the  proceedings  before  it,  and  which 
the  judge  should  have  observed,  and  of  which  he  himself  should  have  taken 
notice." 

So  I  do  not  think  I  'have  any  discretion,  in  the  matter  of 
granting  prohibition  in  this  case. 

There  was  no  submission  to  the  jurisdiction  by  the  defendant 
after  service  of  process,  and  in  an  inferior  Court,  with  its 
powers  limited  territorially  and  otherwise,  jurisdiction,  in  my 
opinion,  could  not  be  created  by  a  waiver  or  acquiescence,  where 
its  absence  is  apparent  on  the  face  of  the  proceedings,  unless 
there  was  a  statutory  provision  to  that  effect,  of  which  advan- 
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>'  tage  could  and  had  bern  tnken.     Such  a  position  h  not  disclosed 
(At  0iiuBb«r«)  in  this  case. 

Then,  it  is  Hubmitk-d  that  delay  or. laches  should  operate,  on 
the  same  principle  as  waiver,  and  deprive  the  defendant  of  ihp 
-right,  he  might  otherwise  possess,  to  prohibition.  This  ground 
would  also  apprar.  upon  authorities,  not  to  bo  tenable  wLerp 
the  lack  of  jurisdiction  is  apparent  on  the  face  of  the  proceed- 
ings: see  Boyd,  C.  in  Re  Brazill  v.  John*  (lft93),  24  Ont,  209 
at  p.  213 : 

"The  riglit  existing,  it  is  aptionitl  with  the  detenduil  to  nppljr  at  the 
otitspl  of  the  Division  Court  proceeding)!,  or  )i?  may  wait  till  tL«  late»( 
dtagc  and  apply  ao  long  an  there  Ja  anytliing  to  prohihit." 

Compare  other  cases  cited  in  Bicknell  and  Seager's  Division 
Coum  Act,  Srd  Ed.,  69.  Tt  is  pointed  out,  that  should  Xhc 
plaintiff  be  prevented  from  further  procct'ding  upon  his  judg- 
ment and  compelled  lo  sue  again,  he  might  lose  his  claim  on 
account  of  the  debt  being  outlawed.  This  would  be  regrettable, 
but  should  not  affect  my  decision.  There  has  ln-en  unreasonable 
and  unexplainable  delay  on  the  part  of  the  defendant,  still,  in 
view  of  the  authorities,  \  feel  that,  I  should,  adopting  the 
language  of  Lopes,  L.J.  in  Farquharson  v.  Morgan,  supra,  say 
that  "most  reluctantly  I  am  compelUnl  To  hoW  that  th«  writ  of 
prohibition  must  issue." 

A  pplication  granted. 


Judgmen 
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JN  RE  C.  OWEN,  DECEASED. 


MAGDONALD, 

J. 
(At  Cfaambera) 

Administration — Directions  for  voill  given  by  deceased — Not  signed  owing         

to  weakness — Applicants  for  administration  mentioned  as  executors  in         ^®*® 
directions — R.8.B.C.  1911,  Cap.  4,  Sec.  12.  Jan.  14. 


Deceased,  a  Syrian,  after  returning  from  active  service  started  a  tea  and 
coffee  shop.  Subsequently  being  taken  ill  he  gave  power  of  attorney 
to  E.  and  M.,  fellow  countrymen,  to  transact  his  business.  Shortly 
before  his  death  he  requested  that  a  will  be  drawn  leaving  his  estate 
to  his  mother  in  Asia  Minor  and  appointing  E.  and  M.  his  executors. 
When  the  will  was  ready  for  signature  he  was  too  weak  to  sign  and 
died  intestate.  He  also  had  certain  moneys  in  a  bank  at  the  time 
of  his  death.  On  application  by  £.  and  M.  for  letters  of  administra- 
tion under  section  12  of  the  Administration  Act: — 

Held,  that  E.  and  M.  should  be  appointed  administrators  for  the  purpose 
of  selling  deceased's  business  only,  and  that  as  to  the  balance  of  the 
estate  the  mother  should  be  consulted. 


A 


PPLICATION  to  invoke  section  12  of  the  Administration 
Act,  Deceased,  a  Syrian  by  birth,  joined  the  Canadian  Army 
in  1915,  and  went  overseas.  On  his  return  he  started  a  tea 
aiid  coffee  shop,  which  at  his  death  was  a  going  concern.  He 
also  left  a  sum  of  $2,000  in  the  bank.  When  the  deceased  was 
taken  sick  he  gave  a  power  of  attorney  to  K.  E.  and  K.  M. 
Rahy,  fellow-countrymen,  to  carry  on  and  transact  his  business. 
Shortly  before  his  death^  he  requested  a  will  to  be  drawn,  leav- 
ing his  estate  to  his  mother,  who  resides  in  Beyrant,  Asia  Minor, 
and  appointing  K.  E.  and  K.  M.  Rahy  executors,  but  by  the 
time  the  will  was  drawn  and  submitted  to  him  for  signature  he 
was  too  weak  to  sign,  and  died  intestate.  Heard  by  Mac- 
DONALD,  J.  at  Chambers  in  Vancouver  on  the  14th  of  January, 
1919. 


In  re 

Owen, 

Deceased 


Statement 


Killam,  for  K.  E.  and  K.  M.  Rahy :  Under'  section  12  of  the 
Administration  Act,  letters  of  administration  should  issue.  It 
was  the  intention  of  the  deceased  to  appoint  these  men  executors, 
as  shewn  by  the  will  he  requested  to  be  drawn. 

McTaggart,  for  Official  Administrator:    Under  section  41  of 


Argument 


[Vo: 

MACMNAij),  iijg  Administration  Act,  in  such  a  case  aa  this  it  Wfts  corapti 
(AtoumbMH)  Hory  for  the  Official  Adminislrnlor  to  apply  for  admin istratioi 
1910       '^"^  section  12  gives  the  Court  discretinnary  powers. 
Jan.  u. 


l!t    HE 

Owen, 
Deueaskii 


Macdonald,  J.:  This  is  an  application  in  which  I  hav 
power  to  make  such  an  order  as  asked  for,  invoking  aection  1 
of  the  Administration  Aet.  whii'b  rwula: 

"Wherp  a.  pcraoii  <lies  inteatutp  U6  to  hia  personal  cstnte,  or  leaves 
will  affecting  pcreonul  estate  but  wilhout  having  appuinted  an  exeeati 
willing  and  competent  to  liike  prohate;  or  wliere  the  executor  at  the  lilt 
of  the  death  of  such  pernon  r«tiiilea  out  nf  his  Prmince,  nnd  it  appears  I 
the  Court  to  be  neoesBHry  or  convenient  in  any  such  ease,  b;  mvson  of  tl 
insolvenc;  of  the  ostnte  of  the  ileceased  or  of  other  special  cireumstAnm 
to  appoint  some  peraon  tfl  lie  the  ad  mini  si  rn  tor  of  the  persannl  estate  < 
the  deceased,  or  of  any  part  theri'of,  other  tlian  the  person  who  but  for  thi 
Ju<[giiiGnt  section  would  have  been  entitled  to  a  grant  of  administrHtion,  It  ahall  I 
lanful  for  the  Court,  in  its  discretion,  to  appoint  such  person  as  it  ihri 
think  lit  to  be  audi  administrator,  upon  his  giving  nuch  xccuril;  as  tli 
Court  shall  direct;  nnd  every  such  admini  at  ration  omy  be  limited,  or  upu 
condition  or  otherwise,  as  the  Court  shall  think  fit." 

But  for  the  present  I  consider  it  advisable  lo  appoint  th 
Rahys  administrators  to  the  extent  only,  of  selling  the  biisines 
of  the  deceased,  with  whieh  they  are  familiar.  As  to  the  bal 
aucc  of  the  estate,  I  think  the  mother  should  be  consulted. 

Order  accordingly. 
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APPEAL 


Mnnieipal  lato — By-laic — Applioatian  to  qwa^h — Judge — PerMona  designata 

— a.O.  StaiB.  1900,  Cap,  64,  8eo,  127.  ^^ 

Jan.  15. 
Section  127  of  the  Vancouver  Incorporation  Aet  provides  that  "In  case  a 


ratepayer  or  any  person  interested  in  a  by-law,  or  order  or  resolution    Chandleb 

of  the  Council  applies  to  any  judge  of  the  Supreme  Court prrv 

the  judge  after  at  least  ten  days'  service  on  the  corporation  of  a  rule  Vancouver 
to  shew  cause  in  this  behalf,  may  quash  the  by-law,  order  or  resolu- 
tion," etc. 
Beld  (Mabtin,  JJl.  dissenting),  that  the  term  "judge"  in  the  statute  is 
persona  designata  and  only  the  judge  who  issued  the  rule  nisi  can 
hear  the  application  on  its  return. 

Appeal  from  the  order  of  Greooby,  J.,  of  the  2nd  of 
August,  1918,  dismissing  the  rule  to  shew  cause  why  by-law 
No.  1329  of  the  City  of  Vancouver  should  not  be  quashed.  By 
an  amendment  to  its  charter  in  1918,  the  City  was  empowered 
to  prohibit  automobiles  and  other  vehicles  operating  on  any  or 
all  of  its  streets  for  the  purpose  of  conveying  passengers  and 
receiving  any  sum  of  money,  award,  gift  or  voluntary  contribu- 
tion in  return  for  such  carrying.  The  City  Council  then  passed 
a  by-law  prohibiting  the  operation  of  "jitneys"  plying  on  the 
City  streets  for  the  purpose  of  carrying  passengers.  At  the 
instance  of  the  applicant  Chandler,  a  rule  nisi  was  issued  by 
MoBBisoN,  J.,  who  ordered  suspension  of  the  operation  of  the  Statement 
by-law  for  time  sufficient  for  the  application  to  quash  to  be 
heard.  Subsequently  an  application  was  made  to  Mobbison,  J. 
by  special  leave,  to  extend  the  time.  Counsel  for  the  City 
took  the  objection  that  under  section  127  of  the  City  charter 
"the  judge"  was  persona  designata  and  the  rule  was  improper, 
having  been  issued  out  of  the  Supreme  Court.  The  learned 
judge  granted  the  extension  and  held  that  he  was  not  persona 
designata.  The  motion  to  quash  came  on  for  hearing  by 
Gbeooby,  J.  on  the  2nd  of  August,  1918,  when  he  held  there 
waa  no  jurisdiction  and  dismissed  the  motion  with  costs,  follow- 
ing Doyle  v.  Dufferin  (1892),  8  Man.  L.R.  294.  From  this 
decision  the  applicant  appealed, 
ao 
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The  apjwul  was  argiied  at  Vancouver  on  the  -llh  and  6th  o 
December,  1918,  before  Macdonald,  C.J.A,,  Martin,  Mo 
Phili-ips  ami  Ebekts,  JJ.A. 

Casaidy,  K.C,  for  appellflnt:  My  8»biiiission  is  the  jmip 
was  judex  deaignatis.  The  objection  on  whieh  they  eiicceedec 
"  was,  iLut  under  the  aretinn  it  must  be  the  same  jmlge.  following 
Doijle  V.  Dufferin  {lSp2),  8  Man.  L.R.  2114.  The  Manitobj 
Aol.  says  "a  judge"  ami  onr  Act  "any  judge."  If  ihcre  was 
any  question  as  to  jiiriBdiction.  the  proper  course  was  U 
nHjoiirn  for  hearing  before  the  proper  ju<!g<'. 

Harper,  for  respondent:  Where  a  p(?raon  wrongfully  invoke; 
n  jurisdiction,  it  must  be  dismissed  out  of  the  Court,  Section 
132,  providing  for  an  appeal,  shews  Ihe  judge  waa  jicrsoua 
designala.  On  questions  of  persimii  desiijnntn  see  Re  Paequflk 
(1886),  11  Pr.  463;  Ee  Young  (1891),  14  Pr.  303.  Where 
he  is  improperly  before  the  Court  there  is  power  to  dismiss:  se* 
Canadian  Northern  Ontario  Hway.  Co.  v.  Smith  (1914).  .')( 
S.C.R.  47«  at  p.  481;  St.  llilaire  v.  Lambert  (1909),  42 
S.CR,  264;  The  Canadian  Pacific  Railway  Company  v.  The 
"'  Little  Seminary  of  Ste.  Therese  (1889).  IG  S.C.R.  60fi;  fl. 
Township  of  Ashfidd  and  County  of  Huron  (1917),  36  D.I.K 
78.5;  City  of  Slocan  v.  Canadian  Pari  fie  Ry.  Co.  (1908),  \i 
B.C.  112. 

Casaidy,  in  reply:  There  was  no  jurisdiction  to  entertain 
costs:  see  Arthur  v.  Nelson  (1898),  6  B.C.  323.  You  haw  tn 
go  to  the  Court  for  the  issue  of  a  rule:  see  Doe  d.  Stcvtm  v. 
Lord  (1838),  6  D.P.C.  256.  Mr.  Justice  Moubison  held  diat 
he  was  not  persona  designata:  see  also  Sheppard  v.  Shepmrd 
(1908),  13  B.C.  486  at  p.  489;  Biggar's  Municipal  Manunl. 
nth  Ed.,  376;  Bmtham  v.  Uoyle  (1878),  3  Q.B.D.  289  at  p. 
292;  Fraser  v.  Mumcipalily  of  Storwont,  d-c.  (1953),  11 
n.C.Q.B.  286;  Doc  dem.  Ail-imon  v.  McLeod  (1352),  8 
TT.C.Q.B.  345;  In  re  Thompson  and  The  Corporation  of  Bed- 
ford. S-c.  (1862),  31  r.C.Q.B.  545. 

Cur.  adv.  vtdl. 

IStti  .InniMrv.  1919. 
MAcnoNALn,  C.J.A. :    Pursuant  to  section  127  of  the  Van- 
'  couver  Incorporation  Act,  1900,  Morbibdk,  J.,  on  the  appli- 
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cation  of  the  appellant   (Chandler),  made  an  order  calling 
upon    the    respondent    (the    City    of    Vancouver)    to    shew 
cause    why    the    said    by-law    should    not    be    quashed  for 
illegality.     The    by-law    is    one    affecting    the    operation    of     *^^°-  ^^- 
"jitneys'^    in   the   streets   of   the   City   of   Vancouver.      The   chandlkb 
order  was  made  returnable  on  the  19th  of  July,  1918,  and  on  «»• 

that  date  was  moved  absolute  before  Gbbgoby,  J.,  who  enlarged  Vancouver 
the  motion,  after  objection  taken  on  behalf  of  the  respondent  to 
the  learned  judge's  jurisdiction  to  deal  with  the  matter,  but 
without  prejudice  to  the  said  objection.  The  matter  came  on 
again  for  argument  before  the  same  learned  judge  on  the  2nd 
of  August,  when  the  said  objection  was  renewed,  it  being  con- 
tended on  behalf  of  the  respondent  that  MoBBisoir,  J.,  who  made 
the  order  nisi,  was  acting  persona  designata  under  said  section 
127,  and  that  therefore  no  other  judge  had  jurisdiction  in  rela- 
tion to  it.  Gbeooky,  J.  adopted  this  view  of  the  law  and  dis- 
missed the  motion  and  set  aside  the  order  nisi,  with  costs  to  be 
paid  by  the  appellant  to  the  respondent.  From  that  order  this 
appeal  was  taken. 

Section  127  provides  that  any  person  interested  may  apply  to 
"any  judge  of  the  Supreme  Court,"  and  on  production  of  cei^ 
tain  specified  evidence  the  judge,  "after  at  least  ten  days'  ser- 
vice on  the  corporation  of  a  rule  to  shew  cause,"  may  quash  the 
by-law  for  illegality.  •  There  are  two  conflicting  opinions  upon 
the  construction  of  this  section.  The  one  expressed  by  Mobbi-  ^  ^  j^  * 
SON,  J.  on  an  application  made  to  him,  between  the  date  of  the 
rule  nisi  and  its  return  date,  to  stay  proceedings  under  the 
by-law:  he  held  that  the  judge  mentioned  in  the  said  section 
acts  judicially  and  not  persona  designata.  This  conflicts,  of 
course,  with  the  view  held  by  Gbegory,  J.  when  he  subsequently 
dealt  with  the  matter,  as  above  stated.  In  my  opinion,  this 
case  cannot  be  distinguished  from  Doyle  v.  Dufferin  (1892),  8 
Man.  L.R.  294.  The  section  there  under  construction  is,  so  far 
as  it  affects  the  question  before  the  Court,  the  same  as  our  sec- 
tion 127.  The  Manitoba  section  uses  the  words  "summons  or 
rule  to  shew  cause,"  while  ours  uses  the  words  "rule  to  shew 
cause"  only.     This  is  a  distinction  without  a  difference. 

In  the  argument  before  us,  much  stress  was  laid  upon  this 
expression  "rule  to  shew  cause."     It  was  contended  that  the  use 
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oouMi  or    of  these  words  indicated  that  iLe  proceedings  were  to  be  taken 

in  Court ;   that  a  "rule  to  s1jc>w  canae"  has  had  for  a  loii^  time  A 

leiB       well-defined   significatioD   in   lej^al    proceeilings   and   henee  tn 
Jul.  15.     iuteiiliou  on  ibo  part  of  the  Le^iislatovt?  ought  to  be  inferred  to 
^niakf  iIr-  procreding  under  aaid  section  127  a  judicial  one.    On 
ibe  argiira£-nt.  I  was  much  struck  witJi  tbe  fort-e  of  that  conten- 

Vancocvdi  ''^">  ^^A'lse  in  construing  statulea  one  has  to  look  at  ibe  wiiole 
Act  when  construing  a  particular  section,  to  find  whether 
or  not  the  section  must  be  mojitied  by  reference  to  the  whole 
where  either  of  two  constructions  ia  open  for  adoption.  Il 
would  not  follow  that  because  the  Suprttme  Court  of  Canada 
came  to  the  conclusion,  as  that  Court  did  in  The  (^atmdum 
Pacific  Bailway  Company  v.  The  lAttle  Seminary  of  Ste. 
Therese  (188!*),  10  S.C,R.  OOti,  that  on  the  conatruction  of  the 
Act  there  in  question  the  expression  "judge"  must  be  read  as 
meaning  judge  persona  dcsignatn.  that  a  like  constrnction  should 
bo  given  to  the  statute  here  in  (jHeslion.  The  use,  therefore,  of 
the  words  "rule  to  shew  cause"  might  have  a  very  intimate  bear- 
ing upon  the  question,  I  hud,  however,  that  the  same  Court,  in 
Si.  Ililaire  v.  Lambert  (inoy),  42  S.C.R.  2^4,  on  a  motion  to 
quash  on  appeal  from  the  Supreme  Court  of  Alberta,  had  to 
construe  words  of  similar  import.  The  appeal  was  from  an 
order  made  under  section  57  of  the  Liquor  Licence  Ordinance 
in  force  in  that  Province.      That  ordinance  gave  power  to  ■ 

HActtoKALD,  judge  to  cancel  a  liquor  licenct-  on  an  application  made  by 
"originating  summons."  It  was  argued  that  the  use  of  the 
words  "originating  summons"  indicated  that  the  LegislatUFO 
intended  the  proceedings  to  be  judicial  proccodinga.  because  an 
originating  summons  was  process  provided  for  by  tbe  Rulfs  of 
Court  made  under  the  Judicature  Ordinance.  Thia  conten- 
tion, however,  was  not  acceded  to.  The  Chief  Justice,  ajuiounc- 
ing  the  decision  of  the  Court,  said: 

"Tlie  niHjority  of  tlie  Court  Bre  of  o|)inion  tliat  this  raae  ntmt^  witbte 
tlie  principle  decided  in  The  Canadian  Panfio  Railvray  Compatig  V.  7^ 
LitUt  JSeminary  of  Ste.  Tkerae  \flSH9)],  16  S.C.R.  606,  and  that  ««  Wi 
without  juriodiption." 

There  remains  to  consider  the  propriety  of  the  order  dia- 
missing  the  motion  and  setting  the  rule  nisi  aside.  It  was  sug- 
gested that  the  proper  dia|iasition  of  tbe  matter  by  Gsexmbt,  J. 
would  have  been  to  adjourn  it  before  MoKBmoff,  J.      I  do  nM 
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agree  with  this.      The  proceedings  were  wrongly  taken  in  the 
Supreme   Court.       It  was,   therefore,    I   think,   the   duty   of 
Okeoobt,  J.  to  dispose  of  the  matter  before  him  in  the  only        ^^^® 
way  in  which,  in  my  opinion,  he  could  have  properly  disposed     J"*-  ^^ 


of  it,  that  is  to  say,  by  dismissing  the  motion  and  setting  the    chawdleb 

rule  aside.      Had  the  matter  been  adjourned  to  be  heard  by  ^- 

Cmr  OP 
MoRfiisoK,  J.,  I  think  that  learned  judge  could  only  have  dealt  Vancouveb 

with  the  matter  in  the  way  I  have  suggested.     He  could  not  then 

have  treated  the  proceedings  as  proceedings  before  him  persona 

designata.      The  proceedings  being  in  Court,  and  wrongly  in  macdonald, 

Court,  the  only  course,  in  my  opinion,  open  to  the  learned  judge       *'-*^-^' 

was  the  one  he  pursued. 

The  appeal  should,  therefore,  be  dismissed  with  costs. 

Mabtin,  J. a.  :  Under  section  127  of  the  Vancouver  Incor- 
poration Act,  1900,  Cap.  64,  the  applicant,  on  July  4th,  1918, 
applied  to  Mr.  Justice  MosBrsoN,  a  judge  of  the  Supreme 
Court,  who  directed  a  rule  nisi  to  issue  out  of  that  Court  in  the 
ordinary  way,  intituled  therein,  sealed  with  its  seal,  and  signed 
by  its  registrar,  "By  the  Court,"  in  the  usual  way  that  rules, 
judgments  and  orders  of  the  Court,  as  distinguished  from 
Chambers,  are  issued.  The  rule  called  upon  the  City  of  Van- 
couver to  shew  cause  against  it  on  July  19th  following,  and  in 
the  meantime,  and  till  the  application  was  disposed  of,  ordered 
"That  all  proceedings  to  put  the  said  by-law  into  force  be  and 
the  same  are  hereby  stayed."  An  application  by  special  leave 
was  made  to  Mr.  Justice  Morhison  to  extend  the  time,  and 
upon  that  application,  his  jurisdiction  to  act  as  the  Court  was 
objected  to  on  the  ground  that  he  was  persona  designata,  but  he 
delivered,  on  July  13th,  a  written  judgment  (reported  in 
(1918),  3  W.W.R.  53)  overruling  that  objection  and  holding 
that  he  was  "acting  judicially  and  not  conducting  an  inquiry" ; 
in  other  words,  that  the  matter  was  within  the  Court,  which, 
under  section  5  of  the  Supreme  Court  Act,  R.S.B.C.  1911,  Cap. 
58,  is  properly  constituted  when  "held  before  the  Chief  Justice 
OP  before  any  one  or  more  of  the  Judges  of  the  Court  for  the 
time  being." 

On  the  return  day  of  the  rule,  the  19th,  Mr.  Justice  Gkeoobt 
was  hearing  Court  motions  in  Vancouver,  where,  as  in  Vic- 
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'^ti-psAiT     '■'*'''^'  "^*'  (^'"Urt  sits  continuously  (save  in  vaoatiou)  under  sec- 

tion  44  of  Ihe  Supreme  Court  Act,  and  this  was  a  motion  which, 

'^"'       under  rule  !l48(ij  and  id),  the  Court  oould  hear  in  vacation. 

.fun.  1.1.     1'he  ruio  was  calied  on  for  hearing  iii  the  usual  way,  but  was 
I'liA.'ini.eB  adjourned  till  thf  2Giii,  with  all  ohjections  reserved,  and  on  thai 
"■         day  ohjeetion  was  taken  to  tlir  jurisdiction  of  the  Court  by  llif 
VtNcimvsB  respondent,    and    tho   applicant   applied    to   leave    the    maiier 
referred  to  Mr.  Justice  MoKnisuN.  and,  after  arjrument.  judg- 
ment was  reserved  till  August  2nd,  when  Mr.  Juslire  (.Ikeuubv 
decided  that  the  Court  had  no  jnriadiction  to  hear  the  rule,  dis- 
missed the  motion,  and  declared  that  "the  rule  nisi  be  and  Ihe 
same  is  hereby  vacated  and  discharged  and  the  appHcatioa  to 
refer  the  matter  to  the  Honourable  Mr.  Justice  Mt)Eai80N  is 
refused."      (See  (1018).  3  W.W.R.  53.) 

I'pon  that  argument  the  prior  decision  of  Mr.  Justice  Mok- 
amoN  upon  the  identical  question  of  juriadictinn  was  relied 
upon  before  Mr.  Justice  (Jkkoory  as  binding  ujmju  him,  but  he 
decfimil  to  follow  his  learned  brother,  ami  exception  was  taken 
to  that  luiuMual  course  before  us.  and  we  expressed  our  ripiuiou 
that,  with  all  respect,  tho  salutary  rule  of  »(«rc  decisis  should 
have  lieen  adhered  to.  See  on  tho  point  Cotvan  v.  The  St.  Alice 
{urn.},  -21  B.C.  540;  8  W.W.R.  1256;  32  W.L.R.  17;  Shaji- 
pard  V.  8liepp<ird  (1908),  13  B.C.  480  at  pp.  488,  492;  (1908). 
A.C.  .173  at  p.  579;   and  Jordan  v.  McMillan  (1901),  8  B.C. 

"^  j"""'  ^"^  "t  p.  28,  wherein  the  Full  Court  pointed  out  "the  wildest 
uncertainty  on  the  administration  of  justice"  that  would  follow 
the  failure  to  adhere  to  said  rule.  This  ease,  with  all  dne 
respect,  is  a  regrettable  illustration  of  the  unfortunate  conse- 
quences resulting  from  a  departure  from  it,  because  if  the 
learned  judge  appealed  from  had  followed  the  decision  he  was 
hound  by,  the  matter  would  have  come  up  squarely  before  us 
for  consideration,  whereas  it  is  complicated  owing  to  his  inter- 
vention and  much  extra  expense  and  dilficulty  have  been  created. 
The  result  of  this  conflict  of  authority  between  tho  two  judges 
is  that  if  the  latter  is  right  in  bis  view  that  the  use  of  the  cap- 
tion, tho  seal,  and  the  siguatui'e  of  the  registrar  of  llie  Supreme 
Court  did  not  bring  the  rule  into  that  Court,  then  it.  in  any 
event,  divested  of  tjiese  unnecessary  appendages  (which  woiilii 
be  regarded  as  mere  surplusage,  ae  was  the  signature  of  thr' 
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Crown  counsel  in  Rex  v.  Jim  Goon  (1916),  22  B.C.  381;    10    °^^' 

W.W.R.  24;    33  W.L.R.  761;    25  Can.  Cr.  Caa.  415)  would       

still  stand  outside  the  Court  ad  a  speoial  statutory  proceeding       '^'^ 
which  must  sooner  or  later,  as  a  matter  of  justice  and  right,  be     ^"*-  '^■ 
adjudicated  upon  by  the  special  tribunal  that  issued  it,  despite   ch^„pl„ 
any  intervening  delay  in  its  functions  arising  from  misconcep-  u 

tion,  arrest  or  otherwise.  If  the  view  is  correct  that  it  never  vancouteb 
was  l^ally  in  the  Court,  it  follows  that  it  was  always  and  is 
now  in  the  special  statutory  tribunal,  for  in  law  there  is  no  place 
for  the  auspeueion  of  the  coffin  of  Mohammed  between  two  juris- 
dictions. Another  result  of  that  view,  of  practical  importance, 
is  that  the  documents  and  proceedings  should  not  have  been 
filed  in   the  Court  registry,  and  no  law  stamps  are  payable 


In  support  of  the  judgment  below,  much  reliance  was  placed 
by  the  respondent  on  the  decision  of  the  Manitoba  Full  Court 
in  Doyle  v.  Dufferin  (1892),  8  Man.  L.R.  294.  That  case, 
however,  is  founded  on  a  statute  which  differs  essentially  from 
this  before  us  in  two  particulars:  (1)  It  directs  specifically 
that  the  application  must  be  made  to  "a  judge  ....  sitting  in 
Chambers,"  which  exeludrs  the  Court;  and  (2)  "A  summons 
or  rule  to  shew  cause"  ia  authorized,  whereas  our  Act  only 
authorizes  the  latter.  In  the  Doyle  case,  supra,  a  summouB  waa 
resorted  to  and  not  a  rule  nisi,  which  latter  is,  as  will  be  shewn, 
inapplicable  to  proceedings  in  Chambers,  there  being  a  funda- 
mental distinction  between  the  two  things  which  must  be  borne 
in  mind.  The  Doyle  case,  supra,  therefore,  in  accordance  with 
the  rule  laid  down  by  the  House  of  Lords  in  Quinn  v.  Leathern 
(1901),  A.C,  495,  should  be  restricted  to  its  peculiar  facts: 
it  is,  in  my  opinion,  a  fallacious,  as  welt  as  a  dangerous,  thing 
to  seek  to  extract  a  general  principle  from  a  special  Act  and 
apply  it  to  another  Act  with  dissimilar  language.  The  same 
remarks  apply  to  the  decision  of  the  Supreme  Court  of  Canada 
in  St.  Hilaire  v.  LambeH  (1909),  42  S.C.R.  264,  which  was  on 
a  peculiar  section  in  the  Alberta  Liquor  Licence  Ordinance 
(C.O.N.W.T.  1905,  Cap.  89,  Sec.  57),  providing  that  upon  a 
sworn  complaint  that  a  licence  has  been  obtained  by  fraud,  the 
judge  for  the  judicial  district  of  the  Supreme  Court  "may  by 
means  of  an  originating  summons  investigate  and  summarily 
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hcMr  ami  ili<ifiusi'  nf  ifae  roiiiplaint  &diI  may  direct  tLc  cancelU- 
tion  of  the  licence,"  etc. 

That  iinu^^ual  and  positive  lanftuage,  cmplojed  in  a  p«ctiUar 
Biilijcct-m alter  wholly  foreign  to  Conrts  of  Justice,  was,  I 
assnme,  in  the  aKsencc  of  any  ri>a!<onB  given,  held  to  express  the 
c-lenr  intention  to  cstablit'h  a  special  and  summary  tribunal,  Hnd 
in  such  rdfltiou  the  use  uf  the  words  "originating  summons"  ha« 
ohvioiiely  no  technical  meaning  and  ie  eqniTalcnt  to  a  siimrnons 
originating  from  that  tribunal.  Furthermore,  even  an  oripnat- 
ing  summons  in  the  strict  sense  is  rctiirnahle  and  heard  in 
Chambers  in  England,  and  in  this  Province  at  least  (Rules 
737b  and  cl,  and  not  in  Court,  as  rules  nisi  were  and  ars. 
As  Mr,  Justice  Taschereau  put  it  in  a  somewhat  similar  caw 
under  the  Kailwjiy  Act.  which  in  the  SI,  IJilaire  ease,  supra. 
followeil  The  (.'aiiiLdiaii  I'lirific  Uaihvay  Company  v.  The  lAltk 
Seminary  of  Sle.  Therese  (18S»),  16  S.C.B.  ti06; 

"The  Ho^cttlleil  juclginent  rendi^reil  in  tlie  lirst  iiutant^e  was  mere!;  an 
order  hy  a  juilp?  in  Chnmber*.  .    .   A  judge  in  ('hwiitwrs  ioef  not 

congtltiile  a  Court." 

Xnii  at  pi».  618-it  Mr.  Justice  Putteraon,  with  whom  Mr.  Jus- 
tice (jwynne  concurred,  laid  stress  upon  the  fact  that  the  func- 
tions imposed  hy  the  statute  in  question  upon  ilie  judge  were 
"functions  which  from  their  nature  and  object  must  he  ioleaded 
to  be  exercised  in  a  summary  manner  and  not  liable  to  the  delay 
incident  to  the  apjieals  from  Court  to  Court.  From  these  con- 
siderations, as  well  as  from  the  language  of  the  statute,  it  id 
plain  that  the  judge  acts  as  /Ji-rsotia  designata  and  does  not 
represent  the  Court  to  which  he  is  attached." 

But  in  the  case  at  bar  this  important  elmnent  of  appeal  ie 
provided  for  by  section  132,  which  declares  that  "any  decision 
or  order  of  a  judge  upon  any  such  application  shall  be  anhject 
to  appeal  to  the  Full  Court  of  the  Supreme  Court." 

This  de<i8ion  was  followed  by  that  in  Canadian  Northern 
Onlario  Rway.  Co.  v.  Smith  0014),  60  S.C.R.  476.  also  one 
on  the  Ilailway  Act.  but  it  is  to  be  noted  that  these  decisions  on 
Ihat  Federal  Act  stand  on  a  distinct  plane  because,  aa  pointed 
out  on  p.  477  of  that  last  cited,  a  judge  is  exercising  a  "special, 
piHsuliar  and  distinct"  Federal  jurisdiction  under  a  Foderal 
statute  which  "provides  all  necessary  niateriala  for  the  full  and 
complete  exercise  of  such  jurisdiction  in  a  very  special  manner. 


XXVI.]      BRITISH  COLUMBIA  REPORTS.  478 

wholly  independent  of,  and  distinct  from^  and  at  variance  with,  ^^^^ 

the    jurisdiction   and   procedure   of   the   Court   to   which   he  

belongs,"  or,  as  it  was  put  in  YnXin  v.  Langlois  (1879),  3  S.C.R.  ^•^^ 

1,  "These  judges  and  courts  were  merely  utilized  outside  their  J"^-  Ir- 


respective jurisdictions   to   deal   with   this   purely   Dominion    chandlkb 
matter,"  «• 

In  the  case  at  bar,  as  will  be  seen,  there  is,  on  the  contrary,  Vancouver 
nothing  in  the  prescribed  procedure  which  has  not  for  a  very  ^ 
long  period  formed  part  of  the  ordinary  machinery  of  the  Court. 

No  suggestion  was  made  in  the  St.  Hilaire  case,  supra,  that 
the  prior  decision  of  the  same  Court  in  North  British  Canadian 
Investment  Co.  v.  Trustees  of  St.  John  School  District  No.  16, 
N.W.T.  (1904),  35  S.C.R.  461,  was  not  to  be  regarded  as  a 
binding  decision  (as  it  must  be — Cowan  v.  The  St.  Alice, 
supra) y  and  that  ease  is  strongly  in  the  appellant's  favour,  and 
not  only  has  not  been  impugned,  but  with  The  City  of  Halifax: 
V.  Reeves  (1894),  23  S.C.R.  340,  was  cited  with  approval  in 
Turgeon  v.  St.  Charles  (1913),  48  S.C.R.  473  at  p.  477,  also  to 
the  same  effect.  In  the  North  British  case,  supra,  the  statute,  the 
Land  Titles  Act,  1894,  Cap.  28  (Can.),  Sec.  97,  only  con- 
tained the  bald  provision  in  respect  to  tax  sales  that  upon  the 
purchasers  producing  "a  transfer  of  the  land  ....  with  a 
judge's  order  confirming  the  sale  ....  the  registrar  shall 
....  raster  the  transferee  as  absolute  owner  ....";  never- 
theless, despite  the  objection  raised  that  the  judge  was  acting 
outside  of  any  proceeding  in  the  Court  and  was  "simply  persona 
designata,  a  particular  official  considered  a  fitting  one  to  inquire 
into  the  regularity  of  the  sale  and  the  propriety  of  giving  effect 
to  it"  (35  S.C.R.  at  p.  474),  it  was  held  that  it  was  a  matter 
originating  in  a  Court  of  superior  jurisdiction.  Now  this  case 
at  bar  is  clearly  much  stronger  than  that  one. 

In  my  opinion  the  sole  empowering  by  section  127  of  the 
issuance  of  a  rule  to  shew  cause  (i.e.,  a  rule  nisi)  is  a  matter  of 
prime  significance  in  the  determination  of  the  question  before 
us.  As  already  stated,  that  method  of  procedure  is  (save  in 
certain  exceptional  circumstances  not  relevant)  restricted  to 
*  applications  to  the  Court,  and  in  the  days  when  the  Court  sat 
in  banco  had  to  be  moved  by  counsel  in  term  on  certain  speci- 
fied days,  and  the  Court  was  formerly  so  strict  on  the  point  that 
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after  it  bad  granted  to  counsel  a  rule  nisi  at  the  end  of  term,  it 
would  not  allow  it  to  be  made  returnable  in  Chambera — Fall  v. 
Fall  C1833),2D.P.C.  88;  AHhur  v.  Marshall  (1844),  2  D.& 
L.  376.  Tbere  was  an  exception  in  cases  in  interpleader,  in 
respect  to  which  it  was  held  in  Trinity  Term  (1835),  Beames 
V,  Cross,  4  D.P.C.  122,  that  though  a  motion  for  a  rule  nisi 
under  the  Interpleader  Act  "cannot  originate  at  Chambers,' 
yet  the  Court  could  direct  that  it  should  be  disposed  of  there. 
The  whole  practice  under  the  former  Common  I^aw.  Procedure 
Act,  1854,  will  be  found  in  Archbold's  Queen's  Bench  Practice 
(1866),  Vol.  II.,  p.  1578,  and  in  Luah's  Practice  (1865),  Vol. 
II.,  p.  942,  where  it  ia  stated : 

"CauBe  in  ahewD  in  general  on  some  daj  after  that  meatiOQed  in  the 
rule,  but  unless  the  rule  is  enlarged  it  must  be  brought  on  on  a  da;  in 
the  same  term." 

But  the  matter  is  perhaps  best  illustrated  by  the  still  older 
practice  before  the  Common  1-aw  Procedure  Act,  1854,  which 
is  thus  lucidly  set  out  in  that  storehouse  of  legal  knowledge, 
Tidd'a  Practice  of  the  K.B.  and  C.P.  (1828),  9th  Ed.,  Vol.  1, 
p.  478,  wherein,  under  the  caption  "Motions  and  Rules  in  gen- 
eral," it  ia  said : 

"The  uiual  modes  of  applying  to  the  Court  are  by  motion,  or  petition." 
A  motion  is  an  application  to  the  Court,  by  counsel  in  the 
King's  Bench,  or  a  serjeant  in  the  Common  Pleas,  for  a  rule  or 
order;  which  is  either  granted  or  refused;  and  if  granted,  is 
either  a  rule  absolute  in  the  first  instance,  or  only  to  shew 
cause,  or,  as  it  is  commouly  called,  a  rule  nisi,  that  is,  unless 
cause  be  shewn  to  the  contrary,  which  is  afterwards,  on  a  sub- 
sequent motion,  made  absolute  or  discharged.  To  use  the 
words  of  an  elegant  writer  (Wynne)  on  the  law  and  constitu- 
tion of  England : 

"The  application  to  a  Court  b;  counsel  ia  called  a.  motion;  and  the  order 
made  bj  a.  Court  on  any  motion,  when  drawn  into  form  by  the  officer,  is 
called  a  rule." 

And  at  p.  490  the  learned  author  says : 

"There  are  other  motions  and  rules,  not  necessarily  connected  with  anj 
suit;  such  as  to  set  aside  an  annuity,  and  deliver  up  the  securities  to 
be  cancelled,"  etc. 

And  at  p.  509  the  then  comparatively  new  practice  of  sum- 
mons before  a  judge  is  thus  introduced: 

"Analogous  to  the  proceedings  in  Court,  hy  motion  and  rule,  b  t)ic 
practice  by  summons  and  order  at  a  judf;e's  chambers." 


Ji 
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From  early  time  in  the  history  of  municipal  legislation  in    ooubt  of 


Upper  Canada  (which  is  the  fomidation  for  ours)  it  has  been 

the  practice  to  resort  to  rules  nisi  to  quash  by-laws — cf.  In  re        ^^^^ 

de  la  Haye  v.  Oore  of  Toronto  (1852),  2  U.C.C.P.  317;   In  re     Jan.  16. 


Conger  (1852),  S  U.C.Q.B.  349;    Fraser  v.  Municipality  of  chandler 

Stormont,  &c.  (1863),  10  U.C.Q.B.  286;   and  In  re  Thompson  v. 

and  the  Corporation  of  Bedford,  dec.  (1862),  21  U.C.Q.B.  545,  vanoouyeb 

and  the  section  now  before  us  should  be  construed  in  that  light. 

The  expression  "rule  to  shew  cause"  is  what  Coke  calls,  in  his 

Commentary  upon  Littleton,  19th  Ed.,  1832,  Vol.  1,  preface 

xxxix,  a  "vocable  of  art,  apt  and  significant  to  express  the  true 

sense  of  the  law,"  and  in  the  present  connection  it  ought  to,  and 

does  in  my  opinion,  retain  its  primary  meaning  as  an  application 

to  the  Court.     It  is  to  be  noted  that  the  section  in  question  does 

not  say  that  the  judge  applied  to  shall  issue  the  rule  or  name 

any  one  else  to  do  so,  but  simply  provides  that  "after  at  least 

ten  days'  service  on  the  corporation  of  a  rule  to  shew  cause," 

the  judge  may  quash  the  by-law.      Who,  then,  is  to  issue  the 

rule,  and  where  is  it  to  issue  from  when  the  applicant  moves  for 

it  upon  production  of  the  necessary  documents?      The  statute 

clearly   assumes   that   the   appropriate   and   usual   machinery 

should  be  resorted  to,  and  bearing  in  mind  the  history  of  legal 

procedure  and  practice,  the  natural  and  obvious  thing  to  do  would 

be  for  the  judge  applied  to  (who,  as  has  been  seen,  can  himself 

constitute  the  Supreme  Court)  to  direct  the  registrar  to  issue        j.a. 

a  rule  out  of  that  Court  in  the  ordinary  way,  which  is  precisely 

what  was  done  here.      I  may  say,  as  one  who  has  practised 

under  the  old  system,  as  well  as  the  new,  that  is  what  I  should 

have  done  as  a  matter  of  course.     He,  the  judge,  would  regard 

the  statute  as  authorizing  the  invocation  of  the  assistance  of 

that  tribunal  alone  whence  such  specified  process  could  properly 

issue,  i,e.,  the  Supreme  Court.      There  is  no  such  thing  as  a 

rule  nisi  known  to  the  inferior  Courts  in  this  Province,  and 

orders  nisi  are  of  quite  a  different  nature.     I  am  of  the  opinion 

that  the  word  "judge"  is  used  in  section  127  in  the  broad  way 

as  constituting  the  Court,  as  he  is  referred  to  in  section  44  of 

the  Supreme  Court  Act,  which  says  that  "One  of  the  judges  of 

the  Court  shall,  except  in  vacations  and  holidays,  sit  in  Vic- 


BRITISH  COLUMBIA  REPORTS. 


[Vol 


Cbakdles 
Crrr  oi^ 


torin  and  Vancouver  daily  ....  for  the  trannaction  of  all  such 
business  as  may  be  lawfully  brouglit  before  him." 

[  think  the  appUcatioQ  for  this  rule  is  part  of  that  "business" 
whit-h  he  is  directed  to  transact  "Would  there  be  any  doubt 
about  it  if  the  section  had  said  that  a  "writ  of  eummoos"  shoiild 
issue  instead  of  a  "rule  to  shew  cause" }  Bnt  the  one  procedare 
J  is  just  as  well  defined  to  tlie  trained  lawyer  as  the  other. 

1  attach  no  importance  to  the  repeated  use  of  the  words  "tbe 
judge"  in  section  127.  Once  the  matter  is  in  Court  that  is 
simply  the  usual  way  of  referring  to  "the  judge"  who  happens 
to  hi-  transacting  business,  and  is  so  used  in  section  44.  The 
use  of  the  expression  judge  is  not  even  as  used  by  judges  them- 
aeWi^n  a  hard  and  fast  one.  Vice-Chancellor  Hall,  for  example, 
in  f<tigand  v,  Stigand  (1882),  19  Ch.  D.  460;  51  L.J.,  Ch. 
44i;.  refers  to  the  distinction  between  "the  practice  to  apply  to 
tbf  judge  in  Court"  and  in  Chambers.  So  I  am  of  the  opinion 
htro,  having  regard  to  the  special  nature  of  the  specified  pro- 
cedure, the  legal  history  of  the  matter,  and,  as  the  Supreme 
Court  of  Canada  said  in  The  Canadian  Pacific  Railway  Com- 
pany  V.  The  Little  Seminary  of  Ste.  Therese,  supra,  to  the  lan- 
^lafie  of  the  statute,  and  the  right  of  appeal  conferred,  that 
dirwting  the  issuance  of  the  rule  in  question  "the  judge  repre- 
sents the  Court  to  which  he  is  attached,"  and  therefore  the  rule 
nisi  was  validly  issued  and  should  have  been  heard  and  dis- 
l>osiil  of  in  the  ordinary  way  of  Court  motions  by  the  learned 
judtre  appealed  from.  It  follows  that,  in  my  opinion,  the 
appeal  should  be  allowed. 

i,       McPiiinrpa,  J.A.:    I  am  of  the  opinion  that  the  learned 
jiidgp,  Mr.  Justice  Gregory,  arrived  at  the  right  conclusion. 


EuERTs,  J.A.  would  dis 


s  tbe  appeal. 


Appeal  dismissed,  Martin,  J.A.  dissenting. 

Solicitors  for  appellant:   Bird,  Macdonald  &  Earle. 
Solicitor  for  respondent:  E.  F.  Jones, 
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FLETCHER  ET  AL.  v.  WADE. 

Munidpal  law — AsseBament — Court  of  RetHsion — Mandamus — Compelling 
dmri  to  re-hear — Remedy  hy  appeal — B.C.  State.  19 H,  Cap.  52. 

On  motion  by  a  ratepayer  for  a  writ  of  mandamus  to  compel  a  Court  of 
Revision  to  hear  an  aBsessment  appeal,  if  it  appears  that  the  Court 
of  Rerision  did  hear  and  adjudicate  upon  the  complaint,  the  Court 
cannot  review  its  proceedings  by  way  of  inquiry  into  the  correctness 
of  its  conclusions.  A  mandamus  to  a  Court  of  Revision  will  only 
lie,  if  at  all,  when  it  is  made  to  appear  that  said  Court  has  not  heard 
and  determined  the  complaint. 

Appeal  by  the  members  of  the  Court  of  Revision  of  the 
Municipality  of  Point  Grey  from  the  order  of  Gbeoory,  J.  of 
the  19th  of  July,  1918,  granting  a  writ  of  mandamus  ordering 
said  Court  to  hear  the  appeal  of  F.  C.  Wade  from  the  assess- 
ment of  his  properties  within  the  Municipality  for  the  year 
1918.  The  facts  bearing  on  the  complaint  were  that  when  the 
appeal  came  up  for  hearing  Mr.  Wade,  who  was  present,  desir- 
ing to  examine  witnesses,  asked  for  a  stenographer,  and  on  one 
being  provided,  he  proceeded  to  examine  the  assessor.  After 
the  examination  had  proceeded  for  some  time,  he  asked  that  the 
assessor  be  sworn.  This  the  Court  refused  to  do,  and  after  the 
examination  had  proceeded  further,  the  Court  being  in  doubt 
as  to  Mr.  Wade's  right  to  examine  the  assessor,  and  as  to  whether 
he  should  be  sworn,  adjourned  the  hearing  for  four  days  in  order 
to  obtain  advice  in  the  matter.  At  the  sitting  following  the 
adjournment,  no  stenc^apher  being  present,  Mr.  Wade  again 
asked  for  a  stenographer.  This  the  Court  refused  to  provide. 
Mr.  Wade  then  stated  there  was  no  use  of  his  going  on  with 
the  examination  of  witnesses,  as  he  would  not  have  the  evidence 
for  use  on  any  proceeding  he  saw  fit  to  take  after  the  Court  had 
given  its  decision.  Mr.  Wade  then  stated  his  case  and  was 
asked  to  retire.  After  he  had  gone,  the  Court  proceeded  to  ask 
the  assessor  certain  questions  and  subsequently  decided  to  reduce 
the  assessment  in  part,  and  made  a  change  in  the  classification 
of  some  of  the  land  from  ^Vild  land'*  to  ^'improved  land." 


oouRT  or 
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Fletcher 

V. 

Wade 


Statement 
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The  appea]  was  argued  at  Vancouver  on  llio  20th  and  21st 
of  November,  1918.  before  Macdonald,  C..T.A.,  Mabtin, 
Galmheb.  McPhillips  and  Ebkhts,  JJ.A. 

Mnrl'in,  K.C.  {0.  0.  McOeer,  with  bira),  for  appellanU: 
The  notice  of  motion  asks  for  a  mandamus  and  thou  proceeds  to 
say  it  was  not  properly  heard,  but  does  not  say  whal  tlw 
mandamus,  if  used,  is  for.  Wade  has  three  grounds  of  objte 
lion:  first,  thai  ihey  refvised  to  furnish  a  stenographer;  second, 
they  refuBcd  to  allow  the  assessor  to  answer  certain  t)iie8tiona; 
and  third,  the  Court  examined  the  assessor  when  Wade  was  gone. 
There  is  no  provision  for  a  stenographer  in  the  statute.  As  1c 
the  second  objection,  there  is  no  nialerial  before  the  Court  as  it 
the  facts,  and  tlie  law  ia  that  it  nmst  be  very  clear  whal 
happened  before  a  mandamus  will  issue.  As  to  the  third 
objection,  the  assessor  is  in  ihe  nature  of  an  assistant  to  tbt 
Court,  and  they  refer  to  him  for  assistance  in  iheir  delilieraiioiis. 
The  fact  of  Mr.  Wade  leaving  the  Court  does  not  aiTect  theii 
privileges  as  to  this.  There  must  be  s.  clear  denial  of  right 
BBC  In  re  Charleaon  Aaaeiiament  (1915),  21  B.C.  381.  Then 
are  two  grounds  on  which  the  Court  will  not  issue  a  mandamus 
first,  if  there  is  another  remedy:  see  In  re  Charleson  As^Sf 
merit,  supra;  In  re  Marier  and  Orai-rnknrnt  (1889),  IS  Oni 
243;  and  secondly,  the  Court  of  Revision  is  now  closed,  i.f. 
fundus  officio:  see  In  re  McKay  and  ihe  City  of  Vancouvet 
(1917),34B.C.  298;  Skiers  of  Charilp  of  Provid^ce  v.  Citi 
of  Vancouver  (1910),  44  S.C.R.  29  at  p.  35. 

Davix,  K.C'.,  for  respomleni:  The  evidence  was  taken  aflei 
Wade  had  left  and  it  is  impossible  for  him  to  say  what  it  was 
The  Court  admits  the  examination  took  place  but  are  careful  nai 
to  say  what  it  was.  All  we  can  do  is  to  establish  that  c\-idenii 
was  taken  behind  our  back.  They  would  neither  refuse  nor  alltin 
Wade's  application  for  adjournment.  This  is  more  a  case  <■! 
fact  tban  of  law.  The  law  is,  if  a  Court  does  not  bear  a  caw 
they  can  Ite  enjoined.  We  say,  first,  evidence  was  taken  liehinc 
our  back,  and  secondly,  it  was  not  sworn  evidence.  The  witiiesi 
must  be  sworn:  see  Wood  v.  Gold  (1894),  3  B.C.  281;  Hale 
bury'a  Lawa  of  England.  Vol.  13,  p.  590,  par,  801.  On  th* 
question  of  the  composition  of  the  Court  having  changed  fw 
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Prudhomme    v.    Licence    Commissioners    of    Prince    Rupert    ooubt 

'  ^  APPEAL 

(1911),  16  B.C.  487.  The  question  of  cash  values  was  not 
considered  by  the  Court  and  Wade  was  not  allowed  to  ask 
questions  as  to  value. 


MaHin,  in  reply. 


Cur.  adv.  vulL 


1919 

Jan.  15. 
Fletcheb 

V. 

Wade 


15th  January,  1919. 

Macdoxald,  C. J.A.  :  The  question  for  decision  is,  Did  the 
Court  of  Revision  hear  and  adjudicate  upon  the  respondent's 
complaint  ?  The  learned  judge  from  whose  decision  this  appeal 
is  taken  thought  not,  and  made  an  order  nisi  that  a  prerogative 
writ  of  mandamus  should  issue  to  the  members  of  the  Court  of 
Revision  for  the  Municipality  of  Point  Grey,  directing  them  to 
hear  and  adjudicate  upon  the  said  complaint.  I  think  the  order 
ought  not  to  stand. 

The  Court  of  Revision  is  a  judicial  body  and  this  Court  cannot 
review  its  proceedings  in  the  sense  of  inquiring  into  the  correct- 
ness of  the  Court's  conclusions.  If  mandamus  will  lie  at  all 
to  a  Court  of  Revision  (which  in  the  result  I  do  not  need  to 
determine)  it  will  only  lie  when  it  is  made  to  appear  that  the 
Court  has  not  heard  and  determined  the  complaint:  when  it 
has  either  expressly  or  virtually  declined  jurisdiction.  If  the 
Court  of  Revision  in  good  faith  entertained  the  respondent's 
appeal  and  adjudicated  upon  it,  there  can  be  no  inquiry  hero 
as  to  the  correctness  of  its  decision.  We  cannot  sit  as  a  Court 
of  Appeal  to  review  its  proceedings. 

In  The  Queen  v.  Dayman  (1857),  26  L.J.,  M.C.  128  at  p. 
131  Lord  Campbell,  C.J.  said: 

"Now,  how  could  we  have  granted  a  mandamus  to  a  magistrate  to  hear 
and  determine  a  matter  which  he  has  already  determined  on  issue  joined 
by  the  parties?  The  Court  of  Queen's  Bench  does  not  sit,  like  the  Roman 
Patricians,  to  give  advice,  but  to  decide  and  determine  matters  in  contro- 
versy. Tlie  Court  cannot  express  an  opinion  which  one  person  might  adopt 
out  of  deference  to  them,  and  another  refuse  to  be  bound  by  and  overrule." 

Again,  in  Ex  parte  Lewis  (1888),  21  Q.B.D.  191  at  p.  195, 
Wills,  J.  said: 

''But  this  was  a  mistake  on  the  part  of  the  learned  magistrate,  for 
nothing  can  be  clearer  or  more  settled  than  that  if  the  justices  have  really 
and  bona  fide  exercised  their  discretion,  and  brought  their  minds  to  bear 
upon  the  question  whether  they  ought  to  grant  the  summons  or  not,  this 
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Court  h  not  «  COiirt  of  Appeal  from  the  justices,  kdiI  b»»  no  juri*dieli<>i 
to  wmpL'l  them  to  excrcine  their  juilgmcnt  in  a  particular  way." 
And  he  refers  to  lieg.  v.  Admason  (1S75),  1  Q.B.D.  201,  when 
the  Court  thought  the  jiistipes  had  virtually  refused  to  art  upoi 
the  evidence  submitted  to  them  and  had  refused  the  summoni 
on  extraneous  grounds.  Ho  also  refers  to  Reg.  v.  Fnghaii 
(1849),  14  Q.B.  396. 

Mere  irregularity  in  the  proeeedlnga  does  not  enlitle  lh( 
Court  to  direet  a  writ  of  matidamut  to  issue  against  justices 
Reg.  V.  Justices  of  Yurkukire;  Ex  paHe  Gill  (18S5).  53  I..T 
728,  where  Smith.  J.  ttaid: 

"I  know  ot  no  case  where  a  mandamut  to  justices  Ui  hear  and  delermiDe  i 
case  liaa  li«eD  ftrnnted  on  tlm  ground  that  thejr  hHve  not  hotrd  bU  thi 
cviilencc  Icndcred  before  them." 

On  the  facts  it  is  clear  to  mo  that  the  Court  of  Revbioi 
entertained  the  complaint.  That  complaint  was  that  the  assess 
ment  of  the  complainant's  lands  was  at  an  over-valuation.  Mr 
Wade,  who  appeared  in  persou,  attempted  to  exauune  the  Muni 
cipality'a  assessor.  The  Court  objected  and  an  adjourumem 
was  taktm  lo  consider  the  matter.  On  the  adjourned  hearing 
the  Court  withdrew  the  objection  and  assented  to  the  iissessoi 
being  sworn  and  examined  by  Mr.  Wade.  He  was  not  awon 
owing  to  failure  to  find  a  Testament,  but  the  matter  did  noi 
go  off  on  that  circumstance.  Objection  was  also  taken  to  ibt 
lack  of  a  sleuograplier.  Mr.  Wade's  counsel  heforc  us,  how 
ever,  conceded  that  no  point  could  be  founded  upon  that.  Then 
was  some  doubt  in  Mr.  Wade's  mind  when  be  withdrew  froit 
tlie  room  as  to  whether  his  application  for  a  further  adjourn 
meat  would  be  considered  or  not.  Ife  was  told,  however,  bj 
the  chairuian  of  the  Court  that  his  case  would  l>e  considerec 
''from  every  angle,"  After  Mr.  Wade's  retirement  tlie  Coun 
continued  (he  examination  of  the  assessor  and  subsequently  caim 
to  iheir  dcL'isiou  lo  reduce  Mr,  WaJe'a  assessrueut  in  part  am: 
to  make  some  adjustments  in  respect  of  the  classification  of  hii 
lands.  Members  of  the  Court  have  made  affidavits  and  havi 
been  crossexa mined  upon  thcin  iu  these  proceeiliuga,  and  i' 
appears  from  their  evidence  that  they  did  consider  the  questior 
of  the  actual  value  of  Mr.  Wade's  lands.  Their  evidence  upor 
this  is  not  quite  as  de^ite  as  one  could  have  desired,  but  ibi 
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onus  of  proof  is  upon  Mr.  Wade  to  shew  that  the  conduct  of  ^^^^' 

the  members  of  the  Court  of  Revision  amounted  virtually  to  a  

refusal  or  neglect  to  hear  and  adjudicate  upon  his  complaint. 

From  the  evidence  aforesaid  1  have  come  to  the  conclusion  that  *^*'^-  ^^' 


the  Court  did  hear  and  adjudicate  upon  the  complaint.      It  is'  fletcheb 
not  suggested  that  the  members  of  the  Court-  of  Revision  acted      ^' 
in  bad  faith,  and  as,  in  my  opinion,  they  did  not  decline  juris- 
diction the  order  directing  the  writ  of  mandamus  to  issue  should 
not  have  been  made  and  it  ought  to  be  set  aside. 

MABTIN 

Mabtin,  J.A.  :   I  agree  in  allowing  the  appeal.  jj^. 

Gallihek,  J.A. :    I  agree  in  the  reasons  for  judgment  of  oallihhi, 
the  Chief  Justice.  ^'^ 


McPhillips,  J.  a.  :  I  agree  that  the  appeal  should  be  allowed. 


HOPHILLIPS, 
J.A. 


Ebebts,  J.A.  would  allow  the  appeal.  ebebtb,  j.a. 

Appeal  allowed. 

Solicitors  for  appellants :    Wismer,  McOeer  &  Johnson, 
Solicitor  for  respondent:   M.  A.  Macdonald, 
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BELT,  V.  QnAGLIOTTL 

Leate— Monthly  rent—Agenl—Iieduetion  of  rent  fry, 
expression — Subjrct  In  ifMnor  raining  rent  on  ooi 
Agent  later  inerroMet  rent  to  amount  in  trvtr—Poterr. 


'tcinfi    lo   finaitmd 
liont  impronng — 


year  leas*  of  n  prftpertj 
the  defendonl  nt  a  monllil.v  reoUI  ot  *S(K)  n  monUi- 
I  the  plaintiff's  uEMits,  ncling  Under  power  o(  attomij, 
Mit  owing  to  financial  dcprBSBion,  lo  tlOO  a  tnontti, 
«mc  as  pnyraent  in  tul!  of  all  rent  wider  the  lame  for 
montli  in  whipli  it  wm  paid  biit  i-eserring  to  tl» 
ronditiono  iraprovwl  to  demand  a  highel 
reserved  in  the  lease.      After  sweptin;! 


e  plHinliff.  who  lived  in  KnRlanH,  gave 
in   Victorin   t. 
After  two  yen 
reduced   the 
■.cceptioc  the 
the   pHrticuIn 
plaintiff  Ihe  rlfiht  as 
rent  not  exceeding  thi 


9100  a  montli  tor  nine  months  the  agents  gave  the  defendant  nntiw 
that  the  plivintifl  would  thereafter  expect  payment  o(  rent  in  (iiil  in 
accordance  with  the  terms  of  the  lease.  Upon  two  months'  rent  not 
being  paid  plaintiff  Bued  and  obtained  judgment  for  the  rent  in  fall 
and  for  poagesaion  of  the  property. 
Held,  on  appeal,  that  the  arrangement  between  tlie  plaintiff's  agent  and  the 
defendant  was  a  erntuitoua  one  whieli  could  he  terminnled  by  the  igart 
and  did  not  require  an  adjudication  by  the  plainliff  personally  iv»  to 
whether  eonditione  had  improved  or  olherwiiw. 

Appeal  from  the  decision  of  Grkooey,  J.  (reported  25  B.C. 


4t50)  in  bh  action  to  reciwor  possession  c 


[tiispa  known  ss 


the  Vnrictj  Theatre  in  Victoria,  and  $1,200  arrears  of  rent 
The  premises  in  question  were  leased  hy  the  pkintiff  to  the 
Islan'l  AniuBeracnt  Company  from  the  1st  of  October,  nU. 
for  15  years,  at  a  rental  of  *riOO  per  month  for  the  first  war, 
and  $600  a  nu.nth  for  the  four  following  years,  the  n-nt  for  the 
balance  of  the  term  to  be  on  a  p-Tcentape  basis  of  the  assesseii 
-  vain.'  of  the  property.  On  the  7th  of  April,  19U,  the  Island 
./Vmut^ement  Company  assigned  the  said  lease  to  the  defeudani 
Qnagliotti.  Owing  to  financial  depression  there  was  preai 
falling  off  in  receipts  at  the  theatre  and  the  plaintiff's  agcnh 
in  Victoria  aceepled  $100  us  rent  for  the  month  ending  the  SOtt 
of  June.  1917,  and  in  accepting  same  by  letter  they  stated  n 
was  accepted  by  them  as  agents  for  Mrs.  Bell  without  prejodiw 
to  her  rights  under  the  lease.      A  letter  followed  from  Qaaf 


Bell 
quaoliotti 
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liotti's  solicitors,  esplaining  that  their  understanding  of  the    "^^^ 

arrangement  was  that  during  the  present  financial  depression       

and  until  such  time  as  business  improved,   Mrs.   Bell  would        '*'^ 
accept  a  ground  rent  o£  $100  a  month  in  full  payment  of  all     ■'"'■  "*- 
rent  due  under  the  lease  for  the  particular  month  for  which 
the  rent  was  paid,  reserving  to  herself  the  right,  as  soon  as 
things  improved,  to  demand  a  hi^er  rent,  not  exceeding  the 
rent  reserved  in  the  lease.      This  understanding  was  confirmed 
hy  the  plaintiff's  agents.     On  January  Slat,  1918,  the  plainliff's 
solicitor  notified  Quagliotti's  solicitors  that  the  $100  monthly 
arrangement  was  no  longer  acceptable  to  Mrs.   Bell  and  that   °*'**'"*"^ 
on  and  after  the  first  of  March  she  would  expect  the  rent  to  be 
paid  in  accordance  with  the  terms  of  the  lease.     On  the  rent  due 
on  the  1st  of  March  and  Ist  of  .\pril  following  not  being  paid, 
this  action  was  commenced. 

The  appeal  was  argued  at  Vancouver  on  the  5th  of  November, 
1918,  before  Macdonald,  C.J.A.,  Gallihek,  McPhillipb  and 
Ebebts,  J  J.  a. 

Maclean,  E.G.,  for  appellant:  Mrs.  Bell  agreed  to  accept 
$100  a  month  until  times  improved,  she  to  be  the  sole  judge. 
Suddenly  the  rent  is  raised  to  the  maximum  by  the  agent.  My 
contention  is,  first,  that  she  would  not  delegate  this  authority, 
and  secondly,  she  did  not  delegate.  The  $100  a  month  arrange-  . 
ment  is  still  in  force  and  continues  until  the  plaintiff  personally 
demands  higher  rent.  No  one  but  she  can  exercise  the  dis- 
cretion: see  Halsbury's  Laws  of  England,  Vol.  1,  p;  148,  par, 
328. 

Luxton,  K.C.,  and  Alexis  Martin,  for  respondent:  At  the 
time  plaintiff's  solicitors  put  an  end  to  the  $100  arrangement, 
the  defendant  Quagliotti  was  about  to  ent<r  into  a  sub-lease  of 
the  premises  whereby  he  was  to  receive  a  profit  of  $1,800  a  year. 

Cur.  adv.  vuU. 

15th  January,  1919. 
Macdonald,  CJ.A,  :   I  agree  in  the  result  arrived  at  by  the 
learned  trial  judge.     The  arrangement  between  the  respondent's  uacdonild, 
agents  and  the  appellant  was  a  ^atuitous  one.     The  correspond-       ^-^■*- 
ence  shews  clearly  enough  what  the  respondent's  agents  meant 
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and  wliat  the  appellant  understood  the  tranaaction  to  be.  Even 
if  the  concession  made  to  the  appellant  could  be  ri-jjarded  as 
an  agreement  in  law,  and  conid  only  be  put  an  end  to  by  notice, 
which  in  my  opinion  it  was  not,  I  do  not  think  it  entitled  the 
appellant  to  elaim  an  adjudication  bv  ihe  respondent  herself  as 
to  whether  times  had  improved  or  otherwise.  The  reduction 
in  the  rent  was  continued  at  her  will,  and  her  will  was  effectivBN 
declared  by  her  ap:ont9. 

I  wonid  dismiaa  the  appeal. 

Gai-liiieb,  J. a.:  Mr.  Madman  has  argued  two  points  before 
ns.  Tirat,  Did  the  determination  of  events  by  Mrs,  "Bell's 
agent  constitute  a  determination  hy  Mrs.  Bell  t  Second,  If  not. 
was  there  any  consideration  for  the  making  of  the  cgroemenl 
to  reduce  the  rent  to  $100  per  month?  The  three  leltera 
(Swinerton  &  Muagrave  to  Courtney  &  Elliott,  27lh  June,  1017; 
Courtney  &  Elliott  to  Swinerton  Si  Musgrave,  28th  June,  1517; 
and  Swinerton  &  Muagrave  to  Courtney  &  Elliott,  Olb  July. 
1917)  are  said  (o  constitute  an  agreement  between  the  parties. 
The  evidence  ehewa  that  the  montbiy  rent  reserved  under  the 
lease  had  from  time  to  time  at  the  requiat  of  QnagHoIti  been 
reduced  owing  to  the  linaucial  falling  oil  of  reeeipts  in  tlie  enier 
prisG,  until  it  was  tinally  reduced  to  $100  per  tnontJi  without 
prejudice  to  Mrs.  Bell's  righta  under  the  existing  lease.  As 
1  interpret  the  letters  above  referred  to,  they  amount  to  on 
understanding  (rather  than  a  tixed  agi-eenient)  that  so  long  a? 
Mrs.  Bell  shall  continue  to  accept  payment  at  the  rate  of  $100 
per  Tiinnth,  then  she  shall  have  no  further  claim  for  those 
mouths  under  the  lease  for  which  she  has  accepteJ  $1(10.  bill 
that  at  any  time  when  in  her  opinion  the  business  improves  (and 
by  this  I  take  it  the  business  being  carried  on  by  Quaj:liolti 
under  the  lease  ia  meant),  Mrs.  Bell  beiuEi  the  judge  of  iniprove^ 
ment,  she  could  ui>on  notice,  or  perhaps  even  upon  refusal  U 
accept  the  $100,  revert  to  and  demand  the  reut.  payable  imdei 
the  lease. 

It  is  urged  that  Mrs.  Bell,  and  Mrs,  Bell  in  person,  onh 
could  determine  as  to  the  improvement  in  business,  and  ihfti 
she  did  not  do  so,  but  when  we  look  at  all  the  circunistnncef 
I  think  that  contention  cannot  be  maintained.      The  bii&ineai 
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was  in  the  hands  of  her  solicitor  and  agent  here,  she  residing  in    oouir  or 

England,  all  arrangements  were  made  on  her  behalf  by  her      

solicitor  and  agent,  the  solicitor  holding  her  power  of  attorney.        ^®^® 
These  persons  were  in  touch  with  business  conditions  here,  and     '^^^'  ^^' 
Mrs,  Bell,  except  on  their  advice  and  instructions,  could  not  be.       j^j^T 
The  arrangements  for  rent  reductions  were  made  by  them,  and  ^_   t. 
the  s(H;alled  agreement  embodied  in  the  letters  referred  to  was 
theii  aot  m  agents  for  Mfa*  BeU.     It  seeioa  to  me,  under  theae 
circumstances,  that  it  would  be  dnnring  the  line  too  fine  to  say 
that  Mrs.  Bell  only  in  person  could  declare  the  event.     I  think 
that  event  is  aufficieatly  declared  by  Mr.  Langley  in  hia  letter 
of  the  3l8t  of  JanvMPy,  1M8,  to  the  laland  Amusement  Com- 
pany and  Quagliotti. 
I  would  dismiss  the  appeal. 

McPhillips,  J.A.  :  I  would  dismiss  the  appeal.  j.a,     ' 

HsmwTSy  J.A.  would  diamias  the  appeaL  bbebts,  j.a. 

Appeal  disfnmecU 

Solicitors  for  appellant:    Courtney  £  Elliott. 
Solicitor  for  respondent:    W,  H.  Langley. 
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BUSCOMBE    SECTTtlTIES    COMPANY,    LIMITED  i 
ITOIU  WINDEBANK  AND  QUATSINO  TRADING 
mm  COMPANY.  LIMITED.     (No.  2). 

Jan.  17.      Praetiee — So  prooeedingt  for  one  yeor — Tfoliee  to  proctfd — Miut  bt  jtw 
~~  on  olh«r  parly— Marginal  ruUt  973  and  1015. 

SKCUBITIBfl 

Oo  On  an  application  to  conaolidnte  two  actions,  in  the  first  of  n-hich  no  (in 

D.  ceeding   was   taken    for    nne   jear,   the   ilefendmit   baring   entered  i 

KoBi  appearance  to  the  second  action  but  not  to  the  firat.  it  must  be  shew 

ATO*"^  that  the  notice  to  proceed  under  mnrftinal  rnle  P73  was  not  onlj  tilt 

QuATBTito  ("it  served  an  the  opposite  partf. 

Thadiko  Co.    , 

Application   to  consolidate  two  actions,  heard  bv  Ha. 

DONALD,  J.  at  Chambers  in  Vancouver  on  (he  17th  of  Januarj 

1919.     The  first  action  was  commenced  in  1916,  and  defendan 

entered  no  appearance.      The  second  action  in  1918;    to  whici 

defendant  entered  an  appearance.       In  the  first  action,  ther 

was  no  proceeding  taken  for  one  year  and  under  an  order  o 

MoKBisoN,  J.  (reported  ante  p.  323)  it  was  held  that  plainlil 
statement    ,      ,  .,  ■        i     ,  i    ■      ■-  ,i 

had  to  give  one  month  s  notice  before  plaintiff  could  procea 

with  summons  to  consolidate.      The  plaintiff  then  pave  the  on 

month's   notice   by   filing  same   under   Order   LXVIL,  r.  i 

Objection  was  taken  by  defendant  that  "filing"  of  notice  imde 

Order  LXVTL,   r.   4,   is  not  sufficient:     pTovincial  Bank  i 

Phelan  (1909),  2  I.R.  698. 

Armour,  K.C.,  for  the  application. 
Darling,  contra. 

Macdonald,  J.:    Notice  should  be  served,  not  simply  filw 
in  the  registry,  especially  as  defendant  was  represented  bv  i 
Judgment    ao]ici[or_  following  Provincial  Bank  v.  Phelan  (1909),  3  I.R 
698  in  preference  to  Morison  v.  Telfer  (1906),  W.N.  31. 

Application  dismissed. 
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DAWSON  V.  THE  PARADISE  MINE  AND  THE  CANA- 
DIAN PACIFIC  RAILWAY  COMPANY. 

Negligence — Damages — Loading  and  unloading  material  of  poisonous  nature 
on  unguarded  track — Straying  cattle  poisoned — Liability — Parties — 
Amendment— Must  he  made  at  trial— R.8.C.  1906,  Cap,  37,  Sec,  294; 
Can,  Stats.  1910,  Cap,  50,  Sec.  8, 

The  defendant  Company  in  the  course  of  its  business  loaded  lead  ore  on 
cars  of  a  railway  company  and  at  other  times  unloaded  oats  from 
cars  at  the  same  spot,  the  right  of  way  not  being  enclosed.  In  the 
oourse  of  these  operations  particles  of  lead  ore  were  allowed  to  drop 
on  the  right  of  way  and  a  certain  amount  of  oats  fell  in  the  unloading. 
The  plaintiff's  cows  which  were  allowed  to  run  at  large,  strayed  on 
the  right  of  way,  and  eating  the  oats  mixed  with  the  lead  ore,  they 
died  from  lead  poisoning.  The  defendant  Company  was  held  liable 
in  an  action  for  damages  for  negligence. 

Held,  on  appeal,  that  the  evidence  did  not  disclose  any  duty  on  the  defend- 
ant's part  towards  the  plaintiff  and  the  appeal  should  be  allowed. 

Per  Macdonald,  C.J.A.:  If  a  mistake  is  made  as  to  the  parties  in  an 
action,  the  proper  amendment  should  be  made  at  the  trial.  A  judge 
cannot  constitute  an  amendment  by  mere  undertakings  of  counsel. 

Appeal  from  the  decision  of  Thompson,  Co.  J.,  of  the  13th 
of  June,  1919,  in  an  action  for  damages  for  the  loss  of  three 
co\^8,  valued  at  $600,  the  cows  having  died  from  the  effects  of 
lead  poisoning  caused  by  the  animals  eating  grain  mixed  with 
dust  that  had  fallen  from  lead  ores  while  in  process  of  trans- 
portation. The  plaintiff  resides  in  Athalmer,  British  Columbia, 
about  three-quarters  of  a  mile  from  the  Canadian  Pacific  Rail- 
way station.  She  owned  three  cows  which  were  allowed  to  run 
at  large.  They  wandered  on  the  right  of  way  of  the  Canadian 
Pacific  Railway  and  while  on  the  right  of  way  found  oats  near 
the  track  which  was  mixed  with  lead  ore.  They  ate  this  mix- 
ture and  died  of  lead  poisoning.  The  right  of  way  was  not 
enclosed.  On  this  part  of  the  right  of  way  the  defendant  the 
Paradise  Mine  was  accustomed  to  load  its  ore,  composed  of 
silver  and  lead.  Pieces  of  ore  would  fall  on  the  right  of  way 
and  in  time  there  was  an  accumulation  of  small  particles  of 
lead  ore.  The  same  Company  through  its  servants  were  accus- 
tomed to  unload  oats  at  the  same  place,  small  quantities  of  which 
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Ml  on  the  right  of  wuy  and  IxH'amp  mixed  wirh  the  lead  ore. 
On  the  trial  counael  argiied  that  the  Paradise  Jline  was  not  lip 
[iroper  name  for  one  of  the  defeudnnts,  the  actual  owners  of 
the  miue  being  R.  R.  Eriii;e  and  the  Estate  of  the  Iat«  Jamee 

Dawbon  lljimmond.  and  it  was  agreed  that  the  Invermere  Contracting 
"-  C'oiupanj  sbonki  be  added  as  a  party  defendant,  but  at  the 
Mint.  proper  names  of  defendants  were  not  known  to  counsel  it  was 
afireed  ihe  original  style  of  eauso  should  stand  and  counael  for 
the  defendants  nndertoolc  that  the  real  owners  of  the  Paradise 
Mine  (which  is  nut  an  incorporated  company  but  oxnied  bv 
private  individuals)  and  the  Invermere  Contracting  (i'ompan.T 
should  he  bound  by  the  judgment.  The  trial  judge  diemiBud 
Ihe  action  as  against  the  Canadian  Pacific  Railway  and  pave 

suument  judgment  agaiuHt  the  owners  of  ibe  Paradise  Mine,  holding 
that  under  the  law  of  the  Province  the  cattle  were  not  tre«- 
pHssers  and  were  killed  by  the  negli^nce  of  said  dofendimt, 
thai  even  if  they  were  treapasscrs  the  Company  should  have 
exorcised  towards  them  the  care  which  must  be  exercised  toward* 
even  trcspaasers,  and  that  having  the  poisonous  mixture  con- 
atitnted  a  trap  towards  which  Ihr  animals  should  naturally  be 
drawn,  thereby  causing  their  death.  The  defendant,  the  Para- 
dise Mine  appealed. 

The  appeal  was  argued  at  Victoria  on  the  20th  of  January, 
1019,  before  Macdosald,  CI.  A.,  Galliiibk  and  Ebebts,  JJ.A. 

Spreull,  for  appellant:  The  Railway  is  exempt  under  sMiion 
294  of  tho  Railway  Act.  The  Paradiso  Mine  not  bein?  an 
incorporated  company,  leave  to  amend  was  granted  to  allow 
owners  to  be  added  as  parties,  but  it  was  agreed  that  the  caae 
should  stand. 

[Macddnai,!),  C.J. a.  :  If  there  is  any  question  of  a  mistake 
or  a  misdescription  of  the  appellant  Company,  the  proper 
amendment  should  have  been  made  at  the  trial.  We  are  appa^ 
ently  dealing  with  a  company  which  was  not  liefore  the  trial 
Court  at  all,  exetqit  by  a  sort  of  understanding  Itetwoen  counsel- 
We  are  dealing  with  another  allcgvd  entity  thai  doos  not  exist 
at  all.  1  think  it  should  Ik>  understood  that  judges  cannot 
constitute  amendments  in  this  way,  by  mere  undertakings  of 
counsel,] 
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The  cattle  were  trespassing  and  there  is  no  duty  to  a  tres- 
passer. It  is  the  duty  of  the  owner  to  keep  in  his  cattle:  see 
Dohle  V.  Canadian  Northern  By.  Co.  (1916),  19  Can.  Ry.  Cas. 
312;  Erase  v.  Romanowski  (1910),  3  Sask.  L.R.  274.  There 
is  a  certain  duty  to  trespassers:  see  Halsbury's  Laws  of  Eng- 
land, Vol.  21,  p.  382 ;  Cooke  v.  Midland  Great  Western  Rail- 
way of  Ireland  (1909),  A.C.  229.  In  the  case  of  a  trespasser 
having  to  go  some  distance  see  Malone  v.  Laskey  (1907),  2  K.B. 
141. 

M.  A,  Macdonald,  K.C.,  for  respondent:  The  case  turns  on 
whether  the  defendant  owes  a  duty  to  the  plaintiff's  stock.  It 
was  handling  poisonous  material  and  should  take  care.  Cattle 
by  custom  roam,  and  they  were  attracted  by  the  oats.  No 
question  of  trespass  arises:  see  Hinrich  v.  Canadian  Pacific 
Ry.  Co.  (1913),  18  B.C.  518. 

Macdonald,  C. J.A.  :  I  think  the  appeal  should  be  allowed. 
No  duty  on  the  defendant's  part  toward  the  plaintiff  has,  in 
my  opinion,  been  made  out.  And,  of  course,  if  there  was  no 
duty  there  could  be  no  wrong  by  the  defendant  to  the  plaintiff. 
The  proposition  advanced  by  the  plaintiff  is  that  a  customer  of 
the  Railway  Company  loading  lead  ores,  of  which  a  certain  macdonaid, 
small  quantity  falls  upon  the  ground  during  loading  of  the 
cars,  and  subsequently  unloading  grain  from  cars  at  the  same 
place,  which  entailed  the  dropping  of  some  of  it  amongst  the 
ore  lying  on  the  ground,  renders  himself  liable  for  damages  to 
the  owner  of  cows  which  stray  upon  the  premises  of  the  Rail- 
way Company,  and  in  eating  of  the  grain  also  swallow  particles 
of  the  lead  ore,  and  die.  Such  evidence  alone  is  insufficient  to 
create  liability. 


O.JJL. 


Oalliheb,  J.A. :   I  would  allow  the  appeal. 
Ebsbts,  J.A. :  I  would  also  allow  the  appeal. 


Appeal  allowed. 


Solicitor  for  appellant:    Oeorge  J.  SpreuU. 
Solicitor  for  respondent :  A.  B.  Macdonaid. 


GALLIHEB, 
J.A. 

EBEBT8,  J.A. 
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~Applipatiim—"PromiMor)i    mpraenlation" — Effmr    i 


While  the  plaintitT's  ng«nt  wan  iifgotUtinK  u-ith  the  defendant'^  ageot  tm 
iUBurini;  sleet  miU  ua<l  Htliii^  tu  be  titkcn  on  ii  bouw  in  taw  ol  a  luf 
belonging  U>  indopcndent  partiea,  tlie  insurnnr«  n^nt  naked   whetkn 

__  Ihe   BCow   wtis   to   be   towed   •ingly   or    in   tandem    with    other   5coh>. 

intimating  that  in  the  Utler  wse  the  inauranee  would  be  higher.  Thr 
plaintilT'B  agent  then  leJephoned  the  mnBter  of  the  tug  who  inlonnw! 
him  the  scow  was  to  hu  tuwed  ainglj',  lie  tlien  iidviiieil  the  innirann 
agent  that  the  scow  was  to  be  toiveii  singly  and  arranged  for  tnsur 
nnce  at  the  rnte  allowed  for  single  towage.      The  mhiw  waa  towed  in 

jE  tandem  with  two  other  scoivb  and  was  lust. 

Held,  fiffirmlng  the  decision  of  Ci.EMicNT,  J.    (Martin,  .I.A.  dissenting), 

that  the  policj  never  attached  and  the  plaintiff  could  not  reenrer 
Per  Maodoxald,  CJ.A.:  The  interview,  after  the  plnintifTB  agent  We 
phoned,  was  not  merely  un  expreasion  or  expectation  on  Iwlief  but 
amounted  to  a  representation  known  iii  marine  insurance  Inw  at  • 
"promisaory  representation"  which  lhoiit>h  dy  word  of  mouth  onlj, 
afforded  an  anewer  to  tlie  plaintiff's  claim. 

Appeal  from  tiie  dt-ciaion  of  Clemf-nt.  J.  anil  the  verdicr  of 
a  JTiry  in  an  at-tion  tried  at  Vancouver  on  the  25lii  of  November, 
1918,  for  $2,600  on  a  martne-insuraace  policy  siiWribed  by  tlic 
defcndatit  Company  on  a  slupinent  of  steel  rails  and  fitting  on 
a  8COW  from  Vancouver  to  Stillwater  in  tow  of  the  tug  "Pro- 
gressive," whitsli  belonged  to  independent  parties.  The  bciw 
t  was  a  total  loss.  There  were  two  defences:  fl)  The  scow  on 
which  the  steel  was  carried  was  u nsea worthy ;  and  (2)  mis- 
representation upon  which  the  policy  was  issued.  The  jury 
found  the  scow  was  seaworthy.  The  evidence  was  tliat  the 
plaintiff's  agent  (one  Kilty)  saw  the  defendant  Company's 
agent  in  Vancouver  (one  Maitland)  and  said  he  wanted  insur- 
ance on  the  steel.  Maitland  asked  whether  tie  scow  was  (o  lie 
towed  alone.  Kilty  did  not  know  but  at  once  telephoned  lie 
captain  of  the  tugboat,  who  informed  him  the  soow  was  to  be 
towod  alone.      He  then  obtained  the  insurance  on  the  tmder 
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standing  with  the  agent  that  the  scow  was  to  be  towed  alone.  otEimrr,*, 
In  fact  two  other  scows  were  towed  with  the  scow  in  question  in       igjg 
tandem,  when  it  was  lost.      The  action  was  dismissed.      The     Nov.  2d. 
plaintiff  appealed  on  the  ground  that  the  learned  judge  was 

OOUBT  OF 

wrong  in  holding  that  the  policy  never  attached.  appeal 


Davis,  K.C.,  and  J.  H,  Lawson,  for  plaintiff.  ^^^^ 

C  W.  Craig,  for  defendant.  April  1. 


Clement,  J. :   On  the  evidence  it  does  not  strike  me  it  is  a   scanlon- 
qiiestion  of  misrepresentation,  but  of  the  class  of  insurance  they    9!^^™^ 
were  buying.      It  is  drawn  to  the  attention  of  the  man  wanting         v, 
insurance.      "We  have  two  classes  of  insurance,"  and  he  says,  j^^^^ck 
"I  will  take  ^A.'  "     But  the  facts  bring  it  within  "B."     I  think        CJo. 
the  action  will  have  to  be  dismissed  with  costs  on  that  ground. 

From  this  decision  the  plaintiff  appealed.  The  appeal  was 
argued  at  Victoria  on  the  16th  of  January,  1919,  before  Mac- 
DONALD,  C.J.A.,  Maktin  and  Gallihee,  JJ.A. 

Davis,  K,C.,  for  appellant:  The  defences  set  up  were,  first, 
that  the  scow  was  not  seaworthy;  and  second,  there  was  mis- 
representation upon  which  the  policy  was  issued,  namely,  the 
agent  said  the  scow  was  being  towed  alone  when  in  fact  three 
scows  were  towed  in  tandem.  The  jury  found  the  scow  sea- 
worthy, and  the  question  is  whether  the  statement  that  the 
scow  was  to  be  towed  alone  was  such  a  misrepresentation  of  fact 
or  positive  statement  of  fact  in  the  future  which  was  in  their 
control  so  as  to  make  the  policy  void.  The  captain  of  the  boat  Argument 
told  the  plaintiff's  agent  it  was  a  single  tow,  which  information 
was  given  the  defendant's  agent.  There  was  no  falsity  about 
it.  It  was  a  case  of  insurance  of  cargo  under  representation 
not  correct  but  innocent.  Thev  took  two  more  scows  but  we 
knew  nothing  of  it.  On  the  question  of  authority  see  Eldridge 
on  Marine  Policies,  1907,  p.  38 ;  and  on  the  question  of  control 
see  ib.,  p.  307;  Dennistoun  v.  Lillie  (1821),  3  Bli.  202  at  p. 
209  ;  Bowden  v.  Vaughan  (1808),  10  East  415.  This  amounts 
only  to  a  representation  of  what  was  expected :  see  Hubbard  v. 
Glover  (1812),  3  Camp.  313;  Anderson  v.  Pacific  Fire  and 
Marine  Insurance  Co.  (1872),  L.R.  7  C.P.  65.     We  have  two 


BRITTSir  COLtTMBIA  REPORTS. 


[Vol 


iei9 

April  I, 
Bbooks- 


iirpmiients:  first,  a  reprcsrnlatirtn  alioiit  a  future  cvL-ni  ove 
whieh  wp  bave  no  fontrol.  Spcond.  it  woiilil  Ix?  necessary  I 
takp  out  a  policy  under  the  highest  rate  in  or<lcr  to  have  pr< 
teetion:  ace  Aniould  on  MsrJno  Insurance,  Sth  Ed.,  Vol.  1.  ] 
i>87,  Sec.  54S;  Brim  v.  Featherslone  (1813),  4  Taimt.  s«! 
As  to  repreBpQtations  strictly  proiniasory  lieing  coiupUt-il  ^it 
see  Bailey  v.  The  Ocean  Mutua}  Marine  tns.  Co.  (1891),  1 
S.CK,  153;  Perry  v.  Britinh  America  Fire  and  Life  As-furaw 
Company  (1848),  4  U.C.Q.B.  330;  Halsbiiry'a  Laws  of  En^ 
land.  Vol.  17,  p.  114,  par.  811;  Fitzherberi  v.  Mather  (1785; 
1  Term  Rep.  l:i;  Arnoiild  on  Marine  Insurance,  8th  Ed,,  Vo 
1,  pp.  070-84,  Sees.  541-4. 

Craig,  K.C.,  for  respondent:  There  is  a  single-tow  an 
tandem-tow  insurance,  the  premium  being  much  higher  fo 
tandem  tow.  The  plaintiff's  agent  decided  to  take  single  tu' 
after  comnmnicatinii;  with  the  captain  of  the  IkmiI,  it  Ijeina:  ih 
cheaper,  and  the  contract  only  covers  single  tow.  The  stati 
ment  that  it  was  a  single  tow  comes  within  a  description  of  th 
subject-matter  of  the  insurance:  see  The  Londim  .IdsurdJif 
Corporation  v.  The.  Great  Northern  Transit  Company  (183!); 
20  S.C.R.  577.  This  was  not  a  slateiaent  of  expectation,  hi 
H  positive  statenifnt  of  fact  material  to  the  risk  and  vitiates  th 
policy:  see  Dennistoun  v.  Lillie  (1821),  3  Bli.  202;  Bailey  \ 
The  Ocean  Mutual  Marine  Ins.  Co.  (1891),  19  S.C.R.  153 
Cerri  v.  Ancient  Order  of  Foresters  (1808).  25  A.R.  23. 

Davis,  in  reply:  There  are  not  two  different  policies.  Thcr 
is  only  one  policy  but  different  rates  according  to  whether  it  i 
a  single  or  tandem  tow. 

Cur.  miv.  vidl. 


1st  April.  191B. 
Ma(:ih)Nali>,  C.J. a.:  The  plaintiff  having  a  quantity  o 
rails  loaded  on  two  scows,  which  the  Kingeonie  Navigatia 
Oompauy  were  under  contract  with  them  to  tow  to  their  destini 
MACDOKAiD,  tion,  applied  lo  the  defendant  for  ii  policy  of  marine  insurant 
on  the  rails,  Mr.  Kilty,  plaintiff's  secretary,  and  Mr.  Maitland 
defendant's  agent,  met  for  the  purpose  of  arran^ng  the  influi 
ance.  The  latter  called  Kilty's  attention  to  the  fact  that  ihcr 
was  one  rate  of  insurance  when  bcowb  were  to  be  towed  sing!; 
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and  another  and  higher  rate  when  taken  together.     Kilty  then, 
in  the  presence  of  Maitland,  telephoned  to  Capt.   McLennan       igia 
of  the  said  Navigation  Company,  and  what  then  took  place  is,     jj^jy.  26. 
1  think,   fairly  disclosed  in  the  following  extracts  from   the 


;'. 


evidence.      Maitland  says  that  he  understood  that  Kilty  was     appeal 

telephoning  to  ascertain  "the  extra  cost  of  towage  going  up        

single  scows,"  and  Kilty  in  his  examination  for  discovery  said : 

"I  enquired  of  him   (Capt.  McLennan)  as  to  the  rate  of  towing  one  or      April  1. 
more  than  one  scow,  but  eventually  he  agreed  to  handle  this  shipment  as      T 
a  single  tow  at  the  same  rate."  Scanlon- 

The  meaning  of  this  is  not  in  dispute  between  counsel,  it  being    0*Bbien 

conceded  that  the  scows  were,  according  to  this,  to  be  towed         '„. 

singly  without  extra  charge.      On  cross-examination  at  the  trial  ,  Boston 

Maitland  was  asked  the  question:  Co. 

"And  he   (Kilty)   came  back  after  finishing  the  telephone  conversation 
and  said:    *Yes,  they  are  going  single  scow/  didn't  he?" 

to  which  he  answered : 

"He  told  me  they  were  going  by  single  scow,  yes." 

Thereupon  the  policy  was  issued  at  the  lower  rate  of  insur- 
ance. The  scows  were  not  taken  up  singly  and  one  was  lost. 
The  plaintiff  sues  in  respect  of  said  loss,  and  the  defendant 
relies  upon  the  representations  aforesaid  that  the  scows  were 
to  be  towed  singly,  which  representation  was  not  fulfilled. 

The  plaintiff  does  not  dispute  the  materiality  of  the  state- 
ment as  to  the  manner  of  towing,  but  they  say  there  was  no 
representation,  but  merely  a  statement  by  Kilty  of  what  Capt.  >«acdo5ald, 
McLennan  told  him,  which  both  parties  equally  relied  upon. 

The  question  is  one  of  fact,  one  which  a  jury  could  be  called 
upon  to  decide  under  proper  direction  from  the  Court.  In  this 
case  it  was  decided  by  the  learned  judge  himself,  who  held  that 
the  policy  never  attached  and  that  there  was,  in  the  circum- 
stances, no  insurance  at  all  of  the  rails  on  the  lost  scow.  I 
agree  with  him  in*the  result,  but  for  a  different  reason.  The 
inference  I  draw  from  the  evidence  and  which  I  think  does 
not  conflict  with  that  drawn  by  the  learned  judge,  is  that  Kilty 
made  a  positive  representation  that  the  scows  would  be  towed 
singly.  In  an  ordinary  transaction  that  representation  would 
amount  to  a  warranty,  but  in  marine-insurance  law  it  appears 
to  be  regarded  as  a  promissory  representation  which  may  be 
relied  upon  notwithstanding  that  it  was  made  by  word  of  mouth 
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and  not  included  in  t.hi>  writton  contract.  Tliut  siifb  a  parol* 
promissory  representation  if  made  would  be  an  answer  to  thit 
action  is  not  disputed  by  connsel  for  llie  plainlifT.      Tkey  pTii 

■their  defenep  on  tiiis,  that  Kilty's  wcirds  amounted  lo  nothing 
more  than  a  rept'tition  of  what  Capt,  McLennan  had  lold  liiin 
and  could  in  the  circumstances  amount  only  lo  an  expression  nl 
expectation  or  belief.      Plaintiff  relies  on  Bowden  v.  Vawjhnt 

.  (1808),  II.)  East  115,  and  Hubbard  v.  (ihver  (1812),  3  Camp 
.'S13.  while  dpfcndant  relies  nn  Bniley  v.  The  Ocenn  Mutua. 
Marme  ins.  Co.  (1891),  19  S.C.R.  153.  In  cases  of  this  sorl 
where  the  questiun  is  one  of  fact,  decisions  un  other  facts  an 
only  helps  to  a  conclusion  on  the  particular  circnnistanees  bcfon 
the  Court.  The  learned  authors  of  Amould  on  Marine  Inaup 
ance,  8tb  Ed.,  in  a  foot-note  at  page  688  roferrinp  lo  Hubbare 
V.  (Jlover,  say: 

"It  is  submitted  that,  with  the  modern  tnenns  of  communicntion,  *  aUt* 
nicnt  tliat  therp  Has  a  cargo  rnidj  would  gencr«]l.r  oat  be  livid  to  be  i 
m«re  expression  of  belief." 

In  the  case  at  bar  the  parties  were  in  immediate  coinmunina 
tion  with  Capt  Mel-ennan.  Mr.  Afaitland  was,  I  think,  entitled 
to  believe  that  Kilty  was  making  a  definite  agreement  witli 
Capt-  MoI.ennan,  about  which  there  could  l>e  no  question  til 
mere  expectation  or  belief.  What  was  arranged  was  ciciirli 
within  the  control  of  Kilty  and  McLennan,  and  nothini;  bin 
'  bad  faith  on  the  part  nf  the  latter  could  interfere  with  ihf 
carrying  out  of  the  arrangement.  I  think  the  true  inferencf 
ia  that  Kilty  was  willing  to  take  the  cheaper  insurance  on  thf 
strength  of  that  Hrranf^ment.  and  I  would  not  infer  thtti  iif 
was  in  effect  asking  Maitland  to  take  the  risk  of  Mcl^nuan'f 
breach  of  that  arrangement.  In  the  cases  supra  nimn  whiHi 
plaintiff  relies,  the  circunietarnvs  were  very  different  to  those  ot 
this  case;  in  the  nature  of  things  insurers  could  only  spcnk 
of  the  gailiuge  of  ships  in  distant  scus  from  expectation  au'l 
belief.  T'nccrtainty  as  to  the  sailings  of  aliipa  more  than  n 
century  ago,  before  the  days  of  modern  liners,  mnst  have  alwaj's 
been  in  the  minds  of  insurance  underwriters  and  brokers,  and 
they  could  well  be  assumed  to  understand  that  representationB 
of  insurers  no  nearer  the  ships  than  themselves,  as  to  dates  of 
sailings  or  readiness  of  cargo  were  mere  expoctations. 
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The  only  diiference  of  note  between  the  facts  of  this  case  <'^*°^»'' 
and  Bailey  v.  The  Ocean  Mutual  Marine  Ins.  Co.,  supra,  is       1918 
that  here  the  insurer  is  not  the  owner  of  the  ship,  but   is     Nov.  25. 
merely  the  owner  of  the  cargo,  while  there,  as  appears  from' 

COUBT  OF 

the  report  in  the  Court  below  (22  Nova  Scotia  Reports,  p.  5),      a^pkeal 
the  insurers  were  the  ship-owners.      But  in  the  view  I  take 
of  the  facts,  Maitland  had  the  right  to  assume  from  what  passed 

at  the  telephone  that  Kilty  had  control  and  had  by  his  arrange- i_ '_ 

ment  with  Capt.  McLennan  put  an  end  to  any  doubt  as  to  the     Bbooks- 
manner  in  which  the  scows  should  be  towed.  O'Brien 


1010 


I  would  therefore  dismiss  the  appeal. 


CJo.  Ltd. 

V. 

Boston 
Insurance 
Martin,  J.A.  :   I  regard  the  conversation  between  the  insur-        Co. 

ance  broker  Maitland  and  Kilty,  the  plaintiflF's  agent,  at  the 

latter's  office,   as  being  in  effect  participated   in  by   Captain 

McLennan,  the  master  of  the  tug  "Progressive"  that  was  to 

tow  the  scows  as  an  independent  contractor,  not  imder  plaintiff's 

control,  when  he  was  telephoned   to  by  Kilty  "in  front  of" 

Maitland,  to  the  same  extent  as  if  he  had  been  present  in  the 

office,  because  Maitland  heard  what  Kilty  was  saying  and  Kilty 

told  him  truthfully,  it  is  admitted,  what  McLennan  had  said  to 

him  in  response  to  the  question  as  to  whether  the  scows  were 

going  to  be  towed  separately  or  together,  i.e.,  a  single  or  a 

double  tow,  and  McLennan  answered  that  they  were  going  as  a     martin, 

single  tow.      In  other  words,  he  simply  passed  on  to  Maitland 

what  McLennan  had  represented — nothing  more  or  less.     Kilty 

was  led  to  make  tliis  inquiry  by  the  fact  that  when  !ilaitland 

came  to  his  office  about  the  insurance  he  told  him  that  there 

w^ere  different  rates  on  single  and  double  tows,  the  premium 

being  one-quarter  of  one  per  cent,  higher  on  the  double  tow. 

In   consequence  of  that  representation   by   the  master.   Kilty 

paid  the  premium  for  a  single  tow. 

These  facts,  in  my  opinion,  bring  the  case  within  the  principle 
of  Bowden  v.  Vaughan  (1808),  10  East  416;  10  R.R.  340, 
where  it  was  held  that  a  representation  as  to  the  time  of  the 
ship's  sailing  made  by  the  owner  of  goods  on  board  must,  from 
the  nature  of  the  thing,  be  considered  only  as  a  probable  expecta- 
tion, he  having  no  control  over  the  event.      The  statement  was 
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■  iiiaclc  on  October  27th,  1807,  that  the  ship,  a  Portiiguefle,  "wmili 
sail  in  a  few  days"  from  Lifibon,  but  ahe  diJ  not  sail  til 
Novemlier  3!)tb,  anil  was  captured  hv  tlit'  Frcnt-h  armv,  wlnol 

-had  been  marching  on  I.inbou,  when  slill  in  the  Tiigus  on  tin 
:{Otb.  The  iiialcrlality  of  (he  representation  in  war  time  wa 
admitted,  and  the  broker  swore  that  "if  it  had  been  represented 
ttiat  the  ship  was  not  lo  sail  in  less  than  a  month  the  insuraua 
t'onld  not  have  been  effected"  at  all  as  the  French  annv  marcli 
ing  on  Liubon  was  daily  expected  there,  1  find  myself  unabii 
to  distinguish  that  ease  in  principle  from  the  present.  It  ia 
'>f  course,  quite  different  where  the  assured  has  control  of  hi 
vessel  and  her  eipiipment,  e.g..  Edwoids  v.  Foohier  (ISOS).  : 

:  (  ainp.  53U,  and  Bailr.y  v.  The  Oiean  Mutual  Marine  Im.  Co 
(1891),  19  S.C.R.  153,  wherein  the  dislinelinn  ia  pointed  on 
at  p.  155  between  "a  representation  ....  a  mere  matter  o 
ixpcctalion  or  l>elit'f"  and  "a  representation  or  affirmation  o 
a  positive  fact." 

This  is  the  ease  of  a  single  tow  us  represented  being  in  thi 
minds  of  both  men  and  then  the  lower  rate  of  premium  woiil< 
follow  as  of  course:  it  is  not,  in  rny  opinion,  with  all  du' 
respect,  really  the  case  of  two  distiuct  elassea  of  insurance,  u 
on  a  sailing  ship  or  a  sleamship,  or  a  ship  in  commission  o 
laid  up,  being  offered  and  one  selected,  but  of  one  clas8  of  polie 
with  two  different  rates  based  upon  varying  circumstances. 
Therefore,  I  think  ihe  appeal  should  be  allowetl. 


Galliiieb,  J.A.  ;  I  wonld  dismiss  the  appeal.  I  take  tb 
same  view  as  the  learned  trial  judge  that  it  is  not  a  case  o 
representation  and  does  not  fall  within  Hubbard  v.  Olace 
(1812),  3  Camp.  313.  Maitland  said.  "After  Kilty  had  lele 
phoned  the  tug  people  he  told  me  to  insure  them  under  siugl 
low."  He  further  said,  "I  did  not  pay  particular  atlenlinn  t 
his  conversation."  I  do  not  think  this  is  really  affeet»l  h 
the  cross-examination  of  Mr,  Davis  or  the  examination  f" 
discovery  put  in.  I  do  not  regard  what  look  place  as  lieiii) 
any  different  in  effect  to  what  would  have  been  if  Kilty  hm 
obtained  all  the  facta  from  the  tug  people,  and  then  have  gon' 
down  and  instructed  ilaitland  to  make  out  a  risk  for  two  singl 
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tows.  Surely  the  fact  that  Maitland  was  sitting  there  and 
heard  the  conversation  at  one  end  and  understood  that  Kilty 
was  satisfying  himself  as  to  what  kind  of  a  policy  he  wanted, 
cannot  be  deemed  a  representation  on  which  he  acted  himself? 

Appeal  dismissed,  Martin,  J, A.  dissenting* 

Solicitors  for  appellant:  Davis  &  Co. 
Solicitors  for  respondent:    Craig  &  Parkes. 
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PRINCE  RUPERT  DEVELOPMENT  SYNDICATE  v.     magdonau), 

J 

LUSTIG.  (At  Chambers) 

Sale  of  land — Agreement  for — Foreclosure  and  personal  judgment-'— Vendor        .1919 
not  entitled  to  both — Must  elect.  Jan.  17. 


A  vendor  under  an  agreement  for  Bale  cannot  obtain  both  a  personal  judg-      Pbinge 
ment  and  foreclosure,  but  may  elect  which  remedy  he  will  pursue.  iSy^'*^ 

A  MENT 

PPLICATION  for  an  order  nisi  for  foreclosure  of  an  affree-  Syndicate 

ment  for  sale  of  land,  heard  by  Macdonald,  J.  at  Chambers  in      Lustio 

Vancouver  on  the  I7th  of  January,  1919. 

E.  A.  Lucas,  for  the  application. 

Macdonald,  J. :  In  an  action  for  specific  performance  of 
an  agreement  for  sale,  when  counsel  applies  for  an  order  nisi,  he 
cannot  obtain  both  personal  judgment  and  foreclosure,  but  may 
elect  which  course  he  desires  to  pursue,  foreclosure  or  personal  judgment 
judgment:  see  Boydell  v.  Hames  (1915),  21  B.C.  171;  Har- 
greaves  v.  Security  Investment  Co,  (1914)  ,  7  W.W.R.  1 
approved  in  Gale  v.  Powley  (1915),  22  B.C.  18,  Maetin,  J.A. 
at  p.  24. 
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GRANGER  v.  BRYDON-JACK. 


Snle  of  goods — Yaeht  —  Pai/mcHi   deferred- 
receipt  of  pttyinent — ilortf/apn  for  amouf 
Feb.  II.  far  priae  of  gachl — lAability. 


Bill  of  sal*   oolhioMTft 
'  of  purohaie  price ^ 


The  plaintifT,  the  OMraer  of  a  yacht,  discusEfed  with  the  liefpndnnt    the  pn 
chase  bj  him  ot  an   undivided   four'Sfths'   interest  for   $2,000.       Th 
defendoat   could   not   pay   this  huui,   but   inliiiiated   that   lie    ownfii  ! 
beneficial   irtcrCBt   in   n   lot   on   Hnwe   Street   in   Vancouver,     thii'  Jie 
intended  to  wll  thift  inton-at,  and  timt  when  he  did  bo  he  would   I*  '" 
a  position  to  make  the  purcha»e.     The  plaintilT  claimed  the  ilefond*!; 
agreed  in  the  first  Instanen  to  purchase  the  four-BtUis'   intercflt  •'"/ 
in  tlie  meantime  jmy  7  per  cent,  interest  on  the  purchn^e  prfcw.  ">ii 
further  ain'^eil  that  upon  perfeoting  liis  Lille  he  would  givp  plaintJITj 
mortgngc  on  the  lot  ae  security  for  the  purcliane  prien,  Uinrnhj-  oMai'il* 
ing  on  cxtenviun  uf  time  for  payment  tliereof.     The  defendant  did  out 
effect  a  Mle  ot  Ihe  lot,  liut  nlwut  six  nionllis  later,  huving  pt-rfNted  lii; 
title,  executed  and   delivered  a   mortgnge  to  the   plaintilT  rm  thn  Tot 
lor  t2,tlU0,  subjwt  to  I'xiftiiifi  eneuinbranivs  and   without  cuntMninE 
any  ptraonal  coyennnt,  at  the  same  tiiii«  submitting  to  the  pItinLifl  ■ 
draft  ngreenient  of  sale  of  the  four-fifthB'  interest  in  the  yncht,  which 
was  ten  days  later  returnm]  to  the  dcrendiint  duty  eiecuteii,  and  con- 
taining an  acknowledgment  ot  receipt  of  the  purelinse  price,     to  U 
action  tor  ttie  purchftae  priec  of  the  four  fiftW  interest  in  the  yacht: — 

Bati  (Mabttk,  J.A.  dissenting),  that  there  was  no  concluded  contract  until 
the  execution  and  delivery  ot  the  bill  ot  sale  and  the  conaid»ratl«i 
therein  expresned  was  paid  by  the  delivery  of  the  mortgage.  The 
pInintilT's  remedies  are  therefore  confined  tit  the  terms  thcrcel,  inil 
the  action  ns  Irnmed  must  be  dismissed. 


i 


Appeal  Iiy  liofendant  from  the  decision  of  Gbant.  Co.  J,  of 
the  13th  of  June,  1918,  in  an  action  for  $1,000  due  in  respeet 
of  the   purchase  price  of  a  four-fifths'  interest  in   the  yacht 
"Ailsa  II."     In  June,  1913,  the  plaintifT,  who  was  the  owner 
suUment   °^  ^^^  yacht,  being  at   the  time  on   friendly  terms  with  tie 
defendant,  entered  into  a  discussion  with  him  as  to  hia  ptif 
chasing  a  four-fifthe'  interest  in  the  yacht  for  $2,000.      T\ 
defendant  intimated  he  could  not  pay  this  amount  at  onc^ 
that  he  owned  a  liencfieial  interest  in  a  lot  on  Howe  St^e«,^^^ 
Vancouver  that  he  intended  to  sell,  and  then  he  would  he  J^'' 
position    to  make   the   purchase.       Plaintiff   alleged   that    n. 
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defendant  agreed  to  purchase  at  once  and  pay  interest  on  the 
purchase  price  at  7  per  cent.,  and  that  on  his  obtaining  proper 
title  to  the  lot  he  would  give  the  plaintiff  a  mortgage  as  security 
for  the  payment  of  the  purchase  price,  in  consideration  for 
which  the  plaintiff  agreed  to  extend  the  time  for  payment  of    oaANOEB 
said  purchase  price.    In  January,  1914,  the  defendant  informed         *• 
the  plaintiff  he  had  not  been  able  to  make  a  sale  of  the  lot,  but       Jack 
that  he  had  perfected  his  title.      On  the  19th  of  January  he 
executed  and  delivered  a  mortgage  to  the  plaintiff  on  the  lot  for 
$2,000,  subject  to  existing  encumbrances,  said  mortgage  not  con- 
taining any  personal  covenant,  and  at  the  same  time  received 
from  the  plaintiff  a  bill  of  sale  for  a  four-fifths'  interest  in  the 
yacht  in  which  the  vendor  acknowledges  receipt  of  the  purchase 
price.      The  defendant  alleges  that  the  whole  transaction  is  set   statement 
out  in  the  two  documents  referred  to,  and  that  the  mortgage  was 
accepted  as  payment  of  the  consideration  set  out  in  the  bill  of 
sale. 

The  appeal  was  argued  at  Vancouver  on  the  4th  of  December, 
1918,  before  Macdonald,  C.J. A.,  Martix,  McPiiillips  and 
Ebebts,  JJ.A. 

E.  M.  N.  Woods,  for  appellant:  The  trial  judge  gave  judg- 
ment for  goods  sold  and  delivered.  The  facts  are  that  a  bill  of 
sale  was  given  for  the  four-fifths'  interest,  the  consideration 
being  $2,000,  which  was  paid  by  giving  a  mortgage  for  $2,000 
on  a  lot  to  which  the  defendant  had  title.  This  action  is  wrong 
in  law.  His  remedy  is  confined  to  the  terms  of  the  mortgage: 
see  Leake  on  Contracts,  6th  Ed.,  455.  This  was  an  agreement 
to  give  credit:  see  Crawshaw  v.  Homstedt  (1887),  3  T.L.R.  'fi^™®" 
426;  Rabe  v.  Otto  (1903),  89  L.T.  562.  This  case  comes  to 
nearly  being  a  barter:  see  Harrison  v.  Luke  (1845),  14  M.  & 
W.  139. 

Reid,  K.C.,  for  respondent:  We  say  the  sale  really  took  place 
a  year  before  the  mortgage  was  given,  when  the  consideration 
was  $2,000  for  a  four-fifths'  interest  in  the  yacht.  The  mort- 
gage was  subsequently  given  as  security  for  the  amount.  The 
trial  judge  has  so  found.  We  are  not  bound  to  rely  on  the 
mortgage:  see  Fisher  on  Mortgages,  6th  Ed.,  415;  Yates  v. 
Aston  (1843),  4  Q.B.  182.      As  to  the  right  to  go  behind  the 
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staleiiicnt  in  the  iii^lnmieiit  that  the  ponsiileration  was  paid  ec 
The  Equiiahie  Fire  and  Accident  Office  (FAmited)  v.  Tl 
Ching  Wo  Hong  (1006),  23  T.L.ll.  200  at  p.  201.  As  ■ 
reaaonable  time  for  payment  see  Johnson  v,  Dunn  (1005),  ■ 
B.C.  372.  On  question  of  morlgage  being  coDatera]  secriWl 
see  Bagot  v.  Chapman  (1907),  2  Ch.  222  at  p.  227. 

Woods,  in  reply:  The  time  is  fixed  for  payment  by  tia'  (wi 
li'act.  Any  implication  from  a  written  contract  must  be 
noeesaary  one:  see  Ilamlyn  <£  Co.  v.  Wood  £  Co,  (18SH), 
Q.B.  488  at  p.  4fll;  Lee  v.  Alexander  (1883),  8  App.  Cn 
853  at  p.  808. 

Cur.  adv.  vvU. 

lllh  KebruBry.  IBID. 
MAcnuNALD,  C.J. A.  would  allow  the  appeal. 

Majctin,  J. a.;  Having  regard  to  the  findings  of  fact  by  tl 
learned  judge  below,  which,  after  careful  consideration,  I  d 
not  feel  justified  in  iliaturbing,  I  am  of  opinion  rliat  the  appei 
should  be  dismissed. 


McPiin-MPB,  J.A.t  I  am  of  the  cipiniou  that  the  appei 
should  be  allowed.  The  evidence  shews  that  there  were  teni. 
tive  dealings,  nefiotiatious,  and  tenns  of  sale  in  a  oi'rtai 
event,  for  the  sale  of  a  four-fifths'  interest  in  the  "Ailfa  IT-, 
the  respondent  being  the  vendor  and  the  appellant  the  vcmlei 
but  it  cannot  Ik;  said  that  any  concluded  contract  of  sale  reall 
took  place  until  January,  11114.  Then  all  matters  culminate 
in  the  bill  of  sale  being  executed  of  the  four-fifths'  interest,  tl 
Irill  of  sale  bearing  dale  the  20th  of  January,  1914,  and  i(  U  t 
J,  lie  noticed  that  in  a  recital  thpreto  that  this  language  appear; 
"Whereas  ....  the  grantor"  (the  respondent  in  tliis  apjieal 
"ia  possessed  of  the  goods  and  cbattcla  hereinafter  set  fort 
.  .  .  ."  (being  the  "Ailsa  II."),  the  consideration  bein 
$2,000.  The  consideration  was  paid  by  tiie  giving  of  a  mon 
gage  by  the  appellant  to  the  n-spondent,  and  the  $2,000  charge' 
upon  lot  G,  block  92,  district  lot  541,  group  1,  Vancouver  Pi' 
trict,  a  lot  in  the  City  of  Vancouver,  subject  to  two  other  raorl 
gages  thereon  for  $3,500  and  $2,000.  The  Vancouver  eit; 
lot  is  close  in,  and  in  what  might  be  termed  the  business  gcctioi 
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or  apaTtment-house  section  of  the  city.  The  mortgage  has  a 
special  condition  or  term  therein  which  may  be  said  to  be  a 
fixed  term  of  the  sale,  and  indicates  that  the  sale  was  special  in 
its  nature,  and  the  respondent's  remedies  may  be  well  said  to 
be  confined  to  this  term — ^not  a  sale  generally  of  goods  and 
chattels  for  the  stated  price  of  $2,000.  This  is  supported  by 
the  evidence.  It  is  clear  that  the  appellant  only  entered  into 
the  purchase  founded  upon  the  special  terras  of  a  contract  con- 
tained in  and  evidenced  by  the  two  documents,  viz, :  the  bill 
of  sale  and  the  mortgage,  which  constituted  the  consideration 
moving  from  the  appellant  to  the  respondent.  It  was  not  a 
sale  for  $2,000,  constituting  a  debt  due  by  the  appellant  to  the 
respondent  for  which  the  mortgage  could  be  said  to  be  collateral 
security.  This  was  the  contention  of  the  respondent,  but  the 
evidence  wholly  fails  to  substantiate  the  correctness  of  any  such 
finding.  The  special  provision  in  the  mortgage  reads  as  fol- 
lows : 

"The  principal  to  be  paid  out  of  the  first  proceeds  of  the  sale  of  the 
equity  of  the  mortgagee  in  the  said  land,  the  first  payment  of  interest  to 
be  made  on  the  19th  of  January,  1916,  interest  thereafter  to  be  paid 
annually  on  the  19th  of  January  in  each  and  every  year." 

It  is  clear  that  the  consideration,  viz.,  the  $2,000,  was  to  be 
paid  and  paid  only  out  of  that  which  was  accepted  by  the 
respondent  as  the  purchase  price — that  is  the  mortgage.  The 
evidence  is  incontrovertible  that  that  was  the  consideration,  and 
that  only  for  the  entry  into  the  purchase  by  the  appellant.  It  *'^^^^'™» 
may  be  said  that  the  transaction  was  peculiar  in  its  making,  but 
with  that  the  Court  has  nothing  to  do.  The  Court  does  not 
make  the  contract — the  parties  to  the  sale  do  this^-and  it  is  the 
contract  only  which  the  Court  can  be  called  upon  to  enforce  or 
give  eflFect  to,  and  the  contract  will  be  given  effect  to,  save  in 
cases  of  fraud,  or  where  it  may  be  against  public  policy  or 
illegal.  It  is  not  permissible  for  either  of  the  parties  to  later 
seek  to  alter  or  change  that  which  was  agreed  to  at  the  time  of 
sale,  and  here  we  have  an  executed  contract,  and  that  executed 
contract  only  is  capable  of  being  invoked  and  insisted  upon  by 
the  vendor. 

The  documentary  evidence  is  conclusive  and  is  against  the 
contention  of  the  respondent,  and  with  deference  to  the  very 
able  argument  of  counsel  for  the  respondent,  I  cannot  persuade 
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"^^JT"'     myself  that  it  is  possible  to  contend  otherwise.     The  judpnen 

of  Kennedy,  J.  (afterwards  Lord  Justice  Kminedy)  in  Rahe  v 

'"»        Otto  (1903),  89  r,.T.  562,  is  a  case  much  in  point,  and  I  appij 
Feb.  II.     [lie  language  of  Ihe  learned  judge  to  the  facts  of  tliis  case: 
~~  "In  these  circumitanceB  I  am  of  opioion  that  no  Botion  will  lit  in  Uu 

^"■'J'*'™     present  c»M." 

BB^H-  (See  Harrison  v.  Luke  (1845),  14  M.  &  W.  1-39;  see  ah 
Leake  on  Contracts,  6th  Ed.,  455:  "A  contract  or  debt  may  I» 
incurred  upon  terms  which  limit  the  right  of  the  creditors  ti 
payment  out  of  a  s]>ecial  fund.")  Yates  v.  Aston  (1843),  ' 
Q.B.  182,  is  distinguishable  from  the  present  case — (the  morl 
gage  we  have  before  us  was  made  in  pursuance  of  the  Shor 
Forms  of  Morlgage  Act).  Further,  this  case  is  one  that  wa 
held  not  to  be,  Lord  Denman,  C,J.  saying  at  p.  196: 

"The  mortgnge  does  not  npjiear  ts  have  been  taken  in  an  tin  fuel  ion,  but  d 
It  Mwurity  collateral  to  the  contract,  raigetl  by  the  request  nnd  the  a*rinr 
in  conac<|uence." 

With  deference  to  the  learned  counsel  for  the  reapondenl, 
cannot  see  the  applicability  of  The  Equitable  Fire  and  AcciJen 
Office  (Umiled)  v.  The  Ching  Wo  Hong  (1906).  23  T.l.H 
200  at  p.  201.  If  applicable  at  alt,  it  is  helpful  to  the  appclian 
to  thia  extent,  that  it  is  open  to  shew,  as  between  the  parties 
what  was  the  real  transaction,  and  what  the  consideration  reall; 
was.  Further,  here  we  have  a  concluded  contract,  and  ilia 
must  be  given  effect  to,  and  1  would  refer  to  what  Lord  Dave; 
itCPttii«p.,3gidatp.  201: 

"What  was  handed  to  tlie  respondents  was  tfie  instrument  with  tli« 
clnuse  in  it  [I  would  by  wuy  of  analiij^y  here  say  the  mortgage  with  tlw 
clause  in  it|  and  that  was  notice  to  them,  and  made  it  part  ol  the  cnnlwt 
that  there  would  be  no  liability  until  the  premium  was  paid." 

I  would  further,  by  way  of  analogy,  say  there  would  be  & 
liability  until  tiie  sale  of  "the  equity  of  the  mortgagee." 

Bagot  V.  Chapman  (1907),  2  Ch.  222  at  p.  227  ia  distin 
guishable  from  the  present  case.  Here  it  is  not  simplicitcr.  ' 
mortgage  without  covenant.  There  is  in  the  mortgage  befor 
us  an  express  provision  for  the  manner  of  payment  of  the  prin 
cipal  secured  by  the  mortgage.  Lee  v.  Alexander  (1883),  ! 
App.  Cas.  853  at  p.  868  is  a  case  which  well  indicates  Uie  trin 
course  to  be  pursued  when  a  deed  follows  "previous  letters  o 
missives  which  contained  the  terras  of  the  agreement  betwcei 
the  parties."      It  is  the  deed  which  niuet  be  looked  at,  and  iha 
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is  what  has  to  be  looked  at  here.    The  bill  of  sale  and  morteage  ^w^'"  o' 

,  AFPBAI. 

are  the  executed  contracts,  but  apart  from  them  it  is  evident       

that  the  concluded  contract  is  in  complete  agreement  with  all        ^^^^ 

that  previously  took  place,  and  this  is  always  a  matter  of  satis-  ^eb.  11. 


faction  to  the  Court,  and  the  parties  cannot  complain  if  they  oaj^j^o^g 

are  held  to  their  contract.     In  this  connection  it  is  interesting  «. 

to  observe  what  the  Lord  Chancellor  (Earl  of  Selbome)  said  at  j^o^  * 
p.  868  in  Lee  v.  Alexander,  supra: 

"And  perhaps  there  is  a  great  temptation  to  refer  to  that  which  satisflee 
you  that  the  construction  which  you  put  upon  an  instrument  is  in  accord- 
ance with  the  previous  contract  and  intention  of  the  parties.  That  tempta- 
tion it  is,  however,  not  well  to  yield  to,  except  when  the  documents  can  be 
legitimately  referred  to  for  the  purpose  of  construction." 

This  appeal  presents  rather  an  imique  and  unusual  transac- 
tion, yet,  although  such  be  the  case,  it  cannot  be  insisted  upon 
by  the  respondent  that  the  transaction  should  now  be  viewed  in  ^^ ., 

*/  r  ^      ^  ICGPHnJJFS, 

other  light  than  the  facts  disclose,  and  it  is  only  the  concluded  j.a. 
contract  that  can  be  enforced.  That  the  contract  should  be  in 
unusual  terms  does  not  admit  of  those  terms  being  set  aside  and 
usual  terms  supplied  and  given  effect  to.  I  cannot  say  that 
I  have  arrived  at  my  conclusion  without  qualms  of  hesitancy. 
However,  being  of  the  opinion  that  it  is  the  duty  of  the  Court  to 
interpret  contracts,  not  make  them,  and  not  to  supply  terms 
that  would  in  their  nature  be  repu^ant,  the  ends  of  justice 
impel  me  to  allow  this  appeal. 

The  action  should  be  dismissed,  with  costs  here  and  in  the 
Court  below  to  the  appellant. 

Eberts,  J.a.  would  allow  the  appeal.  ebebts,  j.a. 

Appeal  allowed,  Martin,  J, A.  dissenting. 

Solicitor  for  appellant :  E.  M^  N,  Woods. 
Solicitor  for  respondent:  D,  8.  Wallbridge, 
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"prLr      ^^    ^^    ^^^^    REGISTRY    ACT    AND    SCOTTISH 
—  TEMPERANCE  LIFE  ASSURANCE  COMPANY. 

iei9 

April  1,      Praotiot — Covrl  of  Appeal— Cotts—Dintnct  Itegi»lrar  of  Ttttea  a  parig- 

Appellant — Oroim  Oosta  Act— Application  of~R.B£.0.  IDIl,  Cap.  t 

In  re  Land  — B.C.  Slat*.  11)14,  Cap.  *3,  Sees.  83  and  65. 

Reoistby 
Act  AND 

Soornsn    *  dirtrict  registrnr  of  titlea  is  sn  omeer  of  tlie  Crown  within  the  mMiiiD 

Tbhpibance  of  the  Crown  CobU  Act.  and  the  Court  is  prohibited  from  making  ar 

LmAssiiB-  order  or  direction  its  to  posIb  for  or  afntinst  him.      This  rule  applii 

ABO    o.  ^^  ^^^  where  by  statute  Ihe  coatB  are  to  follow  the  event  also  on  U 

dismiasal  of  an  appeal  tnken  by  him  to  the  Court  of  Appeal. 

In  re  nardinor  and  Dialrict  Hvgiatrar  of  Titlts  (19U1,  19  B.C.  243  followB 

Motion  by  the  Registrar-General  of  Titles  to  the  Conrt  o 
Appeal  for  directions  as  to  coats,  the  Registrar-General  siibmj 
ting  Itat  the  order  of  the  Court  of  Appeal  in  this  matter  of  th 
statement  5th  of  June,  1917  (see  24  B.C.  232),  waa  in  error  in  directin 
that  the  costs  should  be  taxed  and  paid  by  the  district  regislra: 
The  motion  waa  heard  at  Victoria  on  the  7tli  of  .laniiar; 
1919,  by  Macdonald,  CJ.A.,  Maetin  and  Galliheh,  JJ.A. 

The  Registrar-General  of  Titles,  for  the  motion:  The  distri< 
registrar  is  entitled  to  the  protoclion  of  the  Crown  Coals  Ac 
This  is  affirmed  in  In  re  Gardiner  and  District  Registrar  c 
Titles  (1914).  19  B.C.  243. 

Sir  C.  II.  Tupper,  K.C.,  contra:    The  Gardiner  case  can  h 

distinguished,   as  section  114  of  the   Laud   Registry  Act  wa 

amended  after  the  Crown  Coats  Act  was  paaaed.  I  say  thai  if  th 
Areument  ,      t^.      .      -r.     ■  ■  t      r,       '      r   i 

Crown  or  tin?  District  Registrar  come  into  the  Court  of  Appes 

they  are  bound  by  the  Court  of  Appeal  Act.    The  Act  gives  th 

registrar  access  to  the  Courts  of  first  instance  and  the  Crow 

Costs  Act  deals  with  the  Court  below  where  there  is  discretior 

My  second  point  ia  the  Crown  is  not  concerned  in  this  appeal :  se 

Motl  V.  Lockhart  (1883),  8  App.  Cas,  668  at  p.  fi72.     Havin 

come  to  this  Court  and  after  putting  us  to  the  burden  of  comin 

here  they  failed.     They  should  bo  responsible  for  the  costs:  se 
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Thomas  v.  PHtchard  (1903),  1  K.B.  209;   In  re  The  Earl  of  ^^^SL^' 

Radnor's  WiU  Trusts  (1890),  45  Ch.  D.  402  at  p.  423.  — ■ 

The  Registrar-Qeneral,  in  reply. 

Our.  adv.  vuli.  ^P"'  '• 

IkbcLaitd 
Ist  April,  1919.         RntSTRT 

Macdonald,  C.J.A.  :    Before  the  enactment  of  the  Crown    g^^^iBH 
CoatB  Act,  R.S.B.C.  1911,  Cap.  61,  which  came  into  force  in  TEM«k*t«3i 
1910,  this  Court  had,  I  think,  power  subject  to  the  proviaiona    utrmCo. 
of  the  Court  of  Appeal  Act  to  award  coats  of  an  appeal  either 
to  or  against  the  Crown,  its  officers  or  servants,   in  cases  in 
which  by  that  Act  a  right  of  appeal  was  given,  of  which  the 
Crown  could  take  advantage.      Rex  v,   Woodhouse   (1906),  2 
K.B.  501;    Thomas  v.  Pntchard  (1903),  1  K.B.  209.      The 
jurisdiction  of  the  Court  over  costs  was  complete,  though  the 
Act  imposed  certain  obligations  on  the  Court  in  the  exercise  of 
this  jurisdiction.      For  instance,  it  was  enacted  that  the  costs 
of  every  appeal,  with  certain  specified  exceptions,  shall  follow 
the  event  unless  the  Court  for  good  cause  should  otherwise  order. 
To  give  effect  to  the  right  of  the  successful  party,  the  Court,  I 
think,  must  make  an  order  or  give  a  direction.      The  motion 
before  us,  founded  on  the  Crown  Costs  Act,  is  made  by  the 
Registrar-General  of  Titles  for  an  order  to  strike  out  that  part 
of  the  minutes  of  judgment  dismissing  an  appeal  by  him  to  the 
Court,  which  orders  him  to  pay  the  costs  of  the  appeal.      The  >'*o~'J^*"' 
Crown  Costs  Act  declares  that : 

"No  CoDit  or  Judge  Bhall  have  power  to  adjudge,  order,  or  direct  that 
the  Crown,  or  any  officer,  servant,  or  agent  of  and  acting  for  the  Crown, 
Bhall  pay  or  receive  any  coata  in  any  cause,  matter,  or  proceeding,  except 
□nder  the  provitiona  of  a  statute  which  expreaaly  authorizes  the  Court  or 
Jndge  to  pronounce  a  judgment  or  to  make  an  order  or  direction  as  to 
costs  in  favour  of  or  against  the  Crown." 

The  contention  of  counsel  against  the  motion  ia  that  the  Court 
of  Appeal  Act,  not  the  Court,  disposes  of  the  costs  when  good 
cauee  is  not  found  for  ordering  that  they  shall  not  follow  the 
event,  and  that  as  the  Crown  Costs  Act  only  prohibits  the  Court 
from  making  any  order  or  direction  as  to  costs,  it  does  not  apply 
at  all  to  a  case  where  costs  are  to  follow  the  event.  The  argu- 
ment is  alluring  but,  in  ray  opinion,  unsound.  I  regard  the 
enactment  that  costs  shall  follow  the  event  as  a  direction   (an 
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°^^^  °'  imperative  direction,  it  is  tnie)   that  in  the  absence  of  good 

cause  for  otherwiee  ordering,  the  coals  shall  by  the  judgment  be 

191»  given  to  the  party  who  has  succeeded.      Costs  can  in  case  of 

April  1.  resistance  be  recovered  only  by  oxeeution,  and  execution  can 


«LAin)  issue  only  on  a  judgment  or  order,  not  on  the  statute.     The 

Rkgibtbt    order  or  direction  ia.  necessary  to  give  effect  to  the  statutory 

Scottish    rights  and  obligations  of  the  parties. 

LirKABHim-      Even  if  it  were  granted,  as  argued,   that  the  taxing  officer 

AKcatCo.    eould  tax  the  costs  without  any  direction,  what  would  that  avail 

but  lo  fix  the  amount  ?     It  therefore  comes  back  in  the  end  to 

this — that  the  formal  judgment,   the  judgment  of  the  Court, 

must  fontain  the  order  for  costs.      The  duty  to  give  effect  lo 

the  statute  is  lo  lie  discharged  by  the  Court,  not  by  the  mia- 

istevial  officers. 

There  are  expressions  in  the  many  judgments  dealing  with 
the  subject  of  "event"  under  the  EngUeh  rule  which  imghl  be 
thought  to  bear  on  the  subject  of  this  motion,  but  in  none  o1 
them,  with  the  exceptions  to  Ix;  presently  referred  to,  was  rhi 
point  now  under  consideration  raised  or  considered.  Fvt 
example,  in  Rcid.  Hewitt  and  Company  v.  Joseph  (IttlS),  .\.C. 
717,  the  latest  and  most  authoritative  case  ou  the  mciuiitig  of 
"event,"  Viscount  Haldane  speaks  of  the  statute  as  giving  the 
costs  "automatically,"  but  it  is  evident  in  the  result  that  thai 
MACDORALD,  expression  was  not  used  in  a  sense  repugnant  to  the  conclusion 
'  ■  '  to  which  I  have  come.  The  judgment  of  their  Lordships 
expressly  directs  to  whom  the  costs  in  that  case  are  to  be  paid. 
The  Courts  below  having  declined  to  give  the  party  who  hud 
succeeded  on  one  of  the  issues  the  costs  of  that  issue  in  uwonl- 
ance  with  the  rule,  their  Lordships  ordered  that  the  judgmenl 
of  Bailhache,  J,  should  bo  "varied  by  adding  thereto  a  direetioit 
that  the  defendants  do  have  the  costs  of  the  issue  as  to  ihe 
quality  of  the  goods." 

The  point  before  us  was  decided  by  ibis  Court  in  In  re 
Qardiner  and  the  District  Registrar  of  Titles  (1914),  19  B.C. 
243,  where  we  held  that  because  of  the  provisions  of  the  Crown 
Coats  Act  the  Court  could  not  give  costs  io  or  against  the 
registrar.  The  order  to  be  made  where  costs  are  to  follow  the 
event  has  been  considered  by  the  Court  of  Appeal  in  England  id 
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Hoyea  v.  TaU  (1907),  1  E.B.  656,  and  'hj  the  same  Court  in 
Ingram  &  Royh  Ltd.  ▼.  Services  Maritimes  du  Treport  Ltd. 
(1914),  3  K.B.  28,  in  the  latter  of  which  the  form  of  judgment       ^^^^ 
including  costs  is  given.     Mr.  Justice  Banks  in  Bush  v.  Rogers     A^ill 


(1916),  1  KB.  707  at  p.  710  said:  IkmLahd 

"But,  aa  I  read  the  later  caae  of  Ingram  d  Rayle  v.  Servioet  Mariiimea    Rboibtbt 
du  Treport  Ltd.  (1914),  3  K.B.  2S,  the  course  taken  by  the  taxing  master     Act  and 
in  Slatfard  v.  Brlhaoh  (1912),  3  K.B.  166,  was  not  approved,  and  the  Court  j^^^j^^ 
held  that  in  every  ease  whether  tried  by  a  jury  or  not  the  judgment  should  jjo^  Assub- 
contain  a  direction  as  to  what  coats  (if  any)  either  party  is  entitled  to."         angk  Go. 

The  learned  judge  further  says : 

"I  think  that  I  have  still  power  to  do  this  [to  define  the  issue],  and 
accordingly  I  direct  that  the  associate's  certificate  shall  be  amended  so  as 
to  include  a  direction  that  the  defendant  is  entitled  to  his  costs  (if  any) 
on  the  issue  as  to  the  £60." 

When  an  appeal  is  dismissed  or  allowed,  as  the  case  may  be, 
and  nothing  is  said  in  the  reasons  for  judgment  about  costs,  and 
there  appears  to  be  but  one  event  or  the  several  events  are 
defined,  the  registrar  will,  as  a  matter  of  practice,  incorporate 
in  the  judgment  an  order  in  respect  to  the  costs,  on  the  assump- 
tion that  the  Court  meant  that  the  parties  should  have  their 
costs  according  to  the  event  or  the  several  events  decided  in  the 
appeal.  But  the  judgment  entered  is  none  the  less  the  judg- 
ment of  the  Court  and  the  terms  as  to  costs  are  those  ordered  or 
directed  by  the  Court. 

The  minutes  of  judgment  in  question  here  contain  the  order  macdonald, 
that  the  district  registrar  of  titles,  an  officer  of  the  Crown,  shall 
pay  the  respondent's  costs.      That  order  is  directly  contrary  to 
the  provisions  of  the  Crown  Costs  Act  and  cannot  be  allowed  to 
be  incorporated  in  the  judgment. 

There  are  cogent  reasons  for  construing  the  Crown  Costs  Act 
as  applying  to  this  case  and  all  other  cases  of  the  kind.  That 
Act  was  passed  with  the  manifest  intention  of  relieving  the 
Crown  and  its  opponent  from  the  payment  of  costs  in  litigation 
between  them  except  under  a  statute  expressly  authorizing  the 
same.  On  its  face  it  makes  no  distinction  between  one  class  of 
actions  and  another,  but  if  the  construction  contended  for  by  the 
respondent's  counsel  be  adopted,  the  result  would  be  one  rule 
for  all  actions  in  which  costs  are  to  follow  the  event  and  another 
rule  for  those  where  the  costs  are  not  to  follow  the  event,  an 
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*a™il'    ft'^(*™»'y  which,  I  think,  was  never  intemietl  to  be  brought  about 

The  submission  that  a  diatript  registrar  is  uot  an  officer  oi 

'^'^  the  Crown  cannot,  in  my  opinion,  be  acceded  to,  I  tbinli  k 
April  1.  jg  ajj  officer,  servant  or  agent  of  the  Crown  within  the  ineaniDg 
1XBEI.AM1  "^  those  words  in  the  Crown  Costs  Act  He  is  appointed  to 
Reoistbt  office  by  the  representative  of  the  Crown  in  Ihe  Province,  namelv, 
Si'OTiiBii  the  Lieiitenant-Oovernor,  on  lie  advice  of  his  ministers,  pursii- 
]'j^™*J^ant  to  the  Gonatitution  Aet. 
anceCo.         It   follows  there  can  be  no  costs  of  the  appeal  or  of  Uii( 


Martin,  J. A.:  Though  I  entertain  some  doubt  aboiil  this 
question  of  costs,  yet  on  a  further  consideration  of  the  case  ol 
In  re  Gardiner  and  District  Registrar  of  Titles  (1914),  1£ 
B.C.  243;  6  W.W.R.  407;  37  W.L.R.  5S6,  I  think  \h 
Registrar-General's  contention  is  correct,  that  the  point  ii 
covered  by  that  decision,  which  being  one  of  this  Court  i: 
binding  on  us  even  though,  it  may  be,  that  the  question  was  noi 
fully  argued,  or  even  considered,  as  was  swggested. 

Oalliheb,  J. A.:  I  agree  in  the  reasons  for  judgment  of  tlii 
Chief  Justice. 


Motion  granted. 
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BING  KEE  V.  McKENZIE  ET  AL.  gbeqoby,  j. 


Real  property — Sale — Agreement  for  sale  and  deed  lost — Coal  reservations 


1018 


alleged — Parol  evidence  of  contents — Burden  of  proof.  May  30. 


In  an  action  for  a  declaration  as  to  the  ownership  of  the  under-surface     court  of 
rights  in  a  property,  where  one  of  the  title  deeds  is  lost,  the  party  who      ^p*""^^ 
alleges  that  all  that  usually  goes  with  a  sale  of  land  was  not  conveyed         iqiq 
roust  prove  the  reservation. 

The  true  inference  to  be  drawn  from  the  fact  that  during  the  negotiations      April  1. 
for  sale  of  land  nothing  was  said  about  coal  reservations  is  that  there 
was  no  reservation  of  the  coal. 

V. 

Decision  of  Gbegobt,  J.  reversed,  Mabtin,  J.A.  dissenting.  McKenzie 

Appeal  from  the  decision  of  Geegoby,  J.  in  an  action  tried 
by  him  at  Vancouver  on  the  29th  and  30th  of  May,  1918,  to 
establish  the  title  to  the  under-surface  rights  in  section  2  and 
the  east  60  acres  of  section  3,  range  7,  Cranberry  District,  B.C., 
in  all  about  158  acres.  The  facts  relevant  to  the  issue  are  as 
follow:  By  virtue  of  the  Settlement  Act  (B.C.  Stats.  1884, 
Cap.  14)  the  Province  granted  to  the  Dominion  a  large  block 
of  land  on  Vancouver  Island  to  aid  in  the  construction  of  a 
railway  from  Esquimalt  to  Nanaimo  (the  land  in  question  being 
within  this  block).  On  the  Esquimalt  and  Nanaimo  Railway 
Company  (incorporated  for  the  purpose)  undertaking  to  build 
the  railway  the  Dominion  Government  granted  said  block  of 
land  to  the  company  by  way  of  subsidy  in  1887.  There  was 
expressly  excluded  from  the  area  covered  by  said  grant  such 
portions  thereof  as  were  then  held  under  Crown  grant,  agree- 
ment for  sale  or  other  alienation  from  the  Crown,  Indian 
reserves,  land  reserved  for  school  purposes,  settlements,  and 
Naval  and  Military  reserves.  On  the  24th  of  December,  1890, 
the  Railway  Company  executed  a  conveyance  of  the  lands  in 
question  to  one  Joseph  Ganner,  reserving  thereout  the  coal  and 
other  minerals  specified  in  the  conveyance.  Ganner  died  on  the 
26th  of  January,  1904.  On  the  13th  of  March,  1904,  an 
agreement  for  sale  of  said  lands  was  executed  by  McKenzie  and 
Wilson,  Ganner^s  executors,  to  the  plaintiff  and  a  deed  executed 


Statement 
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in  his  favour  and  delivered  one  year  later.  On  application  fo' 
registration  tlie_  plainliflF  was  registered  in  tlie  Land  Registr 
office  as  owner  in  fee  of  the  lands  in  question  on  the  3rd  o 
-  April,  lfl05.  Certain  persons  who  hud  settled  within  the  hloi'i 
granted  the  railway,  set  up  claims  to  the  minerals  as  well  as  thi 
surface  of  the  lands  upon  which  they  had  settled,  and  in  130; 
the  Vancouver  Island  Settlers'  Rights  Act  was  passed,  iindc 
which  a  settler  or  his  representatives,  upon  proving  the  claim 
were  entitled  to  a  Crown  grant  of  the  fee  simple  in  such  laiici 
The  time  within  which  a  settler  might  apply  for  a  Crown  grnn 
was  extended  by  an  amendment  to  the  Settlors'  Rights  Ac 
passed  in  1917.  In  pursuance  thereof  Ganuer'a  e3te<Mitor 
applietl  for  a  gi-ant  in  fee  simple  for  the  lands  in  qnestion,  aci 
a  Crown  granl  was  issued  to  them  as  trustoes  for  Gaimer' 
estate  on  the  15th  of  February,  11)18.  The  agreement  for  sal 
and  Hubseipient  conveyance  from  Ganner'a  executors  to  Bin: 
Kee  were  losl.  The  plaintUI  claims  that  said  documents  con 
liiined  no  reservations  p-xccpt  llie  railway  right  of  way  and  (ha 
the  esccutora  of  Ganner  having  subsequently  acquired  t!ie  nnik-t 
surface  rights  in  the  lauds  iji  ipieation  said  undor-surfare  right 
passed  to  him  under  the  deed  of  the  13th  of  March,  1905. 

yfcPhUlips.  K.C..  for  plaintiff. 
Mayers,  for  defendant. 


Qkeookv,  J.:  I  really  do  not  think  Ihat  I  can  come  l»  mi 
different  conclusion,  however  much  I  should  oonsider  this  casi 
It  seems  to  rae  it  would  be  onlirely  wrong  to  feel  satisfied  tha 
we  bad  clear  and  cogent  evidence  as  to  the  contents  of  lli 
missing  deed,  and  I  think  that  is  what  I  mnst  have  before  givin 
.  effect  to  what  the  plaintiff  asks  for.  Even  if  Mr.  Wilson  an 
Mr.  McKenzio  did  say  here  in  Court  that  there  was  no  rrscrvi 
tion  clause  in  Ihat  document,  1  do  not  think  that  would  h 
satisfactory.  These  men  are  untrained  men.  They  do  ac 
protend  to  have  read  the  document  or  have  any  clear  recoIliH-lio 
of  it,  and  it  is  just  suob  an  answer  given  by  them  on  discover 
aa  one  would  expect  an  untrained  man  to  give.  They  did  nr 
recall  anything.  I  want  to  say,  so  far  as  the  telephone  eon 
versation  is  concerned,  I  accept  unreservedly  the  story  told  b; 
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Mr.  Mc£enzie,  namely,  that  he  did  not  say  there  was  no  reserva-  Qm»oty,  j. 
tion  in  the  deed,  but  that  he  had  no  document  to  that  effect.       ioi8 
Mr.  Wilson's  evidence  is  not  entirely  satisfactory,  but  I  am  not     j^y  30 

prepared  to  say  that  it  is  entirely  untrustworthy.      I  do  not 

feel  that  his  manner  is  convincing.      If  he  had  been  dealing     appeal 

with  something  which  we  might  have  expected  to  be  within  his       

recollection  and  knowledge,  it  seems  to  me  clear  that  his  recollec- 
tion  is    that   there   was   no   reservation.      Both    he    and    Mr.     -^P"*  l- 


McKenzie  are  unskilled  men  and  not  competent  to  take  in  the  BinoKee 
full  meaning  of  a  deed  by  glancing  through  it  or  comparing  McKenzie 
their  recollection  of  its  appearance  with  the  printed  form  pro- 
duced in  Court,  the  reservation  might  have  been  inserted  in  any 
and  a  number  of  ways,  and  I  cannot  draw  the  inference  Mr. 
McPhillips  asks  me  to,  particularly  when  we  have  the  conduct 
of  the  Land  Registry  office  fully  explained  by  the  document  ' 

Mr.  Mayers  put  in,  and  His  Honour  Judge  Young  telling  us 
that  it  was  his  duty  to  put  that  exception  and  reservation  in 
and  that  he  presumed  he  did  his  duty.  He  has  no  recollection 
of  it.      That  seems  to  me  to  dispose  of  the  case. 

From  this  decision  the  plaintiff  appealed.  The  appeal  was 
argued  at  Vancouver  on  the  Gth  of  December,  1918,  before 
Macdonald,  C.J.A.,  Maetin  and  Eberts,  JJ.A. 

Davis,  K,C.,  for  appellant:  The  executors  of  the  Ganner 
estate  conveyed  to  Bing  Kee  on  the  ir)th  of  ilarch,  1905.  Bing 
Kee  claims  the  under-surface  rights  by  virtue  of  that  convey- 
ance because  as  soon  as  the  executors  obtain  a  Crown  grant 
of  the  property  in  fee,  which  includes  the  under-surface  rights, 
by  the  doctrine  of  estoppel  the  under-surface  rights  go  to  him  Argument 
notwithstanding  the  fact  that  they  did  not  have  the  under- 
surface  rights  when  they  conveyed  to  him.  The  agreement 
for  sale  and  the  conveyance  from  the  executors  to  Bing  Kee 
have  both  been  lost.  Only  four  persons  have  seen  these  docu- 
ments. The  question  is,  whether  the  imder-surface  rights  are 
expressly  excepted  in  the  conveyance.  The  trial  judge  found 
the  burden  was  on  us,  and  that  there  was  not  sufficient  proof 
that  the  under-surface  rights  were  not  excepted.  AVe  say,  (a) 
he  was  wrong  in  putting  the  burden  on  us;    and  (b)  he  was 
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*  wrung  in  tiuding  there  was  not,  sufficient  eviilpnce  to  prove  Iha 
rbe  imder-surfaeo  rJifbts  were  not  excepted  in  the  eonvevanci 
A  certificate  of  ubaoliito  fee  waa  issued  to  Bing  Kee,  Ihe  onl 

-exception  being  the  railway  right  of  way.  Judge  Yoiinp  ilrei 
ihe  dociiineni  und  there  is  evidence  of  something  hanng  bee; 
said  to  hira  as  to  it  being  an  Esquimalt  and  ^Tanaimo  title,  am 
nothing  said  bb  to  the  coal.      But  notice  to  Young  is  not  nolic 

_lo  Bins  Kee:  Kettlewell  v.  WaUon  (1882),  21  Ch.  D.  CS5  t 
BinuKee  p.  T07;  WylH^  v.  Pollen  (1863),  32  L.J.,  Ch.  782  at  p.  7>*1 
MuKeszik  Halsbury's  Laws  of  England,  Vol.  1,  p.  21 S.  par.  4515.  Snl 
of  land,  in  the  absence  of  indication  to  the  contrary,  implie 
that  the  whole  of  the  vendor's  interest  is  sold:  see  Halsburv' 
Laws  of  England.  Vol.  2f.,  pp.  301-2 ;  In  re  St.  Eugene  Minin. 
Vo.  (litOO),  7  B.C.  288;  1  M.M.C.  406.  A  straight  deed  wa 
given  unquatitied  and  even  if  they  had  not  the  right  to  ih 
coal  there,  having  subeequently  obtained  it,  the  deed  transfer 
ihe  coal:  see  Webb  v.  Auslin  (1844),  7  Man.  &  G.  701  at  } 
724;  Rowbolkam  v.  WiUon  (1857),  8  El.  &.  HI.  123  at  p.  143 
Turner  el  al  v.Currnneial.  (1891),  2  B.C.  51;  Smith's  Lead 
ing  Cases,  12(h  Ed.,  Vol.  2,  p.  775;  Halsbnry's  Laws  of  Enf! 
land,  Vol.  13,  pp.  104  and  373 ;  In  re  Bridga-atcr'»  Sttllemfnl 
Farlndge  v.  Ward  (llUO),  2  Ch.  342;  He  Uoffe'a  Estak  Aci 
1S85  (1900).  82L.T,  .556. 
Mayers,  for  respondent :  There  ia  a  statutory  provision  agains 
Argument  ^^^  settler  disposing  of  what  he  did  not  have.'and  the  trustee 
are  estopped:  see  American-Ahell  Engine  and  Thresher  Co.  v 
McMillan  (1909),  42  S.C.R.  377;  Bums  v.  Johnson  (1917) 
25  B.C.  35;  (1918),  1  W.W.R.  180.  As  to  the  meaning  o 
the  words  "legal  representatives"  see  Price  v.  Strange  {l!^20) 
6  Madd.  159;  Wing  v.  Wing  (1876),  34  L.T.  941.  It  wa 
the  duty  of  Judge  Young  to  put  the  exception  in  the  dee<l 
As  to  Wilson's  evidence  (one  of  four),  all  parties  talked  al">u 
the  Kequinialt  and  Nanainio  deed.  It  is  altogether  a  ijuestioi 
of  exception:  see  Phipson  on  Evidence,  5tii  Ed.,  514;  SugJrt 
V.  Lord  St.  Lemards  (1870),  1  P.D.  154.  The  prinapl. 
applicable  in  case  of  a  lost  deed  is  the  same  as  in  the  case  o! 
a  will.  As  to  what  evidence  will  be  accepted  in  case  of  a  loei 
deed  see  Mahood  v.  Mahood  (1874),  Ir.  B.  8  Eq.  859  at  pp 


XXVI.]      BRITISH  COLUMBIA  REPORTS.  513 

360-3.      The  evidence  must  be  stringent  and  conclusive  owing  Q*"QQ*^>  '• 
to  the  great  danger  in  admitting  parol  evidence  of  a  lost  docu-       loia 
ment:  see  Lawless  v.  Quedle  (1846),  8  Ir.  L.R.  382  at  p.  386;     May  30. 

Cutto  v.  OilbeH  (1854),  9  Moore,  P.O.  131  at  p.  140.     I  con- — 

tend  that  even  if  the  deed  were  here  there  would  be  no  estoppel :     aphbal 

see  Cuthbertson  v.  Irving  (1859),  4  H.  &  N.  742  at  p.  754;       

Webh  V.  Austin  (1844),  7  Man.  &  G.  701  at  p.  724;  Heath  ^^^^ 
V.  Crealoch  (1874),  10  Chy.  App.  22  at  p.  30;  Onward  Build-  ^P^^^  ^' 
ing  Society  v.  Smithson  (1893),  1  Ch.  1  at  p.  13.  Where  an  binoKkb 
interest  passes  there  is  no  estoppel:  see  Strode  v.  Seaton  mciScnzie 
(1835),  2  CM.  &  R.  728  at  pp.  729-30;  Doe  dem.  Higgin- 
botham  v.  BaHon  (1840),  11  A.  &  E.  307  at  p.  311;  Hobbs 
V.  The  Esquimau  and  Nanaimo  Railway  Company  (1899), 
29  S.C.R.  450;  In  re  St.  Eugene  Mining  Co,  (1900),  7  B.C. 
288;  1  M.M.C.  406.  The  cases  of  Partridge  v.  Ward  (1910), 
2  Ch.  342  and  Re  Hoffe's  Estate  Act,  1885  (1900),  82  L.T. 
556  were  founded  on  a  case  that  was  overruled.  As  to  notice 
a  client  receives  through  his  solicitor  see  Espin  v.  Pemberton 
(1859),  3  De  G.  &  J.  547  at  p.  554;  Bullen  &  Leake's  Pre- 
cedents of  Pleadings,  6th  Ed.,  645,  note  (Z) ;  Trevivan  v. 
Lawrence  (1704),  6  Mod.  256.  The  state  of  the  subject  at 
the  time  of  the  execution  should  be  inquired  into :  see  Duke  of 
Devonshire  v.  Pattinson  (1887),  20  Q.B.D.  263  at  p.  273; 
Doe  V.  Burt  (1787),  1  Term  Rep.  701;  Booth  v.  Alcoch 
(1873),  8  Chy.  App.  663;  Halsbury's  Laws  of  England,  Vol.  Argument 
20,  p.  549,  par.  1393.  Bing  Kee  was  never  intended  to  buy 
the  coal  rights,  he  intended  to  use  the  property  for  farming  in 
partnership  with  another  Chinaman.  The  Court  will  not  force 
a  trustee  to  carry  out  a  contract  under  circumstances  that  amount 
to  a  breach  of  trust:  see  Dunn  v.  Flood  (1885),  28  Ch.  D.  586 ; 
Ord  V.  Noel  (1820),  5  Madd.  438.  The  general  words  must 
be  restricted  to  what  the  grantor  had  power  to  transfer:  see 
Oceanic  Steam  Navigation  Co,  v.  Sutherberry  (1880),  50  L.J., 
Ch.  308  at  p.  310.  Estoppel  by  deed  is  a  branch  of  the  ordinary 
principles  of  estoppel:  see  Halsbury's  Laws  of  England,  Vol. 
13,  p.  315,  pars.  509-511.  There  is  no  such  thing  as  estoppel 
by  something  implied.     On  the  question  of  costs  of  counterclaim 

see  Henman  v.  Berliner  (1918),  2  K.B.  236. 
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Davw.  in  reply:    The  costs  must  follow  when  the  countei 

claim   is   iinnocessary.       Ganner   was   a    "settler."       He     \vt 

never  a  pre-emptor.     He  tried  but  failed  in  bis  efforts  to  beoom 

-one;  aeo  Hatsbury's  Laws  of  Enjfland,  Vol.  13,  p.  373,  par.   52 

and  Edevain  v.  Cohen  (188!)),  43  Cb.  D.  187  referred  to. 

Cur.  adv.  vuZt. 


lit  April,  isin. 

„_  Macdosald,  C.J. a.:    The  question  in  dispute  between    tli 

McKcKznE  parties  is  the  coal  and  other  minerals  under  section  2  taifi    tl' 
east  CO  acres  of  section  3,  range  7,  in  the  Cranberry  Dietrict   * 
Vancouver  Island.     Theao  sections  lie  within  the  boundaries    ' 
the  Esquimalt  and  Nanaimo  Railway  belt,  a  block  of  land   (T*^^ 
veyed  to  that  Company  in  1887  by  the  Crown,  subject  to  certff/'/i 
exceptions  in  favonr  of  settlers  within  the  limits  of  said  heU. 
One  Joseph  Ganner  was  one  of  such  settlers,  and  in  1890  the 
Railway  Company  conveyed  to  him  said  two  sections  of  land, 
reserving  thereout  the  coal  and  other  minerals.      Ganner  died 
in  1903,  and  the  defemlants  are  the  executors  of  his  will. 

In  February,   1904,   the  Vancouver  Island  Settlers'  Rigbte 
Act,  1904,  was  passed  by  the  Legislature,  which  enacted  thnt 
upon  proof  of  his  claim  by  the  settler  "a  Crown  grant  of  the 
fee  sitnple  in  such  land  (the  land  on  which  he  had  seltleil)  ahall 
3  be  issued  to  him  or  his  legal  representativee,"     On  the  l3tii  ol 
March.  1904,  the  defendants  entered  into  an  agreement  of  sai* 
of  the  said  ttt'o  seotions  of  land  to  the  plaintiff,  and  this  -Kta 
followed  a  year  later  by  a  conveyance.      The  time  having  ^w\s, 
expired  wilhin  which  settlers  were  entitled  to  apply  for  n  JP^®^ 
under  the  said  Settlors'  Itights  Act,  the  Legislature  cxt«?"<l[i 
such  time  by  an  amendment  to  the  Act  passed  in  1917,  aT»'l  ''" 
defendftuis   thereupon   ajiplied    for   a   grant   of   the   «ii<J      '"* 
sections  of  land  under  the  provisions  of  the  said  Settlers'  !F2ifi'*' 
Act,  and  obtained  the  satne  on  the  15lh  of  February,  191 S.  "'' 

plaintiff  then  brought  this  action  for  a  declaration  that  h*?    "" 
entitled  to  ihe  coal  under  said  lauds. 

One  difficulty  is  owing  to  the  loss  of  the  plaintiff's  Said  a^^ 
ment  and  conveyance.-  A  proper  foundation,  however,  vfoB  ww 
for  secondary  evidence  of  the  contents  of  these  iDStruoie***** 


,   anil 
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evidence  was  given  which  failed  to  satisfy  the  learned  trial  obmoty,  j. 
judge  that  the  plaintiff  had  satisfied  the  burden  which  he  thought        lois 
rested  upon  him  to  make  good  his  claim.      The  contention  of     May  30. 

the  defendants  is  that  they  conveyed  the  land  to  the  plaintiff 

subject  to  the  reservation  of  the  coal  and  other  minerals  con-     appeal 

tained    in   the   Railway    Company's    deed    to    Ganner.      The        

plaintiff's  contention  is  that  there  was  no  reservation  whatever. 

The  learned  judge  thought  that  the  burden  of  proof  that  the       P^^^  ^' 

deed  contained  no  such  reservation  was  upon  the  plaintiff  and    BingKee 

that  he  failed  to  satisfy  it.      The  evidence  upon  the  point  is  moiSnzie 

practically  uncontradicted  and  the  question  to  be  decided  is 

as  to  its  sufficiency.      The  plaintiff  and  the  defendant  Wilson 

say  that  nothing  whatever  was  said  about  the  coal  or  other 

minerals  at  the  time  of  the  agreement  of  sale,  or  at  any  time 

before  the  completion  of  the  transaction*     The  defendant  Mc- 

Kenzie's  evidence  on  discovery  is  to  the  same  effect,  but  at  the 

trial  McKenzie  says  that  he  told  Judge   (then  Mr.)   Young, 

who  prepared  the  agreement  and  deed,  that  "everything  would 

be  subject  to  the  E.  &  "N.  deed."      It  is  therefore  established 

beyond  dispute  that  during  the  negotiations,  at  all  events,  no 

direct  reference  was  made  to  the  coal  and  other  minerals. 

Mr.  Mayers,  for  the  defendants,  strongly  pressed  the  argu- 
ment that  because,  as  he  submitted,  neither  the  plaintiff  nor 
the  defendants  had  read  the  agreement  and  conveyance  afore-  macdonald, 
said,  their  evidence  as  to  their  contents  was  of  no  value.  Judge  ^•''-^• 
Young,  who  was  the  only  other  witness  to  the  contents  of  the 
instruments,  had  no  recollection  whatever  in  respect  of  them. 
I  think  Mr.  Mayers's  proposition  was  too  broadly  stated.  The 
defendants  executed  the  agreement  and  conveyance,  and  the 
legal  presumption  from  that  is  that  they  knew  and  understood 
their  contents.  The  only  question  in  dispute  as  to  the  contents 
of  these  documents  is  whether  or  not  they  contained  a  reserva- 
tion of  the  minerals.  The  sale  of  the  land,  the  parcels,  the 
price,  and  all  other  terms  are  not  in  dispute.  But  apart  from 
the  presumption  that  the  person  who  signs  a  document  knows 
and  understands  its  contents  and  therefore  would  know  whether 
it  contained  a  particular  term  or  not,  and  apart  from  the  fact 
that  neither  the  defendants  nor  anyone  else  was  able  to  say 
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Ihftt  iliia  instrmiient  did  coniain  such  a  reservation,  we  have 
the  ovidenL'e  of  the  dffcndanls,  the  true  inference  from  which, 
in  my  opinion,  is  that  no  sueh  reservation  v?as  inserted  in  thero 
-  instnuiients. 

Defendant  Wilson  on  discovery  says  that  the  ajErreement  was 
"one  of  the  ordinary  printed  afTairs  sueh  as  you  have  around 
here.'" 

"WsB  there  a  clause  in  lliere  about  doo.1I     No. 
~     "It  was  juat  an  ordinnry  agreement !     Yes. 

"So  far  na  you  know  you  never  diBeosaed  conl  with  Bing  Kee !  No.  never 
drenmeil  of  buvIi  a  thing." 

With  respeot  to  the  eonvoyant-o  the  sanit  witness  on  discovery 
said: 

"It  was  an  ordinary  conveyance. 
"Your  names  and  tlie  name  of  Bing  KeeT     Yea. 
"And  a  description  of  the  land?    Yes. 
"And  the  prioe!     Yea. 
"No  Bpeoiul  form  about  it  I     No. 
"No  spocidl  elaiise  ahont  it!     Not  any,  no. 

"No  Bjiecial  Ptause  in  it  ilbout  the  eoalT     No,  coal  wiis  never  mentioned 
in  any  ahape  or  form. 
"At  any  time!    At  any  time." 

It  is  proper  here  to  mention  that  this  witness  did  not  come  in 
contact  with  the  plaintiff  during  the  negotiations,  and  therefore 
this  evidence  must  have  reference  to  his  meetings  with  Mr. 
Young,  who  was  plaintiff's  solicitor.  The  witness  was  then 
asked  with  respect  to  a  certain  conversation  had  souie  tlrae 
before  the  trial  between  himself  and  McKenzie  over  the  tele- 
phone, and  to  the  <]uestion  "Von  said  to  JVfcKenzie  was  there 
any  reservation  of  coal  in  the  deed  V  answered,  "I  asked  if 
he  knew  whether  any  reservation  was  made  and  he  said  no,  no 
reservation  whatever."  This  last  answer  is  contradicted  by 
defendant  McKenzie  at  the  trial  and  to  some  extent  by  the 
witness  himself  in  his  evidence  at  the  trial.  McKeoxie  on  dis- 
covery admits  that  an  agreement  was  drawn  up  and  when 
asked,  "Do  you  recollect  the  contents  of  that  document?"  he 
answered,  "Not  particularly." 

"Did  you  rend  it  over!     I  don't  think  I  did.      I  read  the  deed  over  and 

the  agreement  vna  Huppoaed  to  be  subject  to  the  deed. 

"Wlial  deed  are  you  referring  to  now  I    The  E,  ft  N.  deed  with  Mr  Gaaner- 

"Wheii  you  any  you  think  there  was  u  reservntioo  there  the  only  nwaon 

you  had  for  saying  tliat  was  lieeause  tlipre  was  a  reservnlion  in  the  E.  S  S, 

deed  f     Ye*. 
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''You  do  not  speak  about  the  recollection  of  what   there  was   in  the  obeoobt,  j. 

deed.    No.  

"And  you  never  told  Bing  Kee  you  were  not  selling  him  the  coal?    It  1018 

was  understood.                           -  M      ?n 

"You  never  told  him?     No."  May^u. 


The  evidence  of  these  two  witnesses,  the  defendants,  at  the    ooubt  of 
trial  is  not  altogether  consistent  with  the  above,  but  after  a     ^^^^ 
careful  consideration  of  it  all  I  accept  the  above  wherever  it       1919 
conflicts  with  their  evidence  at  the  trial.  April  l. 

Where  the  evidence  is  as  here  of  the  sale  of  land,  and  one 
of  the  parties  alleges  that  all  that  usually  goes  with  such  a  sale  t,. 
was  not  conveyed,  but  that  there  was  a  reservation,  I  think  he  ^^Kenzie 
must  prove  it.  But  even  if  this  be  not  the  correct  view  of  the 
matter,  I  think  the  evidence  above  referred  to,  coupled  with 
the  evidence  of  the  plaintiff  who  was  buying  the  land  without 
any  suggestion  of  a  reservation  of  the  coal  or  anything  else  that 
usually  goes  with  the  land,  is  sufficient  to  prove  that  neither  in 
the  agreement  for  sale  nor  in  the  deed  itself  was  there  any 
reservation  of  the  coal  and  other  minerals. 

The  true  inference,  in  my  opinion,  to  be  drawn  from  the  fact 
that  nothing  was  said  during  the  negotiations  about  the  coal,  is 
that  there  was  no  reservation  of  the  coal.  In  argument  the 
opposite  construction  was,  by  defendant's  counsel,  put  upon  the 
fact,  but  that  construction  will  not  bear  consideration,  other- 
wise the  fact  that  nothing  was  said  about  timber,  or  building, 
would  import  that  these,  if  there  were  any,  were  not  to  pass  macdonald, 
with  the  land.  But  even  if  the  deed  contained  the  proviso 
suggested  and  which  the  defendant  McKenzie  said  he  imder- 
stood  it  was  intended  to  contain,  namely,  that  the  conveyance 
was  subject  to  the  reservations  mentioned  in  the  Esquimalt 
and  Nanaimo  deed,  or  as  it  was  put  by  defendant's  counsel  in 
his  cross-examination  of  Judge  Young,  when  he  said  :  "In  every 
conveyance  I  have  seen  where  original  lands  from  the  Esquimalt 
and  Nanaimo  Railway  were  being  conveyed,  there  is  a  clause 
attached  to  the  end  of  the  addendum,  'subject  to  the  limitations 
and  reservations  contained  in  the  grant  to  the  Esquimalt  and 
Itfanaimo  Railway  Company,'  "  still,  in  my  opinion,  the  plaintiff 
must  succeed.  When  the  defendants  conveyed  the  lands  to  the 
plaintiff  they  were  entitled  to  the  benefit  of  the  said  Settlers' 
Rights  Act.     Their  title  to  the  coal  under  that  Act  was  entirely 


BRITISH  COLUMBIA  REPORTS. 


[Vol. 


1918 
Maj-30. 


IDIB 

April  I. 

Bi^o  Kee 

McKk^-zie 


independent  of  their  deed  from  the  Esijiiimalt  and  Nanaimo 
Railway  Company.  The  effect  of  the  Act  was  to  make  the  title 
of  the  Railway  Company  to  the  coal  worlhlesB.  In  order  to 
■siicoeed  in  this  action  the  defendants  wonld  have  to  prove  that 
the  deed  contained  a  reservation  of  the  coal  to  which  they  wen? 
entitled  under  the  Settlers'  Rights  Act,  and  no  one  sw^re^ls  thut 
any  eiioh  reservation  was  in  the  deed  or  was  ever  ihongbt  of  by 
the  parties.  When,  therefore,  the  grant  of  the  15th  of  Feb- 
rnary,  11>18,  was  made,  it  innred  to  the  benefit  of  the  plaintiff. 

In  my  opinion,  therefore,  the  appeal  should  bo  allowed  and 
the  plaintiff's  right  to  the  coal  should  be  declared. 

Mahtin,  J. a.:  In  my  opinion  the  learned  jndge  has  reached 
the  right  conclusion.  Upon  all  the  evidence  regarding  the 
reservation  or  exception  of  coal  and  certain  other  minerals  from 
the  sale  to  the  plaintiff,  I  do  not  thiiii  it  would  be  safe  to  hold 
ibaf  there  was  not  in  some  form  n  clause  inserted  in  the  missing 
documents  to  cover  that  iwrtion  of  the  land  which  all  parties,  I 
am  satisOed,  Intended  only  to  deal  with,  viz. :  the  surface  rights. 
The  prcibabilitioa  point  so  strongly  to  that  conclusion  that  I  feel 
I  should  not  !«  justifit'd  in  disturbing  thi.;  view  of  the  learned 
judge  below.  It  is  too  much  to  ask  that  it  should  be  presumed 
a  lost  deed  was  of  such  a  form  as  to  convey  a  class  of  property 
which  the  parties  were  in  effect  excluding  from  their  bargain. 
Mr.  Young  I  do  not  regard  as  a  mere  conveygDcer — it  n 
admitted  in  tlie  evidence  that  he  was  the  plaintiff's  solicitor  in 
the  transaction — Espin  v.  Pemberton  (1859),  3.De  G.  &  J.  547 ; 
as  L.J.,  Ch.  311,  5  Jnr.  (pt.s.)  157. 

It  was  said  by  Lord  Chancellor  Lorebnm,  in  Brotvn  v.  Dean 
(IfllOj,  A.C.  373  at  p.  374;   79  L.J.,  K.B.  C90: 

"When  a  litigant  hna  obtained  n  judgment  in  n  Court  of  justice,  vthother 
it  he  a  county  court,  or  one  ol  tlie  Higli  Courts,  lie  ii  l)y  Inw  «iititled  not 
to  be  dejirived  ot  tliat  judgineut  without  very  solid  grounds." 

And  Lord  Brougham  said  in  the  House  of  Lords  in  Earl  of 
Baiidon  v.  Beclxir  (1835),  31  CI.  &  F.  479  at  p.  512: 

"I  do  not  mean  to  uiy  that  tlii»  ia  a  CHse  free  from  doubt;  but  m; 
doubts  upon  it  are  not  bo  strong  as  to  incline  me  to  advise  your  I.ordslii[)« 
U>  rewrse  the  judgment  of  tlie  Court  lielow,  for  a  Court  of  Appeal  ought 
never  to  reverse  tlie  judgment  of  an  inferior  Court  unless  quite  confiilent 
liiut  tlie  judgment  given  in  the  Court  twlow  m  wrong," 
which  observation  is  most  appropriate  to  this  ease. 
It  follows  that  the  appeal  should  be  dismissed. 
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Ebekts,   J.A.  :   The   appeal  in  this  case   is  one  from  Mr.  ®»"«^»  J- 
Justice  Gbegoey  against  a  judgment  delivered  by  him  on  the       1918 
30th  of  May,  1918.      The  action  was  brought  by  the  plaintiff     May  30. 
to  establish  his  title  to  all  mines,  veins,  seams  and  beds  of  coal 


OOUBT  OF 

and  other  minerals  whatsoever  on,  in,  under,  or  beneath  section      appeal 


2  and  the  east  60  acres  of  section  3,  range  7,  Cranberry  District,  ^ 

in  the  Province  of  British  Columbia;    and  for  an  injunction  to 
restrain    the    defendant,    The    Granby    Consolidated    Mining,        ^^ 
Smelting  and  Power  Company,  Limited,  its  agents  and  servants,    Binq  Keb 
from  mining,  digging,  excavating,  removing  or  otherwise  inter-  mcKenzie 
fering  with  the  coal  beneath  the  lands  above  described. 

By  an  Act  of  the  Legislature  of  the  Province  of  British 
Columbia,  being  Cap.  14  of  the  Statutes  of  1884,  there  was 
granted  to  the  Dominion  Government,  save  as  therein  excepted, 
a  certain  tract  of  land  on  Vancouver  Island  set  out  in  section  3 
of  the  said  Act,  and  in  which  tract  the  lands  in  question  are 
situate.  The  lands  so  granted  were,  on  the  21st  of  April,  1887, 
conveyed  by  the  Dominion  Government  to  the  Esquimalt  and 
Nanaimo  Railway  Company.  On  the  24th  of  December,  1890, 
the  Esquimalt  and  Nanaimo  Railway  Company  conveyed  to  one 
Joseph  Ganner  the  lands  in  question  in  this  action,  except  the 
mines  and  minerals  therein  and  thereunder.  The  said  Ganner 
died  on  the  26th  of  January,  1904,  and  by  his  will  appointed 
the  defendants  Wilson  and  McKenzie  his  executors  and  trustees. 
On  the  13th  of  March,  1904,  the  defendants  Wilson  and  Mc-  m»T8,j.A. 
Kenzie,  as  executors  and  trustees,  agreed  to  sell  and  the  plaintiff 
agreed  to  purchase  the  lands  in  question,  and  on  the  13th  of 
March,  1905,  in  pursuance  of  the  agreement  above  recited  the 
defendants  Wilson  and  McKenzie  conveyed  them  to  the  plaintiff 
in  fee  simple.  On  the  25th  of  March,  1905,  the  plaintiff  caused 
an  application  under  the  registry  laws  then  in  force  to  be  made 
to  the  Registrar-General  of  Titles  in  Victoria,  and  on  the  3rd 
of  April,  1905,  he  was  registered  as  the  owner  of  an  "absolute 
fee"  and  a  certificate  of  title  was  issued  to  him,  a  copy  of  which 
is  set  out  in  the  appeal  book  herein.  Section  23  of  the  Revised 
Statutes  of  British  Columbia,  1911,  Cap.  127,  is  as  follows: 

"The  registered  owner  of  an  absolute  fee  shaU  be  deemed  prima  facie  to 
be  the  owner  of  the  land  described  or  referred  to  in  the  register  for  such  an 
estate  of  freehold  as  he  legally  possesses  therein,  subject   only  to  such 
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rcgiiitereil   clinrjjint   as  appi^nr   exUting   tliereon  and   to  the  rights  o(  the 

And  by  section  2,  under  the  caption  "Interpretation,"  "Abso- 
lute fee  shall  mean  and  shall  comprise  the  legal  ownership  of  an 
estate  in  fee  simple." 

From  the  Llfh  of  March,  1905,  to  the  24th  of  January,  1919, 
Ihe  plaintiff  remained  tlie  registered  o\vner  of  an  absolute  fw. 
in  the  said  lands.  On  the  3rd  of  February,  1917,  the  plaintiff 
gave  an  option  of  iiurohsse  of  said  lands  to  the  defendant  Treai, 
saving  and  reserving  thereout  ami  therefrom,  "all  mine^,  veins, 
seams  and  beds  of  coal,"  etc.,  underneath  the  said  lands,  who 
in  turn  eonveyed  same  to  the  defendants,  the  Granby  Coa- 
aolidated  Mining,  Smelting  and  Power  Company.  Limited,  on 
the  6th  of  October,  1917. 

By  letters  patent  dat«d  the  15th  of  February,  1918,  Hi? 
Majesty  the  King  in  right  of  the  Province  of  British  Columbia 
issued  a  Crown  grant  of  the  fee  simple  in  the  lands  in  dispute 
to  the  defendanis  McKenzie  and  "Wilson,  uuilcr  section  'i  of 
the  Act  known  as  (he  Vancouver  Island  Settlers'  Rights  Act, 
1904,  as  amended  by  llie  Vancouver  Island  Settlers'  Right? 
Act,  1904,  Amendment  Act,  1917,  who  on  the  same  day  con- 
veyed their  interest  to  Ihe  defendant  Treat,  and  who  on  the 
same  day  conveyed  his  estate  therein  to  the  Granby  Consoli- 
dated Mining,  Smelting  and  Power  Company,  Limited. 

The  plaintiif's  title  deeds,  namely,  the  agreement  for  sale  of 
the  13th  of  March,  1904,  between  (he  defendants  McKenzie  and 
Wilson  and  himself,  and  the  conveyance  of  the  13tJi  of  March. 
190,5,  in  pursuance  of  aljove  agreement,  have  been  lost,  and  thi? 
fact  was  proved  Bt  the  trial.  It  is  to  Ire  borne  in  mind  (hut 
the  plaintiff  was  from  the  I3lh  of  March,  1905.  up  to  the  6th 
of  Oetober,  1917,  when  he  conveyed  his  surface  righta  to  the 
defendant  Treat,  the  registered  owner  of  an  absolute  fee  of  the 
lands  in  question,  and  imder  section  23  of  the  Land  Registry 
Act  alwve  set  out,  "shall  be  deemed  prima  facie  to  be  the  owner 
of  the  land  described  or  referred  to  in  the  register."  With 
great  deference  to  the  view  of  Mr.  Justice  Gbkoubt,  ivho  tried 
the  case,  1  am  of  opinion  the  burden  of  proof  was  on  the  defend- 
ants who  conveyed  to  ihe  plaintiff  the  lands  herein,  to  shew  that 
in  the  agreement  and  ('onveyaneo  or  either  there  was  a  reserva- 
tion of  coal. 
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The  production  of  a  copy  of  the  plaintiff's  certificate  of  title, 
shewing  do  reservation  of  coal,  made  him  the  "registered  owner 
of  an  ahfiolute  fee,"  and  he  shall  be  deemed  to  be  prima  facie 
the  owner  of  the  land  described  in  the  register  for  such  an  estate  - 
of  freehold  as  he  legally  possesses  therein,  and  by  section  25  of  ■ 
the  Land  Registry  Act  every  certificate  of  title  shall  be  received 
in  all  Courts  of  justice  in  the  Province  of  all  particulars  therein 
set  forth. 

The  defendant  Wilson  says  in  his  evidence  on  discovery: 

"And  you  never  had  any  talk  with  Bing  Kee  at  allt  Never  a  word  of 
eonversatioD  with  him." 

"Wasn't  there  an  Hgreement  for  sale  of  tile  land  out  at  the  time  you 
made  the  Bale!  There  was  an  ordinary  agreement  $260  down  anil  *250 
in  twelve  months,  that  kind  of  on  arrangement." 

"Wbat  agreement  was  it,  what  bIm!  One  of  the  ordinary  printed  affaira 
such  as  you  have  around  here," 

And  in  his  examination  at  the  trial  he  was  asked  by  counsel 
for  Bing  Kee: 

"I  will  read  you  questions  46  to  49  [meaning  portions  3f  his  evidence 
on  discovery] : 

"And  that   was  an   ordinary  agreement.     One  of  those  ordinary  agree- 

"Without  any  speeial   clause  T     No  clause  whatever. 

"So  far  as  you  know  you  never  discussed  coal  with  Bing  KeeT  No, 
never  dreamed  of  such  a  thing. 

"Did  you  ever  hear  about  the  agreement  afterwards!     No." 
And  at  another  place  in  his  cross-examination  he  says : 

"Mr.  Young  had  the  papers  ready  for  us  to  sign  and  we  went  in  and 
signed  it  and  that  is  all  I  can  recollect.  He  may  have  read  it  to  us  and 
he  may  not. 

"No  special  clause  in  it  about  ooal!  No,  coal  was  never  mentioned  in 
any  shape  or  form. 

"At  any  time!     At  any  time." 
And  in  discovery  in  questions  62  to  74,  inclusive,  says: 

"I  mean  the  deed  from  you  to  Bing  Kee!     It  was  an  ordinary  conveyance. 

"Did  you  read  it?  I  just  seen  that  it  was  a  conveyance  of  the  land  so 
and  so,  I   can't  remember  it  all,  it  was  years  back, 

"Is  that  all  it  contained!     The  ordinary  conveyance. 

"Your  name,  and  the  name  of  Bing  Kee!     Yes. 

"And  a  description  of  the  land!     Yea. 

"And  the  price!     Yea. 

"No  special  form  about  it!    No. 

"No  spacial  clauees  in  it !     No. 

"No  special  clause  in  it  about  the  coal!  No — coal  was  never  mentioned 
in  any  shape  or  form. 

"At  any  timet    At  any  time. 

"You  discussed  that  with  Mr.  Smith  at  Nanaimo!  Yes,  he  was  at 
my  house. 

"And  you  called  up  Mr.  McKcnzie  on  the  'phone!     Yes. 

"And  you  said  to  McKeniie,  'Was  there  any  reservation  of  the  coal  in 
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,    l.lie  (lecfl !'     Anil  he  euid,  'No'?     I  aski>il  it  he  knew  wliatlier  koy  reaBrratlm 
iviie  iiinclp.  iiiiii  lie!  tmid  'No,'  no  rcaervntinii  wliiitet'cr." 

Ftoih  this  it  wiil  appear  that  Wilson's  impression  of  the  ma- 
lenlB  iif  the  craiveyance  from  McKenKie  and  himself  to  plaiutiff 
contained  no  reaervation  of  coal,  and  being  asked: 

"Aiid  you  naicj  to  McKen^ie  "Wm  tlnsrc  any  rMerrotion  of  the  e^^l  In 
tlie  deed  I'    And  be  said  'No't     1  asked  litra  il  he  knew  wheUier  Any  i^trm- 
lion  was  tuiu\e,  and  he  aitid  'No,'  w>  reacrvalion  wliate¥«r." 
McKenzit!  in  his  evidence  on  discovery  said: 
"And  yan  never  told  Bing  K«e  ymi  vtn  not  wllin);   liini  the  Wall    U 
aH  undnrstnod. 
■■Voii  nwvw  tuld  himl     No." 

Ii  will  be  siM>n  hy  tho  evidence  of  holh  defenilanta  MeKeneie 
and  Wilson  that  in  all  the  negoliatious  for  the  agreemect  and 
final  fule  of  the  Innd  to  pUintifF  the  ipiestion  of  coal  vm  not 
conaidernl,  und  llieir  evidence  ns  (o  any  rpservution  of  cosl 
establishes  tiiis.  Mr.  Young,  who  prepared  the  agreement  anii 
deed  Iwtween  liie  parties,  said  in  answer  to  the  queelion: 

"1  understand  you  have  no  indetiendeDt  reoolleetion  of  the  anateatt  of 
tliom  liiionniiig  the  B-Breomenl  nnil  conveynnco]  t     1  tuive  not." 

The  plaintiff,  on  the  other  hand,  in  his  evidence  snid  that  in 
the  course  of  his  negotiations  with  (he  defendants  nothing  vu 
said  about  coal. 

I  am  of  opinion  iJiat  the  burden  of  proof  was  on  tie  defend- 
ants, and  such  proof  should  1m?  clear,  cog«nt  and  eertiiin,  tai 
fairly  free  from  suspicion:  Mahood  v.  Mahood  (1874),  Ir.  R. 
8  Eq.  359,  which,  in  my  opinion,  they  have  not  satisfied. 

There  is  no  suggeation  in  (he  evidence  in  any  event  that  there 
was  any  reservation  of  aay  rights  that  may  have  been  Boqaired 
by  tho  defendants  Melienzie  and  Wilson  under  the  Vancouver 
Island  Settlers'  Rights  Act,  1!>04,  as  trustees  and  eSLViitors 
under  the  will  of  Joseph  Gamier.  They  have  Iteen  given  a 
gi'ant  of  the  land  and  minerals  under  ihis  Vanconver  Island 
Settlers'  llights  Act,  1904,  clearly  shewing  (Janner  was  8 
"settler"  as  defined  in  the  Act. 

In  my  opinion  the  plaintiff  should  aueoeed  and  be  declired 
the  owner  of  the  coal  rights  underlying  the  area  in  question. 

Appeal  allowed,  Martin,  J. A.  ditaenting- 

Solicitors  for  appellant:    McPhillipa  £  Smith. 

Solicitors  for  respondents :  Taylor,  Mayers,  SlocHon  £  Snaih. 
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In  RE 
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Consoli- 
dated 
Mining,  &o., 

Co.  AND  THE 

Registrar- 
General  OF 
Titles 


IN  RE  GRANBY  CONSOLIDATED  MINING,  SMELT-  macik)nai.d. 
ING  AND  POWER  COMPANY,  LIMITED  AND  — 

THE  REGISTRAR-GENERAL  OF  TITLES. 

Real  propert%f — Croion  grant — Prior  lis  pendens— Effect  on  registration  of 
Crown  grant— R.8, B.C.  1911,  Cap.  127,  Sec.  71— B.C.  Stats.  1912,  Cap. 
15,  Sec.  49;   1916,  Cap.  32,  Sec.  19. 

Constitutional  law — Disallowance  of  Act — Effect  on  Crown  grant  issued 
thereunder.        ^ 

For  the  purposes  of  the  Land  Registry  Act  a  lis  pendens  is  a  charge,  and 
on  application  for  registration  of  a  Crown  grant  the  Registrar-General 
of  Titles  is  not  justified  in  refusing  to  issue  a  certificate  of  title  for 
an  indefeasible  fee  by  reason  of  the  prior  registration  of  a  lis  pendens 
(decision  of  Macdonald,  J.  reversed). 

Per  Macdonald,  C. J.A. ;  The  disallowance  of  the  Vancouver  Island  Settlers* 
Rights  Act,  1904,  Amendment  Act,  1917  (under  the  authority  of  the 
British  North  America  Act,  Sees.  56  and  90),  which  was  signified  in 
May,  1918,  does  not  render  null  and  void  a  Crown  grant  issued  under 
the  Act  on  the  15th  of  February,  1918,  as  the  annulment  thereof  takes 
effect  only  from  the  date  of  its  signification. 

Appeal  from  the  order  of  Macdonald,  J.  of  the  17th  of 
June,  1918,  refusing  to  grant  an  order  that  the  Registrar- 
General  of  Titles  be  directed  to  register  the  title  of  the  Granby 
Consolidated  Mining,  Smelting  and  Power  Company  to  section 
2,  and  the  east  60  acres  of  section  3,  range  7,  Cranberry  District, 
B.C.  Under  the  Settlement  Act  (B.C.  Stats.  1884,  Cap.  14) 
the  Province  granted  to  the  Dominion  a  large  block  of  land  on 
Vancouver  Island  to  aid  in  the  construction  of  a  railway  from  statement 
Esquimalt  to  Nanaimo.  On  the  Esquimalt  and  Nanaimo  Rail- 
Way  Company  imdertaking  to  build  the  railway  the  Dominion 
granted  said  block  of  land  to  the  Company  by  way  of  subsidy 
in  1887,  and  the  lands  involved  herein,  being  two  small  parcels 
aggregating  158  acres,  are  within  the  boimdaries  of  said  block. 
There  were  expressly  excluded  from  the  area  covered  by  said 
grant  such  portions  thereof  as  were  then  held  under  Cown  grant, 
agreement  for  sale,  or  other  alienation  from  the  Crown,  Indian 
reserves,   land  reserved   for  school   purposes,   settlements   and 
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Naval  aud  Military  reservpR.  On  the  24th  nf  Dwember,  1890, the 
Railway  Company  exociiteti  a  convcyani^e  nf  llm  sail]  two  parrels 
to  one  Joseph  Oaniior,  reaerv-ing  thereout  the  ooal  and  other  min- 
erals specified  in  the  froiiveyance.  In  March,  1905,  Genni^'i 
executors  conveyed  the  land  lo  one  Biug  Kee.  Certain  perwMU 
who  had  settled  within  tlie  hloek  gr«nti>d  tlie  railway,  set  np 
I'laiiiis  to  (lie  minerals  as  well  aa  to  the  surface  of  the  lands  upon 
which  Ihey  had  settled,  and  in  1904  the  Legislature  pasxA  the 
Vaneouver  Island  Settlers'  Ri^hu  Act.  nnder  which,  upin  a 
BCtller  proving  his  elaim,  "a  frown  grant  of  the  fee  aimple  m 
snch  land  shall  be  iaeued  to  him  or  his  lcp;al  reprosenlativcs." 
The  time  within  which  a  settler  iiii^ht  apply  for  a  Crown  erant 
was  extended  by  B.C.  Stats.  1917,  Cap.  71.  In  piireaance  of 
said  Acts,  Charles  Wilson  and  Angus  15,  McKenzie,  execiitoR 
and  truetei^s  of  Joseph  Canner,  det^eased.  applied  to  ihe  Lien- 
tenant-Governor  in  Council  for  a  fp-ant  in  fee  simple  of  the  two 
parcels  of  land  aforesaid,  aud  on  the  15th  of  February.  19l*t,  a 
Crown  grant  was  issued  to  them  as  trustees  for  the  Ganner  ealate 
for  said  lands.  The  Railway  Cmnpany  appliefl  f»r  and  obtain^ 
registration  of  a  lis  pendens  pursuant  to  aeiction  71  of  the  Land 
Rojtislry  Act  on  the  19th  of  February,  1918,  and  Ring  Kee 
subsequently  registered  a  lis  pendens.  The  exocutors,  Wilflon 
and  McKenzie,  couveyed  the  lands  to  one  Treat  on  the  19th  of 
February,  1918,  and  on  the  same  day  Treat  conveyed  to  the 
Granby  Consolidated  Mining.  Smelting;  and  Rower  Company, 
which  Company  applied  for  registration  of  its  title  on  the  23nd 
of  May,  191S.  The  Registrar-General  refused  to  re^ater  tJ» 
title  because  of  the  said  lis  pendens. 


Mayers,  for  the  petition. 

The  Registrar-Geiioral,  in  person. 

Harold  H.  Robertson,  for  Esquimalt  and  Nanaimo  Railway 
Co. 

ITtb  June,  mt. 

Macdonald,  J.:    The  Granby  Consolidated  Mining,  Smelt- 
ing and  Power  Company,  Limited,  being  dissatisiled  with  ths 
'■  refusal  of  the  Registrar- General  to  register  certain  conveyaiJCffl 
atfecting  section  2  and  east  CO  acres,  section  3,  range  i,  Crio- 
berry  District,  B.C.,  applies  by  way  of  potidiHi,  for  an  order 
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directing  such  registration.     The  refusal  is  based  upon  the  fact  **^<»o''a"»i 

that  certificates  of  lis  pendens  have  been  registered  on  behalf  of  

the  Esquimau  and  Nanaimo  Railway  Company  and  Bing  Kee,  ^*^® 

in  actions^  in  which  the  Crown  grant  of  such  land  is  attacked.  J'"^  17. 

The  root  of  title  under  which  the  Granby  Consolidated  Company  oqurt  of 

seeks  to  become  a  registered  owner  is  thus  questioned,  and  the  appeal 

Registrar  claims  that  such  a  cloud  has  been  created  upon  the  ^gjg 

title,  that  he  is  justified  in  his  refusal  to  register  conveyances  a  ril  1 
which  would  vest  an  indefeasible  title  in  the  applicant. 


If  I  were  to  comply  with  the  petition,  I  would,  under  section  Gbanbt 
116  (a)  of  the  Land  Registry  Act,  be  required  to  declare  that  dated' 
it  has  been  proved  to  my  satisfaction,  upon  investigation,  "that  Mining,  Ac, 

Co   AI'fD  TMB 

the  title  of  the  person  to  whom  a  certificate  of  title  is  directed  rjcgistsab- 
to  issue  is  a  good,  safeholding  and  marketable  title,"  i.e.,  "a  CtomALor 
title  which  at  all  times  and  under  all  circumstances  may  be 
forced  on  an  unwilling  purchaser":  Dart  on  Vendors  and 
Purchasers,  7th  Ed.,  Vol.  1,  p.  92.  The  like  necessity  existed 
on  the  part  of  the  Registrar.  He  contends  that  he  properly 
exercised  his  discretion  under  section  14  of  the  Act,  which 
declares  that  if  he  is  not  satisfied  that  such  a  title  exists,  he  may 
"in  his  discretion"  refuse  the  registration.  It  is  submitted  that 
such  discretion  was  improperly  exercised,  and  that  notwith- 
standing such  lis  pendens,  registration  should  be  effected. 

There  is  no  doubt  that  if  the  certificates  of  lis  pendens  had  macdonald, 
been  registered  "since  the  date  of  the  application  for  registra- 
tion" of  the  conveyances,  then  the  certificates  of  indefeasible 
title  would,  under  subsection  (g)  of  section  22  of  the  Act,  be 
subject  to  such  lis  pendens.  They  were,  however,  registered 
prior  to  the  application  for  registration,  and  so  the  position  thus 
created  has  to  be  considered. 

It  was  argued  on  behalf  of  the  applicant  that  the  certificates 
of  indefeasible  title,  if  issued,  would  be  subject  to  the  lis 
pendens,  and  that  the  word  "interests"  in  such  a  certificate 
included  a  lis  pendens,  I  do  not  think  this  ground  is  tenable. 
While  section  71  of  the  Land  Registry  Act  provides  that  "any 
person  who  shall  have  commenced  an  action  in  respect  of  any 
land  may  register  a  lis  pendens  against  the  same  as  a  charge," 
still  I  do  not  consider  this  provision  as  to  registration  of  a  lis 
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pendens  means  tliHt  it  ia  to  bavo  the  same  effect  aud  constiluli 
a  "charge,"  as  interpreted  by  seGtion  72  of  the  Act.  It  mereli 
provides  a  mode  of  registration.  The  certificate  of  lis  pcnden. 
does  not  t-realt^  an  estate  or  interest,  hut  is  simply  a  DotitN:  iha 
some  cBlate  or  interest  is  claimed  by  the  party  bringing  tin 
ui^tiou:  see  Robinson  v.  Holmes  (1S14).  5  W.W.R.  1143  a 
p.  1140;   also  Armour  on  Titles,  Srd  Ed.,  p.  193: 

"The  wrtieokte  of  lit  jumdnui  U  a  mere  allegntlon  of  hot,  i.#.,  that  si 
iidkiii  ix  ponding,  nn<l  the  regiatrHlinn  is  designml  tu  give  nulim  to  penon 
denting  Hitli  the  Inm!  tlmt  some  interent  therein  is  called  in  ciueHlion." 

The  case  of  Pearson,  v.  O'Brien  (1912),  4  D.L.R.  413.  wa 
cited  in  snpjiort  of  the  contention  that  the  word  "interests' 
meiilioned  in  a  certificate  of  title  under  (he  Manitoba  Rcd 
Property  Act,  included  interests  tliat  are  merely  claimed  a 
well  as  those  established  or  admitted;  Perdue,  J,  (now  Chic 
.Iiistice)  certainly  so  held,  but  such  conclusion  in  tliis  respw 
was  not  essential  for  the  determination  of  the  point  at  iasiit 
Fnrther,  the  Manitoba  Act  provides  for  the  filing  of  a  li 
pendens  "in  Hcu  of  or  after  filing  a  caveat"  either  before  " 
after  the  issuance  of  a  certitieate  of  title.  There  is  no  seciio 
in  our  Act  indicating  this  similarity  between  a  caveat  and 
eert.ificate  of  Us  pendens.  The  procedure  (as  to  caveats)  i 
the  same  between  the  Provinces,  in  prohibiting  the  transfer  n 
"ihiT  dealing  with  lunii,  unless  the  instrument  soufrht  to  h 
registered  is  "cxpresse^l  to  bo  snbjw-t  to  the  claim  of  lli 
caveator."  There  is  no  corresponding  provision  as  to  a  '' 
ptmdens.  If  tho  Registrar  were  only  "registering"  instrumenti 
then  there  would  he  no  difficulty,  but  he  is  examining  ani 
passing  titles,  and  it  would  seem  an  anomaly  to  grant  a  certificHi 
of  iiidefea.°ible  title,  whore  the  Crown  grant  forming  the  ver 
basis  of  title  was  altacketl.  It  was  proy)09ed  that  even  if  th' 
word  "ini/^resta"  did  not  include  ft  certificate  of  Us  pendens,  ai 
order  might  be  made  retaining  such  certificate  of  indefeasihl 
title  in  the  registry  office,  to  be  held  ou  behalf  of  all  per§on 
interestwl  in  tJie  land,  but  unless  auch  certificate  be  consiilcn" 
a  "charge,''  there  is  no  provision  in  the  Act  supporting  snol 
procedure.  This  conclusion  is  supported  by  the  fact  thai  i 
was  detained  necessary  in  11U7  to  pass  legislation  anthori^jii] 
the  issuance  of  an  "interim  certificate  of  title"  in  certain  event; 
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The  applicant,  in  my  opinion,  is  thus  forced  to  rely  upon  the  »**<'»®''^"*> 

contention,  that  the  certificates  of  lis  pendens  should  have  heen       

ignored  by  the  Registrar  in  passing  the  title,  on  the  ground  that        ^*^® 
they  do  not  create  a  cloud  upon  the  title.      This  means,  that     J^wol7. 


the  Registrar  having  failed  to  do  so,  I  should  now  detennine    qoubt  of 
that  the  actions  in  which  such  certificates  of  lis  pendens  were     apfkal 
issued,  are  so  ill-founded  that  they  will  not  succeed,  and  thus        1919 
that  I  can  with  safety  and  confidence  pay  no  attention  to  the     ^p,jj  j 
lis  pendens.      In  view  of  the  fact  that  the  interests  involved - 


are  very  important,  this  course  should  not  be  pursued  if  any     GaArar 
doubt  existed  on  the  point.      If  it  were  eventuallv  decided  that    Conboli- 

"  DATED 

the  plaintiffs  in  the  actions  were  entitled  to  succeed,  a  very  mining,  Ac., 
difficult  position  would  be  created.  ^^^^^? 

In  the  first  place,   it  would  be  contrary  to  authorities  in  ^^^^®^ 
Canada,  not  to  consider  a  lis  pendens  as  a  cloud  upon  a  title: 
see  Martin,  J.  in  Townend  v.  Oraham  (1899),  6  B.C.  539  at 
p.  541 : 

"It  is  now  settled  that  such  lie  pendens  is  a  cloud  on  the  title  which  a 
purchaser  is  entitled  to  have  removed." 

The  question  considered  in  that  case  was  whether  the  pur- 
chaser was  justified  in  refusing  to  make  payments  under  an 
agreement  for  sale,  before  the  cloud  created  by  a  lis  pendens 
had  been  removed,  and  the  judgment  clearly  decides  that  the 
title  thus  affected  could  not  be  "forced"  upon  the  purchaser. 
Ke  Bobier  and  Ontario  Investment  Association  (1888),  16  Ont.  j. 
259,  to  the  same  effect,  is  referred  to  with  approval. 

Even  if,  generally  speaking,  a  certificate  of  lis  pendens  creates 
a  cloud  upon  the  title  and  gives  notice  of  the  plaintiff^s  claim, 
it  is  contended  that  it  would  not  excuse  a  purchaser  from  com- 
pleting his  contract. 

During  the  argument  I  referred  to  Bxdl  v.  Iluichcns  (1803), 
32  Beav.  615,  as  giving  support  to  this  proposition,  but  in 
Armour  on  Titles,  3rd  Ed.,  195,  after  mentioning  this  case,  lie 
Bobier  and  Ontario  Invesimenl  Association,  supra,  is  referred 
to  as  follows : 

"In  a  recent  case  it  was  held  that  the  vendor  was  bound  to  remove 
certificates  of  lis  pendens  in  order  to  make  a  clear  registered  title.'* 

In  Bull  V.  Ilutchens,  supra,  the  head-note  on  this  point  is  as 
follows : 
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"A  r^^intereil  (■«  pi'tuien*  (toes  not.  create  »  ohnri^  or  lien  on  the  propwtj, 
Dor  do€g  it  exfuse  a  piircbnsoT  fmin  complating  Iiis  contriut.      It  inerdy 
puU  liini  Ilium  mi  inquiry  inio  tlie  vnlidity  of  lie  jiUintifl'a  cUim." 
lu   this  (VJiifradirtory  slate  of  the  law  of  conveTanrin:!,  i 

_  miinbcr  of  aulhoritica  liave  Wn  cited  upon  rhe  question  of  wUt 
is  a  safe-holding  and  marketable  title,  end  also  as  to  the  necesaitT 
of  oonaidi'riug  and  deriding  the  validity  of  ihe  ptaintifTs  cliiim 
io  the  actions  in  whifh  sut-h  eortificates  of  lu  pendfns  were 
registered.      In  my  view  of  the  matter  I  do  not  consider  it 

"necessary  to  discuss  this  position  at  length.  The  Registrar  in 
passing  a  title  is,  T  think,  in  en  analogous,  if  not  stronger, 
position  than  a  solicitor  acting  for  a  purchaser.      While  he  is 

.,  required  to  facilitate  the  tranauction  of  business,  and  the  rt^is- 
triition  of  documents  towards  that  end,  still,  when  an  indefeasible 
title  is  sought  lo  l^  ifbtained,  he  should  not  ignore  the  rights  and 
claims  of  parties  brought  to  his  notice,  lie  should  not  l)e 
called  upon,  where  an  action  has  bci-n  brought  apparently  in 
good  faith,  to  delermine,  in  advance,  tlie  result,  nor  do  T  think 
I  should  take  a  similar  course.  If  the  certificate  of  indefeasible 
title  were  issued,  it  would,  under  section  22  of  the  Act,  be  good 
against  the  whole  world,  subject  only  to  the  exceptions  referred 
to  in  said  section,  and  these  would  not  include  any  rights  sought 
to  be  preserved  by  a  plaintiff  under  a  lii  peiulens,  n^istered 
prior  to  the  application,  under  which  such  a  certificate  of  Inde- 
feasible  title  was  issued. 

In  my  opinion  ihn  Ucgistrar  properly  exercised  thu  judicial 
discretion,  which  is  referred  to,  in  In  iv  Land  Ilegistry  Ad  and 
Shaw  (1915),  23  B.C.  116.  His  duties  in  the  investiga^oQ  of 
titles  of  various  kinds  are  there  outlined,  and  I  do  not  think  he 
has  violated  any  of  the  principles  referred  to  in  that  caae. 

I  might  add  that,  without  any  application  being  made  fw 
the  cancellation  of  Ihe  Us  pendens,  the  plaintiffs  in  the  actions 
should  speed  the  trial,  on  the  same  basis  as  they  would  be 
required  to  do  where  an  injunction  had  been  granted  in  their 
favour.  See  Blake.  V.C.  in  Finnegan  v.  Eeemn  (187S),  7 
Pr.  385  at  pp.  3Sfl-7: 

"1  bave  ftlwayi  understood  that,  where  a  portf  to  a  suit  obt«in«  u 
iiijiiii(?tion,  he  niusl  prow«d  with  the  i^eatest  poraihie  eippiiition,  uid,  * 
lis  pendens  l>eing  in   «ITevt  nn   injunction,   the  Mine   rule   applies  to  Iht 


I 
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See  further  Preston  v.  Ttthbin  (1684),  1  Vem.  286:  kaotonau), 

"Where  a  man  to  be  affected  with  a  lis  pendens,  there  ought  to  be  a  * 

close  and  continued  prosecution."         ^  1918 

In  the  view  I  have  taken  of  the  matter  I  have  not  deemed  it     June  17. 
necessary  to  deal  with  the  application  of  the  Esquimalt  and 

OOUBT  OB" 

Nanaimo  Railway  Company  for  an  order  prohibiting  any  regis-     appeal 


1019 
April  1. 


tration  in  connection  with  the  land,  or  the  issuance  of  a  caveat. 

The  application  of  the  Granby  Consolidated  Mining,  Smelt- 
ing and  Power  Company,  Limited,  is  refused,  and  in  the  mean- 
time, pending  the  trial  and  final  determination  of  the  actions,  q^^^y 
the  Registrar  should,  by  necessary  extensions,  provide  that  the  Conboij- 
applicant  is  not  prejudiced  by  the  delay  in  obtaining  registration  minhw^Ao. 

of  the  conveyances.  Co.  and  the 

Reqibtbab- 
Genbbal  of 
From  this  decision  the  Granby  Consolidated  appealed.     The      Ttelbb 

appeal  was  argued  at  Vancouver  on  the  18th  of  November,  1918, 

before  Macdonaxd,  C.J.A.,  Martin,  Galuhbb,  McPhillips 

and  £b£ets,  JJ.A. 

Mayers,  for  appellant :  A  certificate  of  lis  pendens  stands  on 
its  own  footing  and  does  not  prevent  registration.  There  is 
error  in  saying  a  lis  pendens  is  not  a  charge.  The  only  way  to 
file  a  lis  pendens  is  under  Form  D  (B.C.  Stats.  1912,  Cap.  15, 
Sec.  49).  The  interests  in  the  land  indorsed  on  the  certificate 
are  those  claimed  as  well  as  those  established:  see  Pearson  v. 
O'Brien  (1912),  4  D.L.R.  413  at  p.  423.  The  Registrar  puts 
himself  in  the  position  of  a  reluctant  purchaser  upon  whom 
the  title  is  being  enforced,  and  falls  back  on  sections  14  and 
116  of  the  Land  Registry  Act.  The  result  would  follow,  if  Argument 
he  is  right,  that  where  there  is  a  charge  registration  would  be 
refused.  A  good  title  means  a  good  title  within  the  Act:  see 
Williams  on  Vendor  and  Purchaser,  2nd  Ed.,  Vol.  1,  pp.  165-7. 
On  what  would  prevent  specific  performance  of  a  contract  to 
purchase  see  Bull  v.  Hutchens  (1863),  32  Beav.  615  at  p.  618; 
Osbaideston  v.  Ashew  (1826),  1  Russ.  160;  Taylor  v.  Land 
MoHgage  Bank  of  Victoria  (1886),  12  V.L.R.  748  at  p.  755. 
It  is  the  duty  of  the  Court  to  decide  the  rights  as  between 
vendor  and  purchaser:  see  Smith  v.  Colboume  (1914),  2  Ch. 
533  at  pp.  541  and  544.     The  Registrar  must  satisfy  himself 
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he  bas  a  giood  safe-holding  title  and'tliat  is  all :  see  In  re  Ryai 
(1914),  10  B.C.  165  at  p.  170;  In  re  Land  Registry  Ad  am 
Shaw  (1!H5),  22  B.C.  116  at  pp.  119  and  121.  The  effect  o: 
a  lis  pendens  ie  to  prevent  a  litigant  from  giving  to  others  right 
to  property  in  dispute  to  the  prejudice  of  the  other  litigant 
see  Bellamy  v.  Saline  (1857),  1  De  G.  &  J.  566.  That  it  i 
a  charge  is  not  questioned  in  Peclc  v.  Sun  Life  Assurance  Co 
(1905).  11  B.C.  215  at  pp.  236-7. 

Davis.  K.C.  (Harold  B.  Robertson,  with  him),  for  respond 
enl  {Esqiiimalt  and  Nanaimo  Ry.  Co.) :  He  la  entitled  to  ai 
absolute  title  (which  could  not  interfere  with  us),  hut  the  qiies 
tinn  is  xvhether  he  is  entitled  to  an  indefeasible  title.  Wher 
there  is  a  lis  pendens  which  shews  lack  of  title,  the  Registrar  i 
justified  in  refusing  regietration.  If  he  gets  an  indefeasibl 
title,  wc  say  our  claim  is  gone  and  we  have  no  claim  agains 
the  insurance  fund.  I  say,  first,  where  there  is  a  lis  penden 
outstandiufj  it  should  be  cleared  off  before  a  certificate  is  issued 
second,  in  any  case  where  it  is  a  question  of  law  it  is  a  matte 
for  the  Kegistrar.  This  is  not  a  title  that  could  be  forced  oi 
an  unwilling  purchaser,  and  the  Registrar  is  justified  in  refusin 
registration:  see  Dart  on  Vendors  and  Purchasers,  7th  Ed. 
Vol.  1,  ]i.  92.  If  the  matter  is  open  to  judicial  consideratioi 
he  has  exercised  his  discretion  and  it  should  not  be  interfere< 
with.  Section  22  of  the  Land  Registry  Act  shews  the  effect  o 
an  indefeasible  title.  A  lis  prnden.t  is  not  in  itself  a  chargf 
It  is  nothing  more  than  a  notice  of  a  claim  formally  ni.ide  ii 
certain  litigation  before  the  Court,  and  upon  being  filed  it  i 
notice  under  the  Act.  The  putting  in  of  a  caveat  only  resiih 
in  a  Us  pendens.  The  statute  contemplates  that  when  a  Ji 
pendcn/i  is  filed  before  application  for  registration,  the  li 
penden!^  must  be  disposed  of  before  a  certificate  is  granted 
Once  an  indefeasible  title  is  issued  we  loose  all  rights  we  havi 
under  our  lis  penden-'^.  Although  a  lis  pendens  may  be  regis 
tered  as  a  charge,  it  is  not  a  charge  within  the  meaning  o 
section  2'^  of  the  Act  as  re-enacted  and  amended  (B.C.  Stats 
1912,  Cap.  15,  See.  7;  1914,  Cap.  4-'!,  Sec.  16;  1915,  Cap.  33 
Sec.  5;  1916,  Cap.  32,  Sec.  6),  nor  under  the  Interpretatioi 
Act.  A  charge  is  an  estate.  An  indefeasible  title  is  a  good 
safe-holiling,  marketable  title  in  the  form  of  which  the  Re^stra 


XXVI.]      BRITISH  COLUMBIA  REPORTS.  531 

cannot  issue  title  when  a  lis  pendens  is  on  file.      Assuming  a  J'^coonau), 

certificate  is  issued  subject  to  the  lis  pendens  and  the  action  is  

dismissed  on  a  technical  ground,  we  would  no  longer  have  any  ^®^® 

title,   and  in  case  of  disallowance  of  the   Vancouver  Island  J*"»«17. 

Settlers'  Rights  Act,  1904,  Amendment  Act,  1917,  our  rights  ooubt  of 

could  not  be  revived.  apfkal 

The  Registrar-General,  in  person,  referred  to^Syndicat  Lyon-  1919 

nais  du  Klondyhe  v.  McGrade  (1905),  36  S.C.R.  261 ;   Thorn's  ^p^jj  j 
Canadian  Torrens  System,  p.  159;  Bellamy  v.  Sabine  (1857), 


1  De  G.  &  J.  566.  gSI^ 

Mayers,  in  reply.  Consoij- 

DATBD 

Cur.  adv.  vulL      Mining,^., 

OO.  AND  THB 

l8t  April,  1919.       Reqistrab- 

General  OF 
Macdonald,  C.J.A.  :    This  is  in  reality  a  contest  between      Titles 

the  appellants  and  the  Esquimalt  and  Nanaimo  Railway  Com- 
pany, who  are  parties  to  this  appeal  as  respondents,  although 
not  appearing  as  such  in  the  style  of  cause. 

It  may  be  useful  to  state  briefly  the  facts  leading  up  to  the 
dispute  between  these  parties.  The  Railway  Company  in  1887 
received  from  the  Crown  a  grant  of  a  large  block  of  land  in 
Vancouver  Island  by  way  of  subsidy  in  aid  of  the  construction 
of  their  railway.  The  grant  contained  an  exception  or  reserva- 
tion in  favour  of  a  class  of  persons  who  may,  for  convenience, 
be  designated  "settlers."  The  lands  involved  herein,  being  macdonald, 
two  small  parcels  aggregating  158  acres,  are  within  the  bound- 
aries of  said  block.  The  Railway  Company  in  1890  executed 
what  purports  to  be  a  conveyance  of  the  said  two  parcels  to 
one  Joseph  Ganner,  since  deceased,  reserving  thereout  the  coal 
and  other  minerals  specified  in  the  conveyance,  and  Ganncr's 
executor  in  March,  1905,  conveyed  the  land  to  one  Bing  Kce. 
Settlers  within  the  block  set  up  claims  to  the  minerals  as  well 
as  to  the  surface  of  lands  upon  which  they  had  settled,  and  the 
Legislature  then  passed  the  Vancouver  Island  Settlers'  Rights 
Act,  1904,  which  enacted  that  upon  proof  of  his  claim  by  the 
settler,  "A  Crown  grant  of  the  fee  simple  in  such  land  shall  be 
issued  to  him  or  his  legal  representatives."  The  time  within 
which  the  settler  might  apply  for  the  grant  was  extended  by 
B.C.  Stats.  1917,  Cap.  71.     The  executors  of  Ganner  claiming 
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to  bo  entilleil  to  ihe  benefit  of  tbe  aaid  Act,  applied  to  tlta 
tioveminPTil  wirhin  the  exteinlcd  time  for  a  grant  of  the  mi 
two  ]>aroels  of  IqtkI.  Thi-ir  appiication  waa  tu-Wided  to  ind  i 
Crown  grant  waa  isaiied  to  them  ou  the  15th  of  February,  1918. 
This  grant  in  form  is  of  the  fee,  the  eurfaeo  ae  wrll  as  iM 
niinflrals;  in  effect,  however,  it  is  th**  execution  by  the  Crcmn 
of  a  statutory  ^wer  of  transfer,  when  the  title  to  the  surface 
is  already  in  the  grantee,  of  the  min<<rala  from  the  Railway 
Company  to  the  grantees ;  either  that  or  it  is  founded  on  t\a 
assiiinption  that  neither  the  surface  nor  the  minerals  paami  10 
the  Railway  Company  by  the  grant  of  1887. 

The  Railway  Company  dispute  the  validity  of  aaid  grant  of 
the  l.llh  of  February,  and  have  commenced  action  agaioat  the 
execulora  to  have  it  declared  null  and  void.  Bing  Kce  also 
has  commenced  an  action  to  inforce  what  he  claims  tJ>  be  his 
riglila  lo  the  niinerals.  Tbe  Railway  Company,  on  the  ISth 
of  February,  IfHS.  applied  for  registration,  in  the  bsaJ 
Registry  office,  of  a  Us  pendens,  and  on  the  day  following 
obtained  registration  thereof  pursuant  In  section  71  of  the  bund 
Registry  Act;  Bing  Kee  subsequently  alao  regiat4?red  a  '" 
pendens.  Tbe  executors  conveyed  tbe  land  to  one  Tteal, 
appellant's  agent,  on  the  said  18th  of  February,  and  on  the  aam^ 
day  Treat  conveyed  it  lo  the  ap])ellflnt,  which  on  the  22nJ  o' 
May  of  tbe  same  year  applied  to  tbe  respondent,  the  Registrar- 
General  of  Titles,  for  registration  of  its  title  under  th«  *»'*' 
grant  and  conveyance^,  Tbe  Registrar  has  notified  the  MJ'^ 
ap(jellant  that  he  declines  to  register  \\s  title  because  o'f  ss"' 
lis  pendens.     The  question  is,  was  he  wrong  i 

An  application  by  a  person  claiming  to  bo  registered  in  ^^ 
register  of  indefeasible  fees  ia  to  be  granted  by  the  Registr" 
only  when  the  applicant  has  shewn  a  good,  safe-holding,  m  srket- 
able  title,  and  it  is  declared  by  section  22  of  the  said  bi""' 
Registry  Act  that  the  certificate  granted  on  registration  of  a" 
indefeasible  fee  shall  be  good  against  all  the  world,  subject  only, 
inler  alia,  to  any  lis  pendens  registered  since  the  date  of  lis 
certificate.      Section  71  of  the  said  Act  provides  that 

"Any  person  who  sliall  have  commenced  an  nctiou  ,  ,  .  .in  reepW*  01 
i.ay  liuid,  may  raster  a  lit  pvndem  againat  tlie  ume  u  a  charge." 

When  a  good  tilJo  has  been  shewn  by  an  applicant  for  n-^^ 
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tration  in  indefeasible  fee,  he  is  entitled  to  a  certificate  notwith-  macoonald. 


Standing  that  the  fee  is  burdened  by  registered  charges.      The        

certificate  as  issued  bears  indorsement  of  the  charges  affecting  **^^ 

the  title,  the  scheme  of  the  Act,  as  I  understand  it,  being  to  June  17. 

separate  for  the  purposes  of  the  Act  the  legal  estate  from  all  f^jjg^  qf 

equitable  interests  or  encumbrances.      The  one  is  the  "fee,"  appbal 

the  other  the  "charge,"  ^^ 

Now,  apart  from  the  Act,  which  enables  a  plaintiff  to  register  ^    .j , 
a  lis  pendens  as  a  charge,  what  is  the  character  of  a  lis  pendens^ 


The  Z«  p«uie«.  is  the  pending  action.     Before  the  enactment     ^^ 
of  2  &  3  Vict.,  Cap.  11  (Imperial),  a  person  taking  a  canvey-    Conbou- 
ance  pendente  lite  of  lands  in  dispute  would  take  it  subject  to  MiNnra'Ao. 
the  rights  of  the  litigants.     It  was  not  necessary  that  he  should  Co.  and  the 
have  notice  of  the  litigation.     The  law  imputed  notice  on  the  General  or 
assumption  that  everybody  ought  to  be  aware  of  such  causes      Titles 
pending  in  the  Courts.     This  state  of  the  law  was  modified  by 
the  2  &  3  Vict,,  Cap.  11,  which  made  registration  as  therein 
provided  for,  or  express  notice,  essential  if  the  grantee  was  to 
be  bound  by  the  result  of  pending  litigation.     Thus  it  will  be 
seen  that  the  plaintiff's  protection  in  such  a  suit  is  the  notice  of 
it,  formerly  imputed,  now  either  express  or  constructive.     The 
nature  and  consequences  of  a  lis  pendens  being  well  settled,  - 
what,  then,  did  the  Legislature  mean  by  section  71,  which  per- 
mits registration  of  a  lis  pendens  as  a  "charge?"      I  do  not      odonald 
think  it  meant  to  provide  for  anything  more  than  constructive       cj.a. 
notice  of  the  lis  pendens. 

Kow,  the  Registrar  takes  no  exception  to  the  title  sought  to 
be  registered  save  that  notices  of  lis  pendens  are  on  the  register. 
The  consequences  following  the  registration  of  the  lis  pendens 
do  not  appear  to  me  to  be  a  question  for  consideration  in  this 
appeal.  The  sole  question  before  us,  as  I  see  it,  is  this :  Does 
registration  of  the  lis  pendens  alone  justify  the  Registrar's 
refusal  to  issue  the  certificate  to  the  appellant?  I  think  not 
For  the  purposes  of  the  Act  a  lis  pendens  is  a  "charge"  on  the 
fee.  I  cannot  give  effect  to  the  submission  of  counsel  that  the 
registration  of  the  lis  pendens  is  in  effect  an  injunction  restrain- 
ing the  issue  of  the  certificate  of  title.  The  Act  provides  by 
caveat  a  specific  method  of  staying  the  Registrar's  hand  where 
it  is  desired  to  do  so,      I  can,  therefore,  see  no  reason  for 
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treating  the  statutory  charge  created  hy  the  regislrration  of  a 
lit  pendens  differently  to  any  olher  charge,  as  for  example  th»t 
(Ti'jilcd  by  the  regiBlration  of  an  ap'eemeut  for  sole. 

We  have  not  the  abslract  of  title  under  the  Kailway  Com- 
pany's grant  before  ub.  Whether  that  would  disclose  grinmde 
for  the  Registrar's  rt-fiisal  is  not  open  to  us,  and  T  therefore 
confine  my  opinion  that  the  appeal  shonld  be  allowpd  to  this, 
that  the  grounds  slated  by  the  Registrar  do  not  justify  hia 
refusal. 

It  was  conceded  by  Mr.  DavU  (hat  the  granting  of  a  ivrtifi- 
cato  of  absolute  fee  would  lie  iinobjectionnble.  This  does  not 
really  affect  the  question  before  ub  at  all,  but  it  raay  be  poinifid 
out  that  as  the  apfwllant  must  register  the  Crown  grant  of  the 
15th  of  February  as  part,  if  not  (he  root,  of  their  tifJe,  eeftioB 
15  of  ihe  Land  Registry  Act  appears  to  prohibit  its  registration 
in  the  reeiater  of  abBoIute  fees. 

The  respondent,  the  Railway  Company,  also  submitted  that 
because  of  the  disallowance  of  the  said  amending  Act  of  1917 
by  the  Governor-General  in  Council,  which  disallowance  «m 
signified  in  May.  1918,  the  Crown  grant  of  lie  15th  of  Feb- 
ruary was  thereby  rendered  null  and  void,  and  all  proceeJing» 
under  it  i-endered  ineffectual.  1  cannot  agree  wilh  this  sub- 
mission. The  Act  in  qiieatiou  was  disallowed  under  authority 
of  the  British  North  America  Act,  sections  56  and  90,  and  the 
annulment  of  the  Act  takes  effect  only  from  the  date  of  ihe 
signitication  thereof. 

In  accordance  with  our  decision  in  In  re  Land  Registry  Ati 
and  Scottish  Temperance  Life  Assurance  Co.,  ante,  p. 
304,  there  can  be  no  order  in  respect  of  costs  either  for  or 
against  the  Registrar-General  of  Titles,  but  as  between  the 
appellant  and  the  Railway  Company,  who  are  co- respondents, 
tbe  costs  should  follow  the  event  and  should  be  paid  by  thcssid 
Railway  Company  to  the  appellant 

Mahtik,  J.A.  :  This  appeal  shouM,  in  my  opinion,  be 
allowed,  because  I  think,  after  fully  considering  the  various 
seelions  of  our  Land  Registry  Act  (R.S.B.C,  1911,  Cap.  127) 
governing  this  matter,  which  it  is  unnecessary  to  refer  to  in 
detail,  that  whatever  may  be  said  of  tbe  varying  nature  of  a 
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lis  pendens  apart  from  said  statutes  (and  it  may,  by  convey-  ^t^oos^**. 

ancers,  be  so  viewed  in  different  lights  according  to  circum-        

stances)  y  it  must  under  them  be  regarded  as  a  "charge,"  for       ^^^® 
at  least  it  is  "a  claim  to  or  upon  any. real  estate,"  under  the     June  17. 
definition  of  "charge"  in  section  2,  and  therefore  the  appellant    qoubt  op 
is  entitled  as  of  right  to  have  its  title  registered  in  the  register     ^^^al 
of  indefeasible  fees,  as  prayed  in  its  petition,  despite  the  exist-        1919 
ence  of  a  lis  pendens  prior  to  its  application.      During  the     ^_j.jj  j 
argument  I  referred  to  the  observation  of  Lord  Justice  Cairns  - 


in  In  re  Earned' s  Banking  Co;   Ex  parte  Thornton  (186Y),  2     (^^^^ 
Chy.  App.  171  at  p.  178 ;  36  L.J.,  Ch.  190,  on  a  lis  pendens-.        -Conboij. 

''It  is  perfectly  clear  that  it  has  always  implied  a  claim  of  right,  or  a  Minino  &o 
claim  to  charge  some  specific  property."  Co.  and  the' 

Rbsgistbab- 
So  then  if  it  is  to  be  regarded  as  a  charge,  it  is  not,  properly  qenkbalof 

and  technically  speaking,  a  matter  of  "title"  under  section  16,      Titles 

though  as  a  charge  it  is  "a  cloud  on  the  title  which  a  purchaser 

is  entitled  to  have  removed":    Townend  v.  Oraham  (1899),  6     mabtin 

B.C.    639  at  p.   541.      The  question  turns  upon  the  special        ''•^• 

language  of  our  Land  Registry  Act,  and  should  be  answered  in 

favour  of  the  appellant. 

Galliher,  J.A.  :  Apart  from  the  statute,  I  incline  to  the 
view  that  the  lis  pendens  filed  in  this  action  would  not  be  a 
charge.  It  is  the  whole  title  that  is  attacked  in  the  proceedings 
in  so  far  as  the  right  to  coal  and  other  minerals  is  concerned, 
a  different  thing  to  say  a  lis  pendens  under  the  Execution  Act 
or  a  lis  pendens  filed  in  a  suit  claiming  only  a  limited  mterest 
in  the  land,  such  as  a  life  estate.  The  authority  for  registering 
the  lis  pendens  here  is  to  be  found  in  section  71  of  the  Act,  and 
the  words  are:  "May  register  the  lis  pendens  against  the  same 
as  a  charge."  There  is  no  other  door  of  entry,  and  you  cannot 
use  this  door  for  registration  and  then,  when  registered,  say  it 
is  not  a  charge.  For  the  purposes  of  registration  you  are 
bound  by  the  statutory  words.  It  would  seem,  therefore,  that 
the  Registrar  under  the  statute  should,  in  considering  whether 
the  applicant  has  a  safe-holding  and  marketable  title,  in  that 
respect  disregard  the  lis  pendens  in  the  same  way  he  would 
any  other  document  about  which  there  would  be  no  dispute  as 
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'•  to  its  being  a  charge,  and  issiip  bin  certificate  of  indefeaeiblo 
tiile  eiibjwt  to  indorecinent  therpon  of  the  lis  pendens. 
I  would  allow  fhe  appeal. 

McPhillii'8,  ,T.A.  :    I  woiild  allow  the  appeal. 

Ebkrts,  J. a.:    I  would  allow  the  appeal. 

Appeal  allowed. 

Solicilors  for  appellant:   Tfii/lor,  Mayers.  Stocklon  t£  SmUk 
Solioitoi's  for  rrapondent  (EsquimaJt  and  Nanaimo  Rj.  Co.); 
Barnard.  Bobertaon,  Heisterman  £  Tait 


APPIUL 
I01» 


FRASER  V.  BRITISH  COLUMBIA  ELECTRIC  RAIL- 
WAY COMPANY.  LIMITED. 

\effligenoB — Collision — 8trfei-oar  and  automobile — Botti  pnrlies  rrtpontihU 
for  aeeident — Ultimate  tte^lignnim. 

In  Bn  Rctioii  for  dnnioges  (or  periuiuil  iDJuriiu  nnd  tlie  nrcdc  of  an  auto- 
mobile the  plaintiff  cannot  reraver  wtirre  the  nccitlent  was  <jue  tn  the 
negligenue  of  tiotli  the  piBtntiff  nnd  the  defendant  and  the  defendurt 
could  not  liy  tho  nxernae  of  reusonuble  eare  nftar  he  Iwcnme  nni*  of 
the  dnnger  hnve  avoided  the  accidnnt   tEUBRTS,  J.A.  diasentiiig). 

ApPEAI-  from  ihe  decision  of  Gbeoobv,  J.  of  tJie  29lh  of 
May,  1918,  dismiseing  the  plaintiff's  action,  ta-it>d  wilhont  a 
jury,  for  duniages  fur  personal  injuries  and  for  the  wreek  of 
his  automobile  owing  to  a  collision  at  the  intersection  of  Toui- 
mercial  Drive  and  12th  Avenue  in  ihc  City  of  Vancouver  at 
t  about  ft.30  in  the  evening  of  the  10th  of  Januarv,  lJtl8.  The 
plaintiff  was  driving  his  automobile  westerly  along  12th  Avenue. 
On  approaching  Commercial  Drive,  upon  which  is  a  double 
track  street-car  line,  he  slowed  down  to  10  or  12  miles  an  hour, 
and  on  reaching  the  curb(>d  line  of  llial  street  looked  southerly 
and  then  northerly.      Seeing  no  street-car  and  wiUiuiit  taking 
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any  further  observation  he  proceeded  to  cross  the  road.      After    ^^^^^  ^^ 
reaching  the  westerly  track  the  back  portion  of  his  car  was 
struck  by  a  street-car  coming  from  the  south,  the  impact  carry- 
ing the  automobile  about   34  yards  and  wrecking  it.       The 
plaintiff  was  rendered  .unconscious  by  the  impact  and  suffered 
severe  cuts  and  bruises  but  was  not  otherwise  injured.      There       ^  ^ 
was  a  fall  of  snow  on  the  road  and  the  evidence  was  that  the    Elbctbio 
street-car  was  going  at  a  rate  of  from  30  to  36  miles  an  hour. 

The  appeal  was  argued  at  Vancouver  on  the  5th  of  December, 
1918,  before  Macdonald,  C.J.A.,  McPhillips  and  Ebeets,    statement 
JJ.A. 


1019 
Feb.  11. 

Fbasb 

V. 


S.  S.  Taylor,  K,C.,  for  appellant:  The  street-car  was  going 
at  an  excessive  rate  of  speed  and  this  was  the  real  cause  of  the 
accident:  Toronto  Railway  v.  King  (1908),  A.C.  260.  As  to 
shewing  reckless  disregard  as  to  speed  see  Columbia  Bitulithic 
Limited  v.  British  Columbia  Electric  Rway,  Co.  (1917),  66 
S.C.R.  1  at  pp.  13  and  32 ;  Oreat  Central  Railway  v.  Hewlett 
(1916),  2  A.C.  511  at  p.  625.  The  street-car  was  not  only 
going  at  an  excessive  rate  of  speed,  but  the  rate  was  so  excessive 
as  to  render  the  defendant  liable  notwithstanding  any  possible 
negligence  on  the  part  of  the  plaintiff :  British  Columbia  Elec- 
tric Railway  Company,  Limited  v.  Loach  (1916),  1  A.C.  719 
at  pp.  724r5;  Brenner  v.  Toronto  R.W.  Co.  (1907),  13  O.L.R. 
423  at  pp.  433  and  437.  The  street-car  hit  the  back  of  the 
automobile  so  that  with  reasonable  care  as  to  speed  the  auto- 
mobile would  have  crossed  the  track. 

McPhillips,  K,C.,  for  respondent:  The  onus  is  on  the  plaintiff. 
The  judge  below  finds  against  him  and  he  must  shew  the  judge 
was  wrong.  As  to  the  duty  of  the  motorman  if  he  had  seen  the 
car  see  The  Halifax  Electric  Tramway  Company  v.  Inglis 
(1900),  30  S.C.R.  256  at  p.  268  et  seq. ;  Gavin  v.  Kettle  Valley 
Ry.  Co.  (1918),  26  B.C.  30.  Unless  the  Loach  case  makes  us 
liable  they  cannot  succeed:  see  also  Smith  v.  City  of  Regina 
(1918),  42  D.L.R.  647. 

Taylor,  in  reply,  referred  to  Dublin,  Wicklow,  and  Wexford 
Railway  Co.  v.  Slattery  (1878),  3  App.  Cas.  1155  at  p.  1166. 
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nth  February,  1019, 
Macdo.sal^,  C.J. a.  would  dismiss  (he  appi-ul. 

McPiriLLiPs,  J.A.:  This  appeal  in  a  negligence  Hclian  for 
■personal  injury  to  the  appellanl  and  damages  to  an  autwrnotiile 
in  conseqiienct-  of  a  collision  l>i>lwpen  the  niitoinobile  anA  a 
(ram-ear  of  the  respondent,  is  from  a  jndginent  of  Greoobi, 
J.  who  heard  the  ease  williont  the  intervention  of  a  jury,  mki- 
inp  judgment  for  the  respoiulcnt  and  dismissing  the  aetion. 
No  evidence  was  led  on  the  part  of  the  respondent  and  upon 
the  facts  adduced  liefore  the  learned  judge  he  was  of  the  opinion 
that  by  reason  of  the  contributory  negligence  of  the  appellant  he 
could  not  succeed  in  the  action.  With  this  finding  of  the 
learned  ju<lge  agtilnflt  him  it  is  ineumlxnt  upon  th^  appellant 
to  shew  that  rhe  judgment  is  wrong  {('oifhlan  v.  Cumberlmi^ 
(1898).  1  Ch.  704;  Re  Wagslaff:  Wagstaff  v.  Jitlland  (1907), 
98  L.T.  14a}.  In  Union  Hank  of  Canada  v.  McBugk  (1911), 
44  S.C.It.  47a,  Angliu,  J.  at  p.  492  said : 

"The  finding  o(  a  trial  judge  ruling  upon  nml  evid«iir«  'is  in  it*  weight 
hnrdl;  dinlin^uisliable  from  1\k  verdict  nf  n  jury,  i^^rvpt  that  a  juiy  grt* 
no  raiBuns."  I.ndgr  Holm  OatKrtf/  Vnmpony.  Limitnrf  v.  Wirdamhuni  Gv 
poration    I  IBOS).  A.C.  323  nt  p.  32B." 

In  Ruddy  v.  Toronto  Eastern  Railway  (1917),  8fl  L..T..  P.O. 
95  ul  p.  Ort  Lord  Bnckmaster  said: 

"But  upon  questiimit  of  fuct  an  Appml  f>Hirt  wit]  niit  tnMrfert  witli  ihl 
decision  of  the  judge  wlin  Una  aevn  the  witiiessGa  and  lias  been  Able,  witti 
the  iiiipreBsion  thus  formrd  (rogli  in  liis  mind,  to  decide  hetweeo  Ihdr 
contending  vviAentv,  iiiileiia  there  it  some  good  ind  epeciMl  resBon  to  throw 
doubt  u|mti  the  doundncBB  of  Iiih  eonelneions." 

And  in  the  Inter  case  of  McJlwee  v.  Foley  Bros,   (1919),  1 
W.W.R.  403  at  p.  407  Lord  Buebnastar  said : 

"It  is  uunocenBary  to  repeat  tlie  wurninga  IreqiiBnlly  given  hj  l««n»d 
judges,  both  liere  and  in  Canada,  aguinat  diaplnring  ooaetusiona  of  dinpntaj 
fact  determined  by  n  tribunal  before  wbom  tlie  H-itniseei  liare  been  heard 
and  by  whom  tbeir  teetiinony  hna  been  weighed  and  judged,  and  did  the 
question  depend  lulely  on  the  decieion  between  rtviU  ei*tdenoe  th«  imM 
would  be  free  from  difficulty." 

This  ease  cannot  be  said  to  really  preaent  '"rival  evidence" 
save  that  in  the  evidence  as  presented  by  the  plaintiff 
(appellanlj  there  may  be  said  to  be  sonic  variance  between  the 
plaintiff's  eviilence  and  some  of  the  witnesses  called  to  support 
his  case  as  lo  whether  the  plalnliff  under  the  circumstances,  if 
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he   looked,   should  have   seen  the   tram-car   and   avoided   the    ^YH^^^ 
accident.      It  is  clear  upon  the  evidence  as  led  on  the  part  of 
*  the  plaintiff,  no  evidence,  as  has  been  stated,  being  given  on 
the  part  of  the  defendant  (respondent),  that  there  was  a  clear    ^^*  ^^' 
view  and  the  plaintiff  was  proceeding  slowly  in  his  automobile,      fbabeb 
so  that  if  he  looked  he  would  have  seen  the  tram-ear,  and  if       ^^^ 
looking  and  seeing  the  tram-car,  he  attempted  to  cross  in  front    Electbic 
of  the  car  it  was  reckless  conduct  upon  his  part,  and  if  he  did  not 
look  the  attempt  to  cross  at  the  point  where  the  accident  took 
place  (admitted  to  be  a  dangerous  point  at  the  foot  of  an  incline 
known  to  the  plaintiff)  it  was  reckless  conduct,  and  he  was  the 
author  of  his  own  injury  and  the  injury  to  his  automobile. 
The  learned  judge  in  his  reasons  for  judgment  said: 

"Tlie  plaintiff  did  say  liis  memory  failed  him  at  a  certain  point.  I  think 
it  must  have  failed  him  a  little  before  that,  if  he  was  at  the  point  he  said 
he  was  when  he  looked  up  the  street,  namely,  the  curbed  line  of  Commercial 
Drive,  then  he  must  have  seen  the  car.  Thnt  is  the  point  where  the  ladies 
say  they  saw  him  and  he  must  have  seen  the  car.  The  car  had  just  then 
passed  13th  Avenue,  and  they  felt  that  there  must  be  a  collision.  Now  if 
he  did  not  look  he  was  unquestionably  guilty  of  contributory  n^ligence, 
and  being  guilty  of  contributory  negligence  cannot  recover.  I  am  inclined 
to  think  that  he  did  not  look.  If  he  did  look  then  he  must  certainly  have 
seen  the  car  if  the  evidence  of  the  two  ladies  is  to  be  believed,  and  then  he 
had  no  right  to  proceed  at  10  miles  an  hour  and  cross  the  track.  In  either 
case  he  is  guilty  of  contributory  negligence  and  therefore  is  not  entitled 
to  judgment.  There  will  be  judgment  for  the  defendant.  I  may  say  that 
I  regret  it' very  much,  but  I  cannot  help  it." 

.       M0PHILLIP8, 

The   learned    counsel    for   the   defendant    (respondent),    m         j.a. 
moving  at  the  close  of  the  case  for  the  plaintiff  for  a  nonsuit, 
or  that  the  action  should  be  dismissed,  said : 

"For  the  purpose  of  my  argument  I  admit  the  negligence.  I  say  he  had 
no  business  in  running  in  front  of  a  street-car  going  at  35  miles  an  hour." 

I.^nquestionably  the  tram-car  was  travelling  at  a  high  speed, 
but  all  the  greater  reason  for  the  plaintiff  to  refrain  from  any 
attempt  to  cross  the  track  under  the  circumstances,  either  known 
to  him  or  which  ought  reasonably  to  have  been  known  to  him. 
It  would  appear,  upon  all  the  facts,  that  the  plaintiff  accepted 
or  took  upon  himself  the  risk  to  cross  in  front  of  the  tram-car, 
and  the  inevitable  happening  was  the  result.  The  automobile 
was  struck  by  the  tram-car  before  it  (the  automobile)  had  fully 
cleared  the  track.  Can  it  be  reasonably  said  that  the  plaintiff 
exercised  reasonable  care  in  view  of  all  the  circumstances  ?    The 
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evidence  ie  overwhelming;  that  the  wronpfnl  conduct  of  tlu 
plaiiitiff  wax  iho  causa  cavsaiis  of  the  apcidenl,  and  if  there  was 
nt^gligc-DCc  on  the  pxrt  of  the  defendant,  that  cannot  avail  upon 
thi-  special  facts  of  thia  case.  The  plaintiff  placed  hiniMlf  in 
his  antomohile  at  a  point  of  inevitable  accideo]!,  and  aotlilii^ 
was  jxiasible,  at  the  moment,  to  obviate  the  occurronce.  There 
can  be  but  one  conclusioiL  The  languago  of  Mr.  Justice  Duff 
in  Mcl'hee  v.  Esqtiimalt  and  Nanaimu  Ttviay,  Co.  (1913),  49 
S.C.R.  43  at  p.  53  ia  peculiarly  applicable  to  the  facts  of  tlw 
present  case,  that  is,  "the  evidence  ia  of  snch  a  charnctfr  that 
only  one  view  ran  reasonably  be  taken  of  the  effect  of  that  evi- 
dence." and  that  view  was  arrived  al  by  the  learned  trial  judge. 
In  my  opinion,  if  tho  present  ease  had  been  tried  with  tlw 
intervention  of  a  jnry.  it  would  have  been  proper  to  hav<?  non- 
suited or  have  withdrawn  it  from  the  jnrv.  It  cannot  realljf 
bo  said  that  the  defendant  was  the  effective  cause  of  the  cd- 
lision.  Upon  ibe  facta,  the  plaintiff  himself  eetabliahed  a  ciBB 
of  inevitable  accident  (sec  Fawlees  v.  PouUon  and  Son  (1893), 
8  T.T..R.  73."'),  cons»|Hent  upon  his  own  action  in  Iieedlesaly 
placii]g  himself  in  the  way  of  a  tram-car  travelling  at  high 
speed  upon  fixed  rails,  incapable  of  beiu^  diverted  in  its  course. 
The  present  case  may  Iw  well  described  as  one  which,  upon  4e 
undisputed  facta,  demonstrates  that  the  accident  occurred  and 
was  directly  caused  Viy  the  plaintiff's  own  negligencPi  even  if 
there  be  facts  shewing  some  negiigcnce  on  the  defendant's  part 
In  SkeUon  v.  The  London  and  North  Western  Railway  Comr 
jmny  flSOT).  36  L.J.,  C.P.  U9,  Bovill,  C.J.  at  p.  252  used 
language  particularly  applicable  to  the  facts  of  the  present  case: 

"1  B^ed  during  the  nrgiimeBt  whether  there  was  evidence  tliat  he  hti 
exercised  any  cuuiion  iit  all,  and  it  is  clear  th«t  thern  was  no  endBDce 
that  he  bad  done  ho." 
And  at  page  253: 

"Apwirding  to  the  plaintilTs  cum,  the  place  wob  n  dang«roiu  one" 
(and  that  is  the  evidfnce  in  the  present  case.  The  learned  conn- 
sel  for  the  plaintiff,  upon  the  argument  of  this  appeal  at  this 
bar  saving,  as  I  take  it  from  iny  notes,  "nearly  got  caiig;bt  here 
before,  but  at  that  time  was  going  too  fast  and  that  a  dangerone 
crossing"). 

"and  yet  t.lie  i1ece*»ed  went  along  without  ever  looking,  btbd  when  he  hai 
'.he  opportunity  of  doing  ao.      It  ie  only  wh*n  the  injury  la  MUMd  bf  tbi 
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negligence  of  the  imilwny  eompany  that  the  aetion  lies  against  them,  and 
therefore,  asanming  that  the  ring  was  np  and  that  there  was  negligence 
in  this  respect  on  the  part  of  the  company,  it  appears  that  the  accident 
did  not  arise  from  that,  but  from  the  deceased  going  along  without  looking 

to  see  what  was  on  the  line If  reasonable  care  had  been  used  by 

the  deceased,  the  accident  would  not  have  occurred,  and  therefore  the 
nonsuit  was  right." 

And  Willes,  J.  said  in  the  same  case  at  p.  253 : 

"Of  course  one  cannot  exclude  from  the  inquiry  as  to  the  negligence  of 
A.,  the  question  whether  B.  did  not  put  himself  into  a  danger  which  would 
not  have  happened  to  a  pei^on  using  reasonable  care.** 

And  Montague  Smith,  J.  at  pp.  254-5  said: 

"I  think  that  the  state  of  the  gate  was  not  sufficient  to  absolve  a  passenger 
from  taking  due  care,  that  is  to  say,  to  look  out,  when  he  might  have  nn 
opportunity  of  seeing  whether  the  line  was  clear  or  not.  It  seems  that 
the  deceased  in  this  case  did  not  look  out  when  he  might  have  done  so, 
and  that  it  was  his  own  act  which  produced  the  accident.  I  think,  tliere- 
fore,  the  nonsuit  was  right,  and  that  this  rule  should  be  discharged/' 

It  may  be  said  that  Allen  v.  North  MetropolUan  Tramways 
Company  (1888),  4  T.L.R.  561  is  conclusive  against  the 
plaintiff,  the  facts  being  so  analagous.  There,  Lord  Justice 
Lindley  said: 

"There  was  some  evidence  that  the  car  was  going  fast,  and  there  was 
evidence  that  the  plaintiff  did  not  hear  the  car  coming,  owing,  perhaps  to 
the  ground  being  covered  with  snow.  It  was  clear  from  those  facts  that 
the  plaintiff  had  only  himself  to  blame  for  the  accident.  In  the  first  place, 
the  Court  could  hardly  go  to  the  length  of  saying  that  there  was  no  evidence 
of  negligence  in  the  driver  of  the  car,  though  that  evidence  was  of  the 
slightest  possible  character.  On  the  other  hand,  there  was  clear  evidence 
that  the  plaintiff's  conduct  caused  the  accident.  He  walked  into  the 
tram-car,  when,  if  he  had  looked,  he  must  have  seen  it.  Then,  even  though 
the  plaintiff  was  negligent,  could  the  driver  have  avoided  the  accident  by 
the  exercise  of  reasonable  care?  They  could  find  no  evidence  that  the 
driver  could  have  avoided  the  accident.  The  appeal  must  therefore  be 
allowed,  and  judgment  must  be  entered  for  the  defendants." 

(Also  see  Griffiths  v.  East  and  West  India  Dock  Company 
(1889),  5  T.L.R.  371.) 

In  HawUns  v.  Cooper  (1838),  8  Car.  &  P.  473,  Tindal,  C.J. 
said  in  charging  the  jury: 

"What  you  will  have  to  determine  on  the  evidence  you  have  heard  is, 
whether  you  are  satisfied  that  the  injury  was  occasioned  by  the  negligence 
of  the  defendant's  servant  in  driving  in  an  improper  manner  under  the 
circumstances?  But  if  you  are  of  opinion  that  it  was  not  occasioned  by 
such  negligence,  but  can  be  attributable  in  any  degree  to  the  incautious 
conduct  of  the  plaintiff  herself  in  running  across  the  road  at  a  time  when, 
in  the  exercise  of  common  caution  and  discretion,  she  ought  not  to  have 
done  so,  then  the  defendant  will  not  be  liable You  will  take  the 


oocsr  or 


1919 
Feb,  U. 


Eixcnuc 
Rt.  Co. 


JJL 


BRITISH  COLUMBIA  REPORTS. 


[Vou 


iDia 

Feb.   II. 


case  into  your  fiinsiilerntinn,  nnd  ilelvrtnine  for  yoiirMlv**  whMhn  lb« 
injury  was  attrihiitoble  to  the  ncf^ligcoce.  careleasDeaa,  and  iinpropet  mod* 
of  (iTivin^  of  tlie  defenilant's  Mrvant )  If  you  think  it  was  attributable 
to  that,  and  to  that  alone,  you  wilt  And  your  verdict  for  the  plHintilT.  ud 
give  sucli   ilamagea  aa  you  think   proper   under   the  circumatonees.     But 

~  if  you  think  it  was  occasioned  in  any  degreo  by  the  improper  oondnrt  ol 
the  plHintifr  herself  in  erouing  in  sv  incautious  and  improper  a  mannrr, 
in  such  cnse  the  defendant  will  be  entitled  to  your  verdict." 

In  Barry  Railway  Company  v.  Whtfe  (1901).  ]~  T.LR. 
G44,  the  Lord  Cliancellnr  (Earl  of  Halsbury)  said: 

"Further,  the  jjidga  said  there  must  be  gronB  nogligrnee  on  the  part  of 
the  plaintiff  to  disentitle  him  to  damages.  Tliat  w-os  not  the  U» — it  niiut 
simply  be  negligence  contributing  to  the  accident." 

In  my  opinion,  British  Columbia  Electric  Railway  Company, 
Limited  v.  Loach  (1916),  1  A.C.  719.  relied  upon  so  elron^ 
by  the  learned  eonosel  for  tbe  plaintiff  (appollaoL),  is  in  so 
way  helpful  to  the  plaintiff  upon  the  facts  of  the  present  case. 
The  language  of  Lord  Sumner  at  p.  722  ia  conclusive,  and  sup- 
ports Mr.  Justice  Geeoory  in  the  judgment  he  pronounced  for 
the  defendant  (respondent): 

"Clearly  if  the  decejised  bad  not  got  on  to  the  line  he  would  huTl 
suffered  no  hnrni,  in  spite  of  the  exceneive  speed  and  the  defective  bmke. 
and  if  he  hud  kept,  hin  eyes  about  him  he  would  hnve  perceived  the  approadi 
of  the  car  and  would  have  kept  out  of  miaohief.  If  the  matter  itnpped 
there,  hix  ad niiniatrii tor's  ncdon  must  have  failed,  for  he  would  c«rtainly 
have  been  guilty  of  contributory  n^ligonce.  He  would  liave  owed  hit 
dwilh  to  bis  own  fault,  nnd  whether  hin  negligence  wiva  the  *i>le  e»uw  nr 
the  cause  jointly   with   Ihe  rnilwny  company's  negli^nce  would  not  iia" 

''  iiiatlered." 

We  have  no  facts  before  us  in  this  appeal  that  there  was  any 
possibility  ^f  obviating  what  oeciiri-cd  here.  The  wrongful 
conduct  of  the  plaintiff  precipitated  an  inevitable  acddenL 
There  is  no  evidenf^e  whatever  of  defective  e(|ui]>nienl  of  the 
tram-car  or  that  it  conld  have  been  pulled  up  in  lime  to  privcnl 
the  accident ;  in  fact,  the  whole  ease  proceeds  upon  the  premise 
that  iherp  was  liability  because  of  the  hij;h  speed,  and  that  alone. 
In  Columhia  Bitulilhic  LimHvd  v,  /JniisA  Columhin  Eke- 
trie  Rway.  Co.  (1917).  r>5  S.C.R.  1  at  p.  4,  Sir  Charles  FiU- 
patrick,  C.J.  said : 

"However,  the  judgment  of  the  Privy  Council  must  be  uroeptci]  ■■  tiM 
law  not  only  hb  to  the  nhstrsct  principle  whioli  is  ole.ir  but  aa  applloshi* 
to  this  parliculnr  eoae;  and  ns  Mr.  .Tustice  Archer  Miktin  said  in  tk* 
Court  of  Appeal,  'on  the  inference  to  l>e  drawn  from  facta  about  «hidi 
there  ia  no  real  dispute the  acddent  could  .....  tiave  Iwa 
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avoided  if  the  brake  had  been  in  good  order.'  This  conclusion  clearly 
brings  the  case  within  the  decision  of  the  Privy  Council  in  BrUish  Columbia 
Eleoirio  Railway  Company,  Limited  v.  Loach  (1016),  1  A.C.  710,  23 
D.L.R.  4." 

And  see  the  language  of  Sir  Louis  Davies,  J.  at  pp.  5-6. 

It  is  clear  that  no  such  case  is  made  out  in  the  present  case 
as  was  established  in  the  Loach  case  or  the  Columbia  BituUthic 
case.  Mr.  Justice  Duff,  in  the  Columbia  BituUthic  case, 
states  the  law  in  concise  terms,  which  in  my  opinion  is  deter- 
minative, upon  the  facts  of  the  present  case,  against  the 
plaintiff's  right  of  recovery  in  this  action.     At  p.  26  he  said : 

"The  broad  principle  is,  of  course,  undisputed  (it  is  distinctly  recog- 
nized in  the  last  paragraph  of  their  Lordships'  judgment  in  Loach's  case) 
that  a  plaintiff  whose^egligence  is  a  direct  cause  of  the  injury  complained 
of  cannot  recover  even  though  the  accident  would  not  have  occurred  but 
for  the  defendant's  own  negligence;  in  other  words,  where  the  injury  com- 
plained of  is  'directly'  caused  by  the  negligence  of  the  plaintiff  and  the 
defendant.  (See  Lord  Esher  in  The  Bemina  [  ( 1887)  ],  12  P.D.  68  at  p.  61, 
and  Lindley,  L.J.  in  the  same  case  at  pp.  88  and  80,  and  Mr.  Justice  Willes 
in  Walton  v.  The  London,  Brighton  d  South  Coast  Railway  Co.  [(1866)], 
H.  &  R.  424  at  pp.  420  and  430." 

And  as  Lord  Loreburn  said  in  Lodge  Holes  Colliery  Cowr 
pany.  Limited  v.  Wednesbury  Corporation,  supra  (referred  to 
by  Anglin,  J.  in  Union  Bank  of  Canada  v.  McHugh,  supra),  as 
reported  in  77  L.  J.,  K.B.  847  at  p.  849 : 

"I  regard  the  finding  of  Mr.  Justice  Jelf  as  conclusive  on  the  question 
of  fact.     It  has  not  been  assailed,  and,  if  it  were,  I  need  not  repeat  what 
has  often  been  said  as  to  the  advantages  enjoyed  by  a  judge  who  has  beard  ^^pjjjjr jp- 
the  witnesses.      When  a  finding  of  fact  rests  upon  the  result  of  oral  evi-  j^ 

dence  it  is  in  its  weight  hardly  distinguishable  from  the  verdict  of  a  jury, 
except  that  a  jury  gives  no  reasons." 

Here  we  have  the  finding  of  fact  of  the  learned  trial  judge 
against  the  plaintiff  and,  in  my  opinion,  the  incorrectness  of  that 
finding  has  not  been  established.  In  view  of  what  was  said  by 
Ix>rd  Loreburn,  this  finding  must  be  held  to  be  conclusive,  and 
the  concluding  portion  of  the  judgment  of  Lord  Sumner  in  the 
Loach  case  still  further  accentuates  this.  It  was  there  said 
((1916),  1  A.C.  at  p.  728): 

"In  the  present  case  their  Lordships  are  clearly  of  opinion  that,  under 
proper  direction,  it  was  for  the  jury  to  find  the  facts  and  determine  the 
responsibility,  and  that  upon  the  answers  which  they  returned,  reasonably 
construed,  the  responsibility  for  the  accident  was  upon  the  appellants 
solely,  because,  whether  Sands  got  in  the  way  of  the  car  with  or  without 
negligence  on  his  part,  the  appellants  could  and  ought  to  have  avoided  the 
consequences  of  that  negligence,  and  failed  to  do  so,  not  by  any  combina- 
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'  imrt  uf  Sanile  with  t)i«ir  unii,  but  folety  Uy  tht 
LiitB  in  HDding  out  the  cav  with  a  braka  ivhou 
cauw  tlie  colluion  at  the  liut  muneut.  mnd  ia 
KtHBiv?  speed,  uhicli  r«|uireJ  a  [wrtwU;  efTtcienl 
brake  to  arrest  it.  Their  LoriUliip*  will  soMiidinglf  biutibl;  aiiria«>  Hit 
~  MnjuBty  that  tlic  appeal  shotUd  be  iliKmiued  with  cost*." 

AiiA  in  Toronto  Power  Co,  Lim.  v.  Kite  Paskwan  (1915), 
S4  L.J.,  P.C.  148  at  ]>.  153,  Sir  Arthur  Channell,  in  deiiverii^ 
rht>  jiidgiiii-nt  of  their  Lpnlsliijw  of  tho  Vrlvy  Council,  said  : 

"It  is  unneceMory  to  {TO  «n  far  as  Mr.  Justice  MIddleton  did  in  t>> 
(joiirt  Iralow,  and  any  that  the  jmy  have  eome  to  the  riglit  omo]  lav !'=>"- 
enaugb  tiial  they  linve  cotne  to  a  ntncluiiion  wliieh  on  the  evideni^  it 
not  unreosonabli'." 

Therefore,  for  the  foregoing  reasona,  I  mu  <if  the  oitinioD  tiut 
the  appeal  should  be  i^ismisaed. 

Erkktb,  J.A.  would  nllow  iho  «pi>eal, 

Ajijieal  dismissed,  Eberts,  J.A.  dissejding. 

Solicitora  for  appellants:   Taylor,  Mayers,  Stoetton  tfe  Smttlt- 
Sotioiturs  for  resjMindcnU:   McPhillips  (E  Smith. 
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Company  law — Winding-up  Act — Contributory — Past  member — Forfeiture 
of  shares— R.8.C.  1908,  Cap.  144,  Sees.  51  and  5Z—R.8M,0.  1911,  Cap. 
S9,  Part  VIII.,  Table  A(28)—B.C.  Stats.  1912,  Cap.  5,  8eo.  28.  Feb.  11. 


Statement 


In  the  winding  up  of  a  company  under  the  Winding-up  Act,  if  the  power     Schetky 
of  forfeiture  has  been  properly  and  legally  exercised  by  the  company  sg^^ogHAW 
prior  to  liquidation,  a  person  whose  shares  have  been  forfeited  ceases 
to  be  a  member  or  shareholder  of  the  company  and  is  not  liable  to  be 
put  on  the  list  of  contributories. 

Appeal  by  the  petitioner  (Schetky)  from  the  order  of 
MoBBisoN,  J.  of  the  Slst  of  October,  1918  (reported  ante  p.  153, 
9uh  nom.  In  re  Acadia  Limited),  confirming  the  certificate  of 
the  district  registrar,  striking  the  name  of  C.  W.  Bradshaw  off 
the  list  of  contributories  of  Acadia,  Limited.  In  March,  1913, 
Brad^aw  became  a  member  of  said  company  in  respect  of  two 
shares  of  $150  each.  Between  June,  1914,  and  May,  1915,  five 
calls  of  $16  (Bach  were  made  upon  the  two  shares,  but  they  were 
never  paid.  On  the  5th  of  July,  1915,  a  formal  resolution 
forfeiting  the  shares  was  passed  imder  the  articles  of  association 
and  notice  thereof  was  sent  to  Bradshaw.  The  company  went 
into  liquidation  in  the  following  October,  In  pursuance  of  an 
order  of  Mobbison,  J.  the  registrar,  on  the  11th  of  October, 
1915,  struck  the  name  of  C.  W.  Bradshaw  off  the  list  of  con- 
tributories. 

The  appeal  was  argued  at  Vancouver  on  the  10th  of  December, 
1918,  before  Macdonald,  C.J.A.,  Galliheb,  McPhillips  and 
Ebebts,  J  J.  a. 

Mayers,  for  appellant:  The  trial  judge  followed  In  re  D. 
Wade  Co.  Ltd.  (1909),  2  Alta.  L.R.  117,  in  which  is  cited 
Knight's  Case  (186Y),  2  Chy.  App.  321;  Needham's  Case 
(1867),  L.R.  4  Eq.  135;  and  Ladies'  Dress  Association  v.  Argument 
Pulbrook  (1900),  2  Q.B.  376,  but  these  cases  were  decided  on 
the  English  statute.  This  case  depends  on  sections  51  and  52 
of  the  Winding-up  Act.      Once  an  application  for  shares  has 
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Wen  accppleii  he  does  not  Rel  rid  of  hia  liability  no  matter  what 
happens  in  the  im-aiitimw :  set-  Bridgtr's  Case  ami  NeitVa  Case 
(1869).  4  Chj.  App.  206  at  p.  270;  CreyWs  Va»e  (lSfi9), 
5  Chj.  App.  C.3  at  pp.  C5-6.  Tho  word  "fttateiiolder"  in  section 
52  of  tlio  Act  means  any  oiip  who  was  at  any  titne  a  shareholder. 
The  fact  of  the  shares  being  extinguished  does  not  affwt  tlie 
question. 

./.  A.  Maclnneg,  for  reepomlcnt :  Th«  question  is  ihe  natiirp 
i>f  the  liability  and  not  ihe  auumiit.  He  Ja  liable  aa  n  ileblor  to 
the  comjtaiiy  but  not  as  a  contributory  and  should  Dot  be  on  the 
lii^t.  He  has  not  shewn  any  statutory  liability  am  ■  past  member. 
In  seelions  51  and  ■'>2  of  the  Act  the  worde  are  "every  share- 
holder or  nienil>er'';  my  contention  is  Hradahaw  ia  within  a 
sbart'bolder  or  member.  In  addition  to  In  rr  D.  Wade  Co.  Lid. 
(1909),  2  Alta.  L.R.  117  there  are  the  following  cases  under 
the  Dominion  Ael:  tn  re  Wiarton  Beet  Sutfar  Co.  (1908),  12 
O.L.R.  149;  He  Wivnipeg  Hedge  S  Wire  Fenes  Co.  (1912), 
22  Man.  L.R.  8S.  As  to  liability  as  contributory  see  Re  Central 
Bank  and  Yorhe  (1888),  15  Ont.  C2B ;  Inga  v.  Btn^-  of  P.B.I. 
(1885), 11  S.C.R.  265. 

Cur.  adv.  nti. 

nth  Febnur?,  19I9. 
Macdunald,  C.J. a.  would  diBmise  tlie  appeal, 

GALLtiiEH,  .T.A. :    I  would  dismiss  the  appeal. 

McriiiLi.ips.  J.A. :  I  would  dismiss  Uie  appeal.  The  leiimed 
counsel  for  the  appellant  in  a  very  careful  argiunent  eudeavourwl 
to  distin^ish  the  Kn^li^h  and  (Canadian  cases,  in  that  all  oi  the 
cnsos  wpre  docided  upon  different  statute  law.  and  while  cure 
iniiflt  always  l>t'  taken  in  giving  weight  to  such  cases,  yet  at 
*'  times  there  may  be  auch  similarily  of  statute  law  which  will 
admit  of  great  assistance  l)eing  obtained  therefrom. 

Lord  Pannoor  in  the  City  of  London  Corporation  v.  Asso- 
ciated Newspapers.  Limited  (1915),  A.C.  S74  at  p.  704  said: 

"1  do  out  tliink  tlmt  owMw  deotdoJ  on  other  Acta  hnvo  niucti  t]v«riiiE  on 
■  ho  canatruction  of  the  Acts  or  sectionii  oa  wliicli  the  present  cara  depends. 
So  (ar,  however,  as  it  is  alluwnlfle  to  be  guided  b;  deoiaions  in  analofiious 
(WSCS  I  agTM   .    .        .      " 

Xow  the  present  case  may  be  said  to  be  analogous  to  /n  re  P. 
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COUBT  OF 
APPEAL 


Wade  Co.  Ltd.  (1909),  2  Alta.  L.R.  117.      In  that  case  Mr. 
Justice  Beck  held   (see  head-note)  that:  

"shareholders  whose  shares  have  been  forfeited,  while  not  liable  to  be  placed         1919 

on  the  list  of  contributories,  are  still  liable   (if  the  articles  of  association      ^eh.  11. 

so  provide),  to  be  »ued  for  the  amount  unpaid  on  calls  made, — following 

Ladies'  Dress  Association  v.  Pulbrook   (1900),  2  Q.B.  376;    69  L.J.,  Q.B.     Scuetky 

705.*'  _       *^- 

Bradshaw 

Section  51  of  the  Winding-up  Act,  R.S.C.  1906,  Cap.  144, 
was  considered  by  the  learned  judge;  also  clause  21  of  the 
regulations  of  the  company  (which  may  be  said  to  be  similar 
to  article  28  of  Table  A.,  which  applies  to  the  present  ease). 
At  pp.  120-1  Beck,  J.  said: 

^In  my  opinion,  therefore,  present  members  only  can  be  placed  upon  the 
list  of  oontribiitorles  when  the  proceedings  are  under  the  Dominion  Wind- 
ing-up Act;  and  as  a  consequence  that  the  several  persons  whose  names 
are  now  in  question,  inasmuch  as  they  had  ceased  to  be  members  of  the 
company  by  reason  of  the  forfeiture  of  their  shares,  cannot  be  made  con- 
tributories: Knight's  Case  [(1867)1,  ^  ^7*  ^PP*  ^^>  ^^  ^'^'>  ^-  ^^7; 
Ifeedham's  ease  [(1807)],  UR.  4  Sq.  135;    36  L.J.,  Ch.  665.** 

I  caimot  see  th^t  section  52  of  the  Winding-up  Act  is  in  »ny 
way  hidpfttl  to  the  apyeUfu&t  TIm  case  there  provided  for  is 
net  tiie  present  esse. 

I  do  not  consider  it  necessary  to,  in  detail,  discuss  tlie  other 
authorities  oited  in  the  v^y  full  and  o(»iplete  argument 
addvessed  to  this  Court  by  counsel  upcm  both  sides.  In  my 
opinion  it  has  not  been  established  that  the  learned  judge  in  the 
Court  below  arrived  at  a  wrong  conclusion. 

Ebebts,  J. a.  would  dismiss  the  appeaL  ibebts,  j.a. 

Appeal  dismissed. 

Solicitor  for  appellant :    W.  J.  Baird. 
Solicitor  for  respondent:   J.  A.  Maclnnes. 


J.A. 
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.     SVMONUS  V.  THE  CLARK  FRUIT  ANT>  PRODUCE 
COMPANY,  LIMITED,  AND  CLARK. 

Sale  of  good* — Aoctptanoc — Warrant]/  a(  iMinditMa — PlMidimgt — Counlar 
~  olaim — Ammdrnvnt — Reference, 

The  def«niliiiit  purchnsiMl  two  car  lo&dB  of  potatoes  from  the  pIuntilT, 
)  there  being  an  express  warranlj'  iu  the  contract  that  the  potatoes  were 

3-  to  he  soutid  and  murketable.      It  further  provided  that  acceptance  vriw 

to  take  place  at  wftrehouae  in  Vancouver.  Upon  the  arrival  of  the 
flrst  car  in  Vancouver  tho  defcndnnt  CompEny'e  manager  opened  tlie 
car  and  immediately  tried  to  sell  the  contenta,  but  failing  in  this  lie 
ordered  the  car  to  the  warehouse.  On  arrival  of  the  second  car  he 
exiuiiineil  the  poliil.oe».  and  flnJing  Iheni  defective,  iniinediately  wirud 
non-U pceptnncc.  'ilie  content*  of  both  CBr»  were  found  not  to  be  iouud 
,'  iii.i  and  niarkeluhie  potatoei.      lu  an  action  for  balance  of  purcliaae  price 

of  the  potatoes: — 

Held,  that  bnvii4g  attempted  to  sell  the  oontents  of  the  first  car  and  taken 
it  to  the  warehouse,  the  defendant  Companj'  thereby  treat«d  the  f<*»- 
toes  as  its  nwn,  and  must  be  held  t«  hav^  accepted  Uiein,  but  could, 
nevcrtliele«»,  countcrclaini  (or  breach  of  warranty. 

The  defendant  wiuntevcl aimed  in  the  action  tor  breseli  of  warranty  in 
respect  of  tho  second  mr  of  potuloes,  but  not  as  to  the  first  car. 

Held,  that  the  pleadiii|{B  nliuuld  be  amended  by  e.xlendini;  the  counterclaim 
to  Iho  flrst  car,  and  that  there  be  b  reference  as  to  damages  on  the 
counterclaim  as  amended. 

Action  to  recover  bBlancL'  of  purchase  price  on  two  car- 
loads of  potatoes.  The  defendant  counterclaimed  for  breacli 
of  warranty.  The  potatoes  were  put  into  cars  by  the  plaintiff 
lit  Winch  station  and  sent  to  Vancouver,  the  contract  providing 
stutt'ment  t|,at  ncceplance  was  to  take  place  at  the  defendant  Cotupany'a 
warehouse  in  Vancouver.  The  facts  are  set  out  fully  in  the 
reasons  for  judgiueni.  Tried  by  Mukpuy,  J.  at  Vancouver  on 
the  :Jyth  and  3(ith  of  January.  1919. 

J.  A.  Hvssell,  for  plaintitf. 

S.  S.  Taylor,  K.C..  for  defendant  Company. 

Cottdy.  for  defendant  Clarlt. 

7th  February,  1919. 

MuHpHY,  J.:   Action  to  recover  balance  of  purchase  price  on 
Judgment 

two  cer-loada  of  potatoes.     I  find  that  these  potatoes  were  pur 
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chased  under  the  contract  set  out  in  Exhibit  17.      I  find  that  *"^''''^- ' 

plaintiff  knew  that  he  was  dealing  with  the  Clark  Fruit  &  Pro-  1919 

duce  Co.,  Ltd.,  and,  consequently,  the  action  as  against  W.  p^b.  7, 
Clark  is  dismissed. 


SruoNDS 


The  contract  contains  an  express  warranty,  in  my  opinion, 
that  the  potatoes  sold  were  to  be  sound  and  marketable.  I  find  p^*^*™  _ 
the  potatoes,  when  shipped,  were  infected  with  a  disease  popu-  produce  Co, 
larly  known  as  "black  rot"  or  "jelly  stem  rot"  or  "jelly  end 
rot,"  according  to  its  different  manifestations,  and  that  this 
infection  was  the  result  of  the  potatoes  having  been  raised  either 
from  infected  seed  or  on  infected  ground.  They  were  so 
infected,  consequently,  when  put  into  the  cars  at  Winch  station. 
In  my  opinion,  on  the  evidence,  potatoes  so  infected  are  not 
good,  sound,  marketable  potatoes,  and,  therefore,  defendant 
Company  had  the  right  to  reject  them  when  they  arrived  in 
Vancouver. 

With  regard  to  car  No.  24042,  spoken  of  at  the  trial  as  car 
No.  3,  thia  car  arrived  in  Vancouver  on  November  7th,  1918,  at 
1.50  p.m.  The  defendant  Company  was  notified  of  its  arrival 
on  November  8th,  at  10.35  a.m.  The  contract  provides  that 
acceptance  is  to  take  place  in  Vancouver  warehouse,  which,  I 
think,  means  a  warehouse  to  be  provided  by  the  defendant  Com- 
pany. The  potatoes  in  this  car  arrived  in  such  bad  condition 
that  the  defendant  Company  notified  plaintiff  by  wire  that  they 
could  not  accept  same,  and  requested  plaintiff  to  come  to  Van- 
couver. It  is  true  this  wire  did  not  reach  plaintiff  until  the 
11th  of  November,  but  defendant  Company  is  not  to  blame,  the 
canse  being  that  the  wires  were  down.  With  regard  to  this 
car,  therefore,  I  hold  the  action  fails  because  there  was  no 
acceptance,  and  prompt  steps  were  taken  to  notify  plaintiff  of 
that  fact.  Under  the  terms  of  the  contract,  defendant  Com- 
pany was  justified  in  not  accepting  the  samp. 

With  regard  to  car  No.  73540,  spoken  of  at  tbe  trial  as  car 
Xo.  4,  this  car  arrived  in  Vancouver  at  8,20  a.m.  November 
4th,  and  defendant  Company  was  notified  of  its  arrival  on  the 
same  day  at  3,15  p.m.  On  the  5tb,  Mr.  Clark,  manager  of  the 
defendant  Company,  opened  up  the  car  and  attempted  to  sell 
its  contents.  He  made  a  second  attempt  to  sell  its  content=!  on 
the  6th,  but  failing  to  do  so,  ordered  the  ear  to  be  taken  to  his 


Judgment 


ISID 
Feb.  7. 


FllUIT    AND 

Produce  Co. 
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warehouse  on  November  7th.     .As  already  stated,  car  No.  24042 
arrived   in  Vancouver  November  7th,  and  reached  the  ware- 
house either  that  afternoon  or  next  morning.      On  November 
9th,  defendant  Company  found  that  contents  of  the  car  JSTo. 
73546  were  in  a  condition  almost  as  bad  aa  were  the  contents 
of  car  No.  24042,  and  the  notification  sent,  Norember  9tb,  to 
plaintiff  of  non-acceptance  covered  both  cars.      On  this  state 
of  facts  the  question  arises  whether  defendant  Company  can 
set  up  non-acceptance  as  a  defence.      In  my  opinion,  on  the 
authority  of  Parker  v.  Palmer  (1821),  4  B.  ft  Aid.  387,  it 
cannot  do  ao.      In  that  case,  an  attempted  sale  took  place  jaat 
as  hsTv.      The  language  of  Holroyd,  J.   at  pp.   393-4  seenu 
applicable  to  the  facts  in  the  case  at  bar.     He  says : 

"The  defendant  treat*  the  goods  ....  a*  if  they  were  hii  own  property, 
for  he  actually  attempU  to  dispOBe  of  them  as  such.      By  assuming  th« 
domination  over  the  property,  ha  treats  the  first  sale  to  him  as  a  valid 
sale,  and  he  cannot  afterwarda  insist  that  it  is  void." 
And  Beet,  3.,  in  the  same  case,  at  p.  394  says : 

"If  he  avails  himself  of  the  privilege  of  selling,  though  i^rder  tiie  naKm 
of  another  owner,  that  must  be  considered  as  a  sale  by  himself;  and  ^he 
taking  upon  himself  [purchaser]  the  disposition  of  the  goods  is  equivalent 
to  an  acceptance." 

I   am  of  opinion,  therefore,   that  the  defendant  Conapai»y 
must  be  held  to  have  accepted  car  No.  73546,  and  in  conse- 
quence, plaintiff  must  succeed  in  his  action.     The  judgm^iit  of 
Best,  J.,  however,  shews,  in  the  case  cited,  that  defendant    Com- 
pany can  still  bring  an  action  for  a  breach  of  warranty.  '" 
the  case  before  me  there  is  a  counterclaim  for  a  breach  of    ■*•*■ 
ranty  in  connection  with  another  car,  No.  81162,  purchase^i   *" 
shipped  under  the  same  contract,  spoken  of  at  the  trial  a^  ^''^ 
No.  2.     If  my  finding  is  correct,  that  the  potatoes  did  not    *JOi3* 
up  to  the  warranty  contained  in  the  contract,  then  this  cf"***^j 
claim  is  well  founded.      It  is  true  the  counterclaim  is  eoa^^ 
to  ear  No.  3]  162,  but  if  all  the  evidence  that  has  a  be^-*"**: 
upon  the  question  is  before  the  Court,  I  think  it  is  my  du.*-^ 
reform  the  pleadings  by  amending  the  counterclaim  so  ^^      . 
extend  it  to  car  No.  73546:    Oouek  v.  Bench  (1884),  6    ^^^^^ 
699.     It  wonld  be  useless  expense  to  compel  the  defendant  CZ^'*' 
pany,  under  the  circumstances,  to  bring  an  action  on  this  '•^^  -^ 
ranty,  inasmnch  as  I  directed  a  reference  as  to  damages  or*-  ij 
counterclaim  as  framed,  and  inasmuch  as,  in  my  opinion.  ^ 
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the  relevant  evidence,  apart  from  evidence  bearing  on  damages,  muhpht,  j. 
is  before  the  Court,  because  the  only  evidence  that  would  be       1919 
relevant  is  such  evidence  as  is  relevant  to  car  No.  31162.     I  do     ^^  ^ 
so  reform  the  counterclaim.     No  express  application  for  amend-  - 


ment  was  made  at  the  trial,  but  the  matter  was  mentioned  in         t^^ 
argument    There  will,  therefore,  be  judgment  for  the  plaintiff,    Stmonds 
with  costs,  for  the  balance  due  on  car  No.  73546,  and  judgment  pboduceCo. 
for  the  defendant  for  breach  of  warranty  on  car  No.  31162. 
There  will  be  judgment  for  the  defendant  for  breach  of  war- 
ranty on  car  No.  73546,  but  on  this  cause  of  action  no  costs  are 
to  be  allowed  defendant  except  the  costs  of  the  reference  as  to 
damages  and  any  costs  that  may  hereafter  be  awarded  on  con- 
firmation of  the  report.      A  reference  is  directed  to  ascertain 
damages  on  breach  of  warranty  with  regard  to  both  cars — 31162 
and  73546.     Costs  to  be  set  off  pro  tanto. 

Judgment  accordingly. 


Judgment 


IN  RE  WINDING-UP  ACT  AND  JOHNSTON  maodonatd, 

BROTHERS  (LIMITED).  (xtcilmber.) 

Winding-up  —  Petition  for  order  —  Proof  of  facta  —  Not  toiihin  personal         ^^^^ 
knowltdge  of  petitioner — Oral  evidence  allowed  in   to  prove  facts —      jan,  24. 
RMM.G.  1911,  Cap,  1S^RM,0.  1906,  Cap,  lU,  Sec,  12.  '• — 


In  be 
On  a  petition  to  wind  up  a  company  under  the  Winding-up  Act,  if  the  Winding-up 

ailidaTit  supporting  the  petition  is  not  sufficient  to  prove  the  allega-    j^™^^ 

tions  therein  contained,  leave  may  be  granted  the  petitioner  to  adduce    Bbothebs 

oral  evidence  on  the  hearing  to  prove  said  allegations. 
In  re  Maritime  Wrapper  Co.    Re  Dominion  Cotton  Mills  Company  (1902), 

35  N.B.  682  followed. 


p 


ETITION  under  the  Winding-up  Act  for  an  order  for  the 
winding-up  of  Johnston  Brothers  (Limited).  The  Company 
was  incorporated  under  the  Dominion  Companies  Act  in  1908, 
as  a  wholesale  dry  goods  company.  On  the  31st  of  November, 
1918,  the  Company  made  an  assignifient  for  the  benefit  of  its 
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macdohalo,  (-rpdiiors  ninler  thv  Cmiirors*  Trust  Deeds  Act.      On  the  Slsi 

(At  oiwtnbfn)  of  Peoeiiilwr.  1918,  Mrs,  F.  K.  Johnston,  a  creditor  and  share 

jgig       IioldtT,  petitioned  to  wind  up  the  Company,  first  us  a  creditor 

I  n  24      ^"  neooiuit  (if  (he  Company  lieing  insolvent,  ami  secondly  es  i 

sbureholder,  on  account  of  the  share  capital  of  the  OompaBj 

...  ''^  "^  ix-ing  depreciated  more  than  26  per  cent.  The  usual  short 
Act  and  slalutory  affidavit  was  attached  to  the  petition,  proving  iW 
Bbothkbs  allegations  therein  contained.  On  the  hearing,  objection  -wu 
raised  (bat  the  affidavit  supporting  the  petition  was  not  siiffi 
cienl  to  prove  ihe  allegations  therein  contained,  of  which  tit 
petitioner  was  not  peraonally  aware.  The  petitioner  ther 
applied  for  leave  to  adduce  oral  evidence  to  prove  said  allege 
tions.  This  was  allowed  and  evidence  was  submitted  on  hehuli 
of  the  petitioner,  the  assignee  and  certain  creditors  opposing  lh« 
petition.  Heard  by  Macdomald,  J.  at  Chambera  in  Vancouvei 
on  the  aOtli  to  the  24th  of  January.  1019. 

S.  S.  Taylor,  K.C.,  and  Gillespie,  for  the  applicant, 

Russell,  K.C.,  for  the  assignee  and  certain  creditors  opposin| 
application. 

Wilson,  K.C.,  for  Bank  of  Montreal  and  other  creditor 
opposing  application. 

Bums,  and  O'Neill,  for  creditors  supporting  the  applicalion. 

Maodokald,  J. :  In  this  matter  the  petitioner  seeks  to  obtain 
an  order  winding  up  the  Company.  Her  petition  is  dated 
December  19th.  1918,  and  alleges,  intvr  alia,  that  Ihe  Compaaj 
was  incoriKirated  in  June,  1908,  The  material  portion  of  ihf 
petition,  upon  which  the  proceedings  are  based,  is  that  she  is 
a  creditor  for  the  sum  of  about  $B,800,  and  that  the  Company 
has  made  an  assignment  for  the  benefit  of  its  creditors  to  one 
.  IK  gmen  j.  gj  jp[j„  Howley.  as  assignee.  An  attack  is  then  madr 
upon  Mr.  Howley,  which  is  not  at  all  pertinent  to  the  question 
I  am  considering.  She  then  alleges  some  action  by  the  Bank 
of  Montreal,  which  is  also  immaterial,  and  recites  that  the 
unsecured  creditors  amount  to  about  $90,000;  also  that  there 
are  wage  claims.  The  assets  consist  of  a  stock  of  merchandise, 
book  debts,  and  real  estate,  all  siluale  within  the  Provinca 
She  states  that  the  assets  can  be  bettor  dealt  with  and  disposed 
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of  under  the  direction  of  the  Court,  than  by  an  assignee  under  ^^cto^iald, 
the  Creditors'  Trust  Deeds  Act.  (Atca»^rixw) 

It  appears  that  this  Company  carried  on  business  for  a  number        1919 
of  years,  at  a  profit.     Dividends  were  declared  and  paid ;   but     j^^  24. 
of  recent  years  the  Company  has  not  been  so  successful  in  its' 


operations,  and  it  resulted  in  an  impairment  of  capital.    During  windinqup 
the  year  1918,  Mr.  Howlev,  referred  to  in  the  petition,  became    ^^  ^'"^ 

.  "  .  T     i_-    •!_   /'^    JOHNSTON 

an  active  official  of  the  Company ;  and  in  a  measure,  I  think  (if  Bbothses 
not  wholly),  with  the  approval  of  the  Bank  of  Montreal,  obtained 
a  partial,  if  not  complete,  control  of  the  financial  affairs  of  the 
Company  and  its  management.  Be  that  as  it  may,  amongst 
the  different  directors  considerable  friction  arose ;  probably  due 
in  a  great  measure  to  the  fact  that  the  Company  was  not  bring- 
ing about  satisfactory  profits  from  time  to  time.  This  friction 
culminated  in  an  effort  being  made  in  the  early  part  of  last 
Fall  to  buy  out,  what  might  be  termed  the  Johnston  interests, 
consisting  of  A.  W.  Johnston  and  his  brother,  A.  M.  Johnston, 
coupled  with  the  holdings  of  the  petitioner  herein.  This  very 
commendable  course,  which  was  to  remove  the  friction,  and  have 
the  Company  imder  a  management  that  was  harmonious,  came 
to  naught,  however.  Then  a  meeting  of  the  board  of  directors 
was  held,  and  there  is  a  conflict  of  opinion  as  to  what  took  place, 
but  the  result  was,  that  the  Johnstons,  who  were  present,  coupled 
with  their  secretary,  Mr.  Munton,  passed  a  resolution  that  the 
Company  should  assign  for  the  benefit  of  its  creditors.  The  Judgment 
reasons  which  induced  this  assignment  taking  place  are  also 
the  subject  of  controversy.  It  appears,  however,  according 
to  the  articles  of  association,  that  the  resolution  thus  passed 
was  not  binding,  and  would  not  create  an  effectual  assignment, 
unless  it  were  confirmed  by  the  absent  directors.  This  sub- 
sequently took  place,  so  that  the  assignment  became  valid,  and 
J.  W.  McFarland,  a  person  fully  qualified,  was  appointed 
assignee,  and  took  upon  himself  the  duties  of  that  office. 

It  would  appear,  that  if  all  agreed,  this  was  a  satisfactory 
mode  in  which  to  carry  out  the  realization  of  the  assets,  for  the 
benefit,  first,  of  its  creditors,  who  are  always  to  be  considered 
in  advance,  and  then  if  there  be  any  surplus,  to  have  it  properly 
divided,  amongst  those  entitled.  However,  the  outcome  was  that 
at   the  first  meeting  of  creditors  called   in   pursuance  of  the 


ritTshoolvB 


Epoktr 


■"■  statiile,  they  removed  Mr.  McFarlaml  from  U-ing  the  asei^ee, 
and  in  his  8tea<l  placed  Mr.  Uowli-y.      Wholhpr  ihe  frre<iil«» 
]•)]),        tliL'ii  voting,  and  brin^ns  nhoiit  this  reenll,  were  awar?  at  the 
.tnn  '>4      ^""^  ''"*^  ^^-   Howlev  had   hwn  cnrrvins  on  Bftivc  §rnin{!B- 

— — ^menta  to  l>ecnme  a  nienilwr,  or  director  in  contpol  of  the  CW- 

Wisnt"o  rp  P""-''''  ^  ""■  ""'  *^'are.  SuUice  to  say,  that  at  ihat  time,  there 
AiT  *TO  was  au  agTwmoiit  in  dxistfiic*.  which  remainp"!  in  abey«nce,  it 
Rnnrnnui  i^  true,  but  which  was  intendtM)  to  lirin^  nbotit  t^ie  purchase  of 
ihe  Johnston  interrels,  and  have  the  other  directors  adverse  1o 
the  Johnslone,  with  tlic  addition  of  Mr,  Kowlty.  in  coctrol  of 
the  Company,  It  is  stated  by  counsel,  who  appeared  for  a  lan^ 
body  of  crcditore.  that  thia  state  of  siTairs  is  saliafactory  to  him; 
and  I  presume  he  has,  to  a  fjreat  extent,  authority  to  speak  on 
behalf  of  his  clients.  There  are,  liowpver,  a  number  of  erdiiiors. 
onlside  of  those  represented  by  Mr.  RushcU,  who  have  tw  be 
oonsidered  in  this  application,  and  who  are  supporting  ths 
ptitition.     They  should  receive  my  serionB  <'onsiderflt ion. 

Then  the  next  step  after  the  assignee  had  Ixwn  chosen,  and 
Mr.  MoFarland  removed,  was  that  the  petitioner  deetnpd  it 
advisable,  presiinuibly  on  the  advice  of  her  solicitor,  to  launch 
this  applicalion  for  winding-up.  When  the  application  came 
before  mo  for  hearing,  an  objection  was  taken  by  oounsel  appear- 
ing not  for  the  Company,  but  for  the  Bank  of  Montreal  snJ 
other  creditors  (and  such  ohjw-tion  was  joined  in  by  Mr. 
Judgment  RuBsell  on  behalf  of  &  large  Iwdy  of  creditors),  that  the  materis' 
was  defective;  and  that  ihe  order  sought  should  not  be  granted. 
It  was  conlendeil  that  while  the  atfidavil  in  the  usual  fon"- 
attached  (o  the  petition,  was  in  pursuance  of  tbe  rule  in  thai 
behalf,  that  this  rule  was  beyond  the  power  vested  in  the  judge 
under  the  Winding-up  Act,  allowing  aflidavits  by  a  section  of 
that  Act,  1  felt,  and  still  feel,  that  there  might  be  some  wcipi* 
attache<I  to  this  objection,  but  I  cannot  overlook  the  fact  that 
thia  has  been  for  years  in  this  Province,  the  accepted  form  of  ■'' 
afiidavit  verifying  a  petition  un'lcr  the  Winding-up  Act  1*** 
great  difficulty,  if  it  is  to  be  held,  thai  a  petitioner  has  f*"* 
fully  aware,  so  as  to  swear  to  all  facts  named  in  n  pcti"*"^' 
Take  this  instance,  for  example,  how  Mrs.  Johnston  could  3"^ 
knowledge  personally  (and  it  appears  that  the  petitioner  m'"' 
make  the  affidavit)   of  the  facts  surrounding  the  nssignin'""'' 
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the  transactions  of  the  Company,  and  all  essentials  to  constitute  >«aoix)nau), 
the  material  necessary,  on  an  application  of  this  kind,  is  beyond  (At  ohtmbew) 
me  even  to  conjecture.    However,  the  point  taken,  as  I  say,  had       1919 
considerable    strength.      The    difficulty    thus    presented    was     j^^^^  24. 

endeavoured  t^i  be  overcome  by  counsel,  supporting  the  petition, 

utilizing  the  New  Brunswick  case  of  In  re  Maritime  Wrapper  wiwdim-up 
Co.  Be  Dominion  Cotton  Mills  Company  (1902),  35  N.B.  682,    Act  and 
by  introducing  viva  voce  evidence.      I  allowed  such  evidence    Brothbbs 
to  be  given,  thus  perchance  introducing  a  new  practice  in  this 
Province,  and  one  which  may,  upon  a  contest,  cause  delay  in 
disposing  of  a  petition.      I  have  to  remember  that  it  is  not 
usual  for  these  matters  to  take  such  a  length  of  time ;   but  here 
there  is  a  sharp  contest  in  which  the  assignee  on  one  side,  hold- 
ing his  office,  and  supported  by  a  large  number  of  creditors,  is 
met  with  a  petition  also  supported  by  a  number  of  creditors  in 
addition  to  the  petitioner.     Thus  the  conflict  becomes  intensified. 

To  resume,  has  the  affidavit  then  been  supplemented  in  such 
a  way,  as  to  overcome  the  objection  raised  by  counsel  for  the 
Bank  of  Montreal,  and  other  creditors ;  and  does  it  comply  with 
what  I  take  to  be  the  spirit  of  the  Act,  namely,  that  the  Court 
shall,  in  deciding  whether  a  petition  should  be  granted  or  not, 
be  satisfied  that  the  material  is  sufficient  to  bring  into  operation 
the  effect  of  this  insolvency  measure  ?  The  Act  itself  does  not 
say  that  the  petition  has  to  be  verified  by  affidavit ;  but  the  rules 
provide  in  the  way  I  .have  mentioned.  Then,  if  further  facts  Judgment 
have  been  brought  to  my  attention,  are  they  sufficient  to  warrant 
the  granting  of  the  order  ? 

I  might,  before  I  leave  this  branch  of  the  case,  however,  as 
to  the  affidavit  being  effectual,  and  as  to  the  introduction  of  the 
practice  of  viva  voce  evidence,  refer  to  a  case  in  Saskatchewan 
which  has  not  been  cited.  It  is  that  of  In  re  Outlook  Hotel  Co. 
(1909),  2  Sask.  L.R.  435.  In  that  case  the  material  upon 
the  application  was  questioned.  A  perusal  of  the  judgment  of 
Chief  Justice  Wetmore  shews  that  in  his  opinion  (though  not 
decidedly  laying  it  down)  an  amendment  should  not  be  allowed, 
nor  leave  given  to  file  further  affidavits.  It  is  true  that  he  adds, 
"I  was  not  asked  to  amend  the  petition."  I  refer  to  this,  in 
fairness  to  the  counsel  who  took  objection  to  the  course  I  pursued. 

Then  having  to  consider  the  material  before  me,  upon  what  I 
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tiAi^uoNAi.D,  consider  is  a  "lipariug"  of  iLc  ]>etitioii.  wlist  are  the  objpftions 
(At  ciuuDbcn)  raised  by  lliose  upposiiig  llic  ^aiilino;  of  iho  ortit-r^  I  find  that 
1919 
Jmi.  a. 


WUfDlNO-D 


in  In  re  Stralliy  Wire  Fence  Co.   (1904).  S  O.L.R.  ISO  at  p. 
11)2  the  diffiTent  (^sscnlials  thai  are  required  to  be  considered 
-aud  paeaed  iipou  by  the  Court  are  (after  denlini;  with  the  matter 
of  discrelion)  siuniiied  up  as  followe: 

"The  Court  must,  before  granting  the  order,  mq  that   [a|  the  peUlioa«r 
JoBNSTON   1,^  a  Inwtul  tlnini,  [b|  tlint  Ihu  company  ii  jnBoIvent,  |c)   Hint  Ihen  arp 
iiBgctB   to   be   administered,   and    [d]    that   the   proceedings    prepo«Fd   arc 
neceHSdry." 

Taking  Ihese  four  points  seriatim,  I  will  endeavour  (bepaiis* 
I  do  not  think  this  matter  should  be  delayed)  fco  dispose  of  theni 
now,  in  preference  to  adjourning,  and  giving  judgmont  later  on. 
Has  the  petitioner  a  lawful  claim  ?  That  seems  to  nie  to  be  a 
necessary  ingredieul.  I  do  not  think  the  Act  should  be  broughl 
into  operation,  except  at  the  instigation  of  a  party  hanng  a 
lawful  claim.  This  is  almost  axiomatic,  any  more  than  e 
person  would  have  the  right  to  sue  and  succeed  in  an  action 
unless  the  claim  was  a  valid  one. 

Here  the  petitioner  seeks,  as  one  of  a  class,  to  have  an  ordei 
winding  up  the  Company,  taking  the  bnsiness  out  of  the  handi 
of  the  Company,  or  ralher  out  of  its  assignee,  and  placing  il 
under  the  control  of  an  appointee  of  the  Court.  That  nxiulrei 
me  to  consider  the  claim.  It  is  outlined  in  the  petition  a*' 
follows : 
Judgment  "i  ^m  a  creditor  of  tlie  Company  for  the  ium  of  about  (0.800:  nnd  alK 
iuch  amount  as  may  be  due  for  accrued  interest  thereon,  which  priDcipal 
amount  I  loaned  to  the  Company  about  eight  years  ago.  and  the  aamo  it 
now  overdue  and  not  paid,  and  I  have  no  security  for  the  snid  claim." 
Standing  by  itself,  and  there  being  no  statement  that  this 
money  was  represented  by  an  instrument  under  seal,  I  would 
take  it  to  be  a  simple  contract  debt,  and  thus  outlawed  in  sis 
years  from  ihe  time  the  money  was  loaned.  I  think  it  is  a 
fair  test  to  determine  whether  the  claim  is  lawful  or  not,  tc 
decide  whether  such  claim  being  presented,  would  have  l«en 
paid  in  liquidation,  or  rank  with  other  creditors  upon  ihu 
estate.  On  its  face  it  is  an  outlawed  claim.  Tlie  receipt  pro- 
duced also  shews  tliat  the  facts  contained  in  the  petition  in  this 
connection  are  correct  There  was  some  evidence,  if  1  pecolleet 
aright,  that  interest  bad  been  paid  on  this  loon  from  lime  to  time. 
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but  the  evidence  was  not  definite.      It  did  not  shew  that  the  ^^^^^^^^ 

debtor  had  paid  it  within  a  time  sufficient  to  take  the  claim  out  (At  ohambera) 

of  the  statute ;   so  that  in  that  respect  the  statement  as  to  pay-       1919 

ment  of  interest  would  not  assist  the  creditor.    It  is  then  asserted     j^^.  24. 

that  the  assignee,  Mr.  Howley,  in  making  up  a  statement  of  the 

assets  and  liabilities,  which  formed  a  schedule  to  his  affidavit,  windino-up 

admitted  this  claim  as  beinff  correct.      That  again  I  do  not    ^^  and 

°     .  ,  Johnston 

think  gives  it  any  strength.     It  is  not  an  admission  on  the  part    Bbotbers 

of  an  officer,  say  an  auditor,  which  would  have  the  effect  of  being 

any   acknowledgment.      Then   again,    the   auditor's   report   is 

referred  to,  as  containing  a  statement  of  this  amount  being 

owing,  as  late  as  May,  of  1918.     If  that  report  had  been  shewn 

to  have  been  adopted  (and  one  can  almost  assume  it  was  adopted, 

but  there  is  no  actual  evidence  of  it),  it  might  be  considered  as 

an  acknowledgment  by  the  auditor,  especially  if  the  fact  of  that 

auditor's  report  was  known  to  the  creditor.      So  that  as  far  as 

this  claim  is  concerned,  it  is  left  in  rather  an  uncertain  state,  as 

to  whether  it  is  really  a  valid  claim  or  not. 

Counsel  for  the  petitioner  then  says  that  evidence  has  been 
produced  on  this  hearing  to  shew  that  the  petitioner,  in  addition 
to  having  this  separate  claim  against  the  Company,  has  also  an 
interest  in  a  claim  which  has  been  assigned  to  her  husband  and 
herself  of  one  A.  M.  Johnston,  amounting  approximately 
$31,000.  The  assignment  is  produced.  There  is  evidence 
before  me  to  shew  that  whether  that  amount  be  wholly  due  or  Judgment 
not,  at  any  rate  in  a  great  measure  it  has  been  acknowledged 
from  time  to  time,  and  appears  as  an  indebtedness  of  the  Com- 
pany, so  that  the  difficulty  in  so  far  as  the  claim  referred  to 
in  the  petition  is  concerned,  has,  to  my  mind,  been  overcome. 
Taking  the  two  claims  together,  I  consider  that  she  is  a  creditor 
within  the  meaning  of  the  Act,  and  is  entitled  to  make  this 
application  for  winding  up.  I  am  also  not  unmindful  of  the 
fact,  that  other  creditors  of  the  Company,  who  could  present  a 
petition,  have  appeared  and  supported  the  petition  in  question. 

Then  as  to  there  being  any  assets  to  be  dealt  with.  There 
is  no  question  that  there  are  plenty  of  assets  available.  It  is 
asserted  that  by  proper  winding-up  proceedings,  the  assets  will 
be  sufficient  to  satisfy  the  claims  of  the  creditors,  and  perhaps 
leave  a  residue  for  the  shareholders. 
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Thca  the  last  imporiaiit  point  lo  be  considered  ie,  aro     t>*; 
(At  Oh&mitBs)  pn)ceeiiings  noeessary  i     This  involves  con  alliteration  of  a  pr**'Vj 
]g)e       lunny  surroupding  cin.Minist(ui<N?s.      Tliis  hearing  lin»  consii/?/ 


Jor 


24. 


four  or  five  days.      During  that  time  I  have  endeavourw/  (n 
-  view  the  situation  from  all  sides.      Thero  has  bL>en  Bome  attsok 
J.  Tiiaih-  u|Win  the  fiasignee,  nutaiilir  of  the  qupslion  of  his  intentioD 
to  acquire  a  [lortioii  of  the  Compauy'a  ansets,  if  poaaiblo.     1  pay 
no  iitleiition  to  that.      He  was  not  called  upon  to  explain  some 
unnecessary  statements  made  in  tlie  perition,  and  I  would  not 
expect  tliat  his  counsel  would  desire  to  go  inin  that.     It  was  not 
inalerial.      I  find  a  mau  in  th«  position  of  asstgntso,  who  weonl- 
ing  to  hia  own  ulateinent,  is  aupportwi  liy  Iha  Bank  of  Umilreal. 
and  oth<>r  large  oreditora.     He  has  stated  imder  oath  thai  he  bu 
reduced  the  outlay,  or  at  any  rate  has  ao  carried  on  the  businwe 
aa  to  ahew  a  prolit  dnriiig  tlie  last  year, —  1  miitbt  say  a  conflidBf 
able  profit.    Then  I  find  a  lar^e  uuniber  of  trade  creditors,  dnia^ 
business  tbronghoiit  Camida  and  the  United  Ktales,  and  smu 
in  £nglaud,  who  are  brmi^hr  faice  to  fwe  witU  a  ^ttttDina  wUew 
im  Rsai^ee  is  in  otlie«  carrying  out  llie  provisions  of  the  .Vet  m 
tbat  bebalf,  and  on  the  other  side  there  is  a  creditor,  who  ta  tW 
wife  of  a  director,  opposed  in  a  business  way  to  iho  a*aiKo«* 
tbus  chosen,  and   who  has,  as  I  have  uteutiooad,  bwn    ui     va 
inhftrmMiiouB  slate  with  his  brother   directors   for  aonief     *^** 
siderable  period.      The  whole  rcMiiiiliou  of  affairs  siirroi*x«.*' ■" 
such  a  large  businwe  was  sui-h  that  one  would  not  bare  ts.i**^''*' 
it  to  have  prospered,  within  recent  years  at  any  rate.     Lx^ 
face  of  that  condition,  however,  this  assi^iec  has  brouglil   ^t*^ 
the  result  I  have  jnal  referred  lo;    and  I  auppos*;  that  hf      ** 
those  associated  with  him  could  hf>]ie  to  have  lielter  residts^ 
the  end,  which  they  are  quite  frank  in  admitting,  was     * 
desire,  namely,  tJie  removal  of  the  .Tohnstoiis,  occurred. 

But  the  parties  to  whom  I  must  give  my  first  considerJ 
arc  what  might  be  termed  the  trade  credilore,  aa  distingui-^ 
from  creditors  like  the  petitioner,  who  have  givtoi  their  m* 
with  a  full  knowledge  of  the  surrounding  circumstances, 
can  they  best  be  served  to  bring  about  a  satisfactory  re^' 
I  hoped  tiiat  there  would  bo  some  proposition  made  by  coi»*^ 
representing  the  assignee,  and  those  creditors  who  Bougt*  *^^ 
retain  him,  to  make  a  change,  and  have  someone  placed  in   *^^^ 
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position  who  would  be  absolutely  independent,  and  have  no  axe  macdonald, 
of  his  own  to  grind,  I  could  then  feel  that  in  the  assignment,  (At  Chamber*) 
the  interests  of  the  outside  or  foreign  creditors  would  be  as  well        jgig 
protected  as  they  would  be  by  a  winding-up  order.      That  sug^     j^^^  .,4 
gestion  was  not  given  any  attention  by  counsel,  and  with  a- 


loyalty,  perhaps  commendable,  he  sought  still  to  adhere  to  the  winding-up 
idea,  that  the  interests  of  all  would  be  well  preserved  and  pro-    Act  and 
tected  by  retaining  Mr.  Howley  as  assignee.  Bbothebs 

I  think,  the  insolvency  having  been  admitted,  that  the  right 
to  a  great  extent  is  vested  in  any  creditor,  of  invoking  the  aid 
of  the  Court.  The  cases  to  which  I  have  been  referred  as 
shewing  that  the  Court  will  exercise  its  discretion  and  hold  its 
hand,  in  the  granting  of  a  winding-up  order  as  against  an 
assignee,  were  dissimilar  to  the  fficts  presented  here.  I  recollect 
in  one  case  wh^re  the  reasoii  given  was  that  the  assignees  had 
gone  a  great  length  in  realizing  upon  the  assets.  Then  again 
the  estate  might  be  small.  But  in  no  case  that  has  been  brought 
to  my  attention  was  there  a  aituation  where  the  assignee,  seeking 
to  be  still  retained,  might  be  adverse  in  interest  to  those  who 
might  hope  to  have  their  claims  paid  out  of  the  estate.  Danger 
wobM  exirt,  to  my  mind,  where  an  a^ignee  wm  seekiag  to 
dbtain  advantage  for  himself  and  his  associates.  However 
honest,  he  might  not  properly  carry  out  the  functions  of  his 
office.  I  think,  therefore,  when  such  a  matter  is  presented  to 
tha  Court,  that  it  is  my  duty  to  see  that  those  creditors,  not  judgment 
from  any  question  of  preference,  but  for  the  general  benefit 
(including  those  opposed),  should  have  their  interest  first  con- 
sidered by  the  appointment  of  some  independent  person  as 
liquidator. 

It  has  been  said  winding-up  proceedings  are  more  expensive 
than  an  assignment.  I  cannot  see,  for  my  part,  why  a  liquida- 
tor, having  due  regard  for  his  position,  and  appreciating  the 
desirability  of  speedily  realizing  on  the  assets,  could  not  as  well 
carry  out  the  intent  of  legislation  of  this  kind ;  because,  after 
all,  both  acts  tend  in  the  same  direction,  namely,  where  a  com- 
pany or  an  individual  has  so  carried  on  its  business  as  to  be 
unable  to  pay  its  debts  when  they  become  due,  then  in  the  inter- 
ests of  the  creditors  the  assets  are  realized  upon  and  distributed 
rateably. 
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WAtiK)T*ALi).       There  arc  iiiauy  othor  matters  whicb  have  occurred  to  me 

(A(  oimnbiir*)  (liiriiip  thc  tengthv  bearing,  but  I  feel  it  is  unneceasarv  to  refer 

1919        to  them.      An  orJer  will  lie  made  for  winding  up,  and  I  will 

Jan  n      ''^"''  P*'''''^s  Inter  with  referfnce  to  tlic  choice  of  a  liqiiidslor. 

Ik  be  I'etilion  ffranlcd. 

WiNDlNQ-OP 

Act  *nd 


Feb. 


.  SEATTLE  CONSTRTTCTION  AND  DRY  DOCK  CO. 
GRANT  SMITH  &  CO.  AND  McDONNELL, 
I-IMITED.     (Ko.  3.) 


--Oom 


-  Fraotiee — Vottt — Appeal — Voat$   to   follow   eoent — Cotit   of   i 
Seattle  canKe"~U.C.  Slalt.  I9IS,  Cap.  13,  See.  5. 

COVSTBVC- 

Tlie  party  who  \i\mn  llie  whole  Bucoeeits  on  an  nppeol  Is  entitled  t«  "" 
genprnl  costs,  but  «li>re  there  are  wpamte  luid  distinct  iMiWi 
involvtMl,  tlie  word  "pvent"  sliould  be  rflml  ditlributively,  and  th 
party  wlio  upon  the  whole  bn*  beva  uniucceuful  ia  entitled  to  tbe  ooiti 
or  llie  issues  upon  which  he  has  been  sucoeeeful. 


Dar  Dock 


Smith  A  Co. 


fllOTION  by  plaintiff  to  the  Court  of  Appeal  for  directions 
that  it  is  entitled  to  costs  of  certain  issues  on  the  appeal  and 
that  tlic  defendant  be  deprived  of  any  costs  for  good  canBe. 
sut«ment  Hi'ard  at  Vancouver  on  the  28th  of  November,  1918,  by  Mac- 
DONALn,  C.J.A.,  Maktin,  Galliiiek,  McPniLUps  and  Ebekts, 
JJ.A. 

Davis,  K.C.,  for  the  motion :  We  aay  the  appellant  bUouU 
be  dei>rived  of  costs  for  good  cause.  There  is  first  the  qiies^''''^ 
of  "good  cause"  and  second  as  to  the  conatrm;tion  of  the  l"'' 
Argument  -the  event."  Aa  to  the  first,  the  eounti-rdaim  is  based  or"* '" 
question  of  fraud,  on  which  they  failed.  They  succeeded'  " 
the  question  of  the  value  of  the  dry  dock,  and  on  that  alone.  ' 
a  party  alleges  fraud  and  is  unable  to  prove  it,  he  is  at  l^s^ 
deprived  of  costs:    see  Neale  v.   Winter  (1862).  9  Gr.  061 
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Hodgins  v.  McNeil,  ib.  305 ;  McKenzie  v.  Yielding  (1865),  11  ""^^^ 

Gr.  406;    Hughson  v.  Davis  (1853),  4  Gr.  588;    Ex  parte       

Cooper;  In  re  Baum  (1878),  10  Oh.  D.  818;  Forster  v.  Far-       ^^^^ 

quhar  (1893),  1  Q.B.  564  at  pp.  568-9;   Huxley  v.  West  Lon-  Feb.  11, 

rfon  Extension  Railway  Co.  (1889),  14  App.  Gas.  26.      As  to  Seattle 

"event  "  the  word  must  be  read  distributively :  see  V.,  W.  &  T.  Constbuc- 

By.  Co.  V.  Sam  Kee  (1906),  12  B.C.  1  at  p.  5;  Pact^c  Coast  dby  Dock 
Coal  Mines,  Limited  v.  Arbuthnot  (1917),  A.C.  607  at  p.  619; 


Co. 


17. 


Victoria  and  Saanich  Motor  Transportation  Co.  v.  Wood  Motor      Grant 
Co.  (1915),  21  B.C.  515  at  pp.  520-1;  Deislerv.  United  States  S*^^*^- 
Fidelity  &   Guaranty   Co.    (1917),   24   B.C.   278.      We   are 
entitled  to  the  costs  of  the  issues  upon  which  we  have  succeeded. 

S.  S.  Taylor,  K.C.,  contra:  The  Court  has  disposed  of  the 
question  of  costs.  I  say,  first,  there  is  nothing  exceptional  as 
to  the  costs,  and  they  are  disposed  of ;  and  secondly,  the  statute 
says  costs  shall  follow  the  "event,"  and  "event"  is  a  matter  of 
taxation  only.  His  argument  on  the  appeal  was  based  on  non- 
insurance  and  negligence.  "Good  cause,"  on  the  authorities, 
cannot  be  determined  unless  you  have  present  separate  heads  Aigument 
of  claims,  not  separate  arguments.  As  to  what  is  "good  cause" 
see  Cooper  v.  Whittingham  (1880),  15  Ch.  D.  501  at  p.  504; 
Jones  V.  Curling  (1884),  13  Q.B.D.  262  at  pp.  265  and  274. 
Where  the  amount  of  the  judgment  below  is  reduced  see  Dallin 
V.  Weaver  (1901),  8  B.C.  241.  I  say  there  is  only  one  event 
here,  i.e.,  the  value  of  the  dock :  see  Abbott  v.  Gold  Seal  Liquor 
Co.  (1917),  24  B.C.  245. 

Davis,  in  reply:  Where  an  unnecessary  burden  is  put  upon 
the  opposite  party  it  constitutes  "good  cause."  The  question 
of  distributive  events  is  settled  in  the  Sam  Kee  case:  see  also 
Myers  v.  Defries  (1880),  5  Ex.  D.  180;  Ellis  v.  Desilva 
(1881),  6  Q.B.D.  521;   Howell  v.  Bering  (1915),  1  K.B.  54. 

Cur.  adv.  vult. 

11th  February,  1919. 

Macdonald,  C.J. a.  :   On  the  appeal,  which  was  disposed  of 
some  time  ago,  the  appellant  succeeded  in  obtaining  a  substan-       cj.a. 
tial  reduction  in  the  damages  awarded  in  the  Court  below,  and 
the  respondent  now  applies  for  a  direction  that  it  is  entitled  to 

3d 


BRITISH  COLUMBIA  REPORTa 


(Vm. 


oouBT  OF    (j)[.  costs  of  issues  in  reaped  of  which  the  Court  upheld  the 
- — .       judgment  appealed  from. 

The  appellant  is  entitled  to  the  general  costs  of  the  appeal, 
_    '^''      '     which,  in  the  absence  of  an  order  disposing  of  them  otherwise 
Rkattle     for  eiKid  cause,  are,  by  the  statute  of  1913,  Cap,  13,  Sec  5, 
™»'a»d    directed  to  follow  the  event.      The  meaning  of  a  like  ennctmenl 
V*ktDock   in  England  in  respeet  of  ihe  cost  of  jury  trials  has  been  exhaufr 
,,'        tively  considered  by  the  House  of  Lords  in  Rctd,  Hewitt  and 
Bwrmft'co  ^'^^P"^'^!/  '*'■  Joseph  (1918),  A.C.  "17,  and  applying  thp  law 
as  there  expounded  to  this  ease,  I  think  the  respondent's  appli- 
cation must  l)c  aoceded  to.      Where  there  are  separate  and  dis- 
tinct issues  involved  in  an  appeal,  the  general  costs  thereof  gu 
to  Ihp  party  who  succeeds,  bnt  the  costs  of  those  issues  upon 
which  the  other  party  succeeds  must  lie  given  to  that  party. 
The  dei'isions  of  this  Oniirt  in  the  past  are  consistent  with  the 
rule  affirmed  in  Retd,  Hewitt  and  Comjmny  v.  Joseph,     That 
rule  was  succinclly  stated  by  Coleridge,  C.J.  in  Imnd  v.  Camp- 
bell (1885).  14  Q.B.a  821 ;   54  L.J.,  Q.B.  281.  and  is  quoted 
with  appareni  approval  by  the  Lord  Chancellor  in  Reid.  Ucwili 
and  Company  v.  Joseph.      Coleridge,  C,J,  said: 

"Two  piiDcipleH  eeem  tn  Iw  eaUblinhed  in  tlis  cnms;  first  of  nil,  that 
the  pnrly  who  in  an  notion  of  this  wirt  upon  tlie  whole  sucnerds,  i*  entitM 
to  the  general  costs;  but  that  tliv  worii  'cvpnt'  is  to  be  cosdnied  ilis' 
tributively.  and  thnt  the  cmtte  of  tlie  imun  m  to  which  the  p&rt;  wbu 
upon  the  whole  U  unnUTCCBsfnl   has  been  successful,  are  to  be  Bllowed  to 

Now,  in  the  case  at  bar,  the  apiwllant.  having  secured  a  sub 
stantial  reduetion  in  the  judpnent,  has  been  successful  in  the 
appeal,  though  it  has  failed  to  impeach  the  validity  of  the 
agreement  for  the  breach  of  which  damages  were  awarded. 

In  my  view  of  the  case  there  were,  apart  from  the  counter- 
claim and  the  arrears  of  rent,  three  issues,  vtt,:  (1)  Tie 
validity  of  the  contract;  (2)  the  breach  thereof,  and  (3)  the 
proper  sum  to  be  awanled  as  damages  for  the  breach.  As 
regards  the  counterclaim  and  the  issue  involved  in  respect  of 
arrears  of  rent,  they  were  not  seriously  contested  in  this  Court, 
but  if  any  costs  were  incurred  in  respect  of  them  here,  the 
respondent  is  entitled  lo  such  enets.  I  come  back,  then,  to  the 
three  principal  issues.  The  respondent  succeeded  on  the  6rst. 
As  to  the  second,  the  respondent  contended  that  there  waa  a 
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breach  of  covenant  to  insure  the  floating  dock,  and  it  claimed 
$75,000  damages  for  breach  thereof.      It  also  contended  that 
there  was  a  breach  of  the  covenant  to  return  the  dock  to  the       ^®^® 
respondent,  which  it  says  was  also  broken,  and  it  claims  dam-     ^^^-  ^^- 
ages  in  respect  of  that  breach.  Seattle 

The  Court  did  not  decide  the  first,  the  majority  being  of  ^on™nd 
opinion  that  as  there  was  clearly  a  breach  of  the  covenant  to  Dbt  Dock 
return  the  dock,  and  that  as  the  measure  of  damages  would  be  ^.* 

the  same  for  either  breach  if  committed,  it  was  unnecessary  to  ^^^^^q^ 
decide  whether  or  not  the  covenant  to  insure  had  been  broken. 
On  the  issue,  therefore,  of  breach  of  covenant  to  insure,  the 
respondent  has  not  been  successful.  It  has  been  successful  in 
proving  and  obtaining  relief  on  the  appellant's  covenant  to 
return  the  dock  to  it  in  the  condition  specified  in  the  covenant. 
Its  costs,  therefore,  of  establishing  that  breach  should  also  be 
taxed  to  it. 

The  third  issue  I  have  already  dealt  with,  it  being  the  one 
upon  which  the  appellant  succeeded  in  the  appeal. 

It  may  be  useful  here  to  refer  to  the  argument  addressed  to 
the  Court  in  reference  to.  a  number  of  issues  alleged  to  be 
involved  in  the  appeal.  It  was  submitted  that  fraud  was  an 
issue.  Fraud  undoubtedly  was  a  question  affecting  the  rights 
of  the  parties.  It  was  one  of  the  grounds  of  attack  upon  the 
validity  of  the  agreement.  Bui  it  is  included  in  the  larger  macdonald, 
question,  the  true  issue,  viz, :  the  validity  of  the  contract.  So  c.t.a. 
are  all  other  grounds  of  attack  upon  the  contract  affecting  its 
validity.  Then  again,  the  several  surveys  and  reports  upon 
the  hull  of  the  dock,  and  other  evidence  relating  thereto,  may 
have  a  bearing  on  both  the  first  and  third  issues.  They  may 
affect  the  question  of  Patterson's  knowledge  of  the  condition  of 
the  dock  when  he  made  the  alleged  representations  which  appel- 
lant relies  upon  as  fraudulent.  They  may  also  affect  the  ques- 
tion of  the  value  of  the  dock  and,  therefore,  the  question  of 
damages. 

There  should  be  a  direction  that  the  appellant  is  entiled  to 
the  general  costs  of  the  appeal,  and  that  the  respondent  is 
entitled  to  the  costs  (if  any)  applicable  to  the  counterclaim  and 
to  the  claim  for  arrears  of  rent ;    also  the  costs  of  maintaining 
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r.ho  breach  of  tbe  appellant's  covenant  to  return  the  dock,  8 
well  as  tlioee  uf  iiisiDtaiiiing  the  validity  of  the  contract. 
There  will  be  no  coats  of  this  motion. 


Seattij: 

CONST! 

Dar  Dock 


Mabtin,  J.A.  :    This  is  a  motion  to  settle  the  queetion  o 

costs  cunsequpnt  u|xiii  the  judgment  we  delivered  on  Novembe 

5th  last,  reported  in  [20  B.C.  39T]  ;    (1918),  3  W.W.R.  703. 

^"'  In  the  Full  Court  case  of  T'.,  W.  <£  Y.  Ry.  Co.  v.  Sam  Ke 

GM1.T      (1906),  12  B.C.  1,  sub  nom.  Re  8am  Kee,  3  W.L.R.  8,  I  coi 

'  aidered  the  meaning  of  the  word  ''event,"  and  have  nothing  t 

add  to  that  judgment,  for  subsequent^decJsiona  of  this  and  othe 

Courttt  have  only  confirmed  the  view  talcen  by  my  then  hroths 

DuFK  and  myself,  of  which  the  House  of  Lonia  decision  1 

Reid,  Hewitt  <£  Company  v.  Joseph  (1018),  A.C.  717,  is  ll 

latest,  and  wherein  the  subject  ia  discussed  at  great  length.     S 

I  pointed  out  in  the  tirst-mentioned  ease: 

"It  is  admitted  that  if  there  are  distinct  isBura  on  an  appeal,  just  u  c 
K  trikl,  the  word  I 'issue' ]  must  necessarily  be  read  diBtrihutively  to  gii 
duo  effect  to  it," 

and  tlie  question  there  was,  if  in  ihe  contest  ending  in  the  redm 
lion  of  the  amount  of  tbe  award  there  were  "separate  heads  <: 
eontroversy"  which  eould  be  regarded  as  "different  issues."  W 
thought  there  were,  and  I  expressed  my  view  aa  follows: 

"ThDiigh  there  could  be  onlj'  one  result  uf  tliia  appeal  if  the  appellai 

were  successful,  vii.-    the  reduction  of  the  award,  more  or  lesa.  yet  tha 

UABTin,     was  sought  tn  Im»  Boconipliahoii  on  severol  distinct  grounds  which  hud  c 

J.A.         iieoessnrj  relstion  to  one  another,  and  were  just  aa  distinct  as  mimy  isBiii 

which  are  forniBllj'  raised  on  pleadings,  and  were  in  fact,  on  the  >rguiuei)i 

dealt  with  separately." 

That  language  covers  the  case  at  bar  exactly,  but  in  it  ther 
is  a  distinct  issue  raised  on  the  pleadings,  because,  by  paragrapl 
8  of  tbe  defence,  it  is  set  up  as  a  complete  answer  to  the  who! 
lease  of  the  floatiug  dry  dock  (one  of  the  coveuants  in  which  wn 
to  insure  it  for  $75,000)  that  it  was  "wrongfully  and  nnla™ 
fully  and  by  false  and  fraudulent  representations  procured.' 
etc..  and  therefore  invalid.  If  the  defendant  had  been  success 
ful  on  this  charge  of  fraud,  there  would  have  be<?n  an  end  o 
the  plaintiff's  case.  But  in  the  event  of  that  contest  it  faile( 
on  it,  though  it  was  successful  in  reducing  the  amount  of  ihi 
judgment  on  the  covenant  to  insure,  ihe  lease  being  held  lo  bi 
valid. 
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It  follows,  therefore,  that  this  "head  of  controversy"  of  the    ^^^j^^' 

validity  of  the  lease  must  be  regarded  as  an  issue,  the  event  of       

which  has  been  determined  against  the  defendant,  and  there-        ^^^^ 
fore,  though  it  is  entitled  to  the  general  costs  of  the  action,  it    Feb.  11. 
will  have  to  bear  those  pertaining  to  this  unsuccessful  issue  of     sbattlb 
fraud.  CoNBTBUc- 

With  respect  to  the  second  submission,  that  the  defendant  dry  Dock 
should  be  deprived  of  any  costs  of  appeal,  even  though  substan-        ^' 
tially  successful,  it  is  suflBcient  to  say  that  I  do  not  think  a  case      Gbant 
of  "good  cause"  for  so  doing  has  been  made  out,  either  within 
Forster  v.  Farquhar  (1893),  1  Q.B.  664;   62  L.J.,  Q.B.  296, 
or  otherwise,  simply  noting  that  in  Ex  parte  Cooper;   In  re 
Baum  (1878),  10  Ch.  D.  313;  48  L.J.,  Bk.  40,  the  successful 
appellant,  who  was  deprived  of  his  costs,  succeeded  "on  a  mere 
point  of  law,  and  might  have  been  taken  in  the  Court  below 
without  any  great  expense"  (p.  322  [10  Ch.  D.])  ;  apart  from     ^^^f 
any  question  of  fraud  that  is  our  practice.     I  refer  to  my  rea- 
sons  for   judgment   in   James   Thomson   &    Sons   v.    Denny 
[(1917),  26  B.C.  29]  ;    (1918),  1  W.W.R.  436,  wherein  it 
was  held  that  the  plaintiff  respondent  had  not  abused  its  privi- 
leges 80  as  to  deprive  it  of  costs. 

There  should,  I  think,  be  no  costs  of  this  motion,  as  the  suc- 
cess on  the  two  main  points  argued  has  been  divided. 

Galliheb,  J.A.  :  I  agree  with  the  Chief  Justice.  oaixiheb, 

Mc Phillips,  J.A. :    I  am  in  agreement  with  the  judgment  mophuxipb, 
of  the  Chief  Justice.  *  ^'^ 

Eberts,  J.A. :   I  agree  with  the  Chief  Justice.  i»ebt8,  j.a. 

Motion  allowed  in  part. 
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THE  GREAT  WEST  PERMANENT  LOAN  COMPANY 

V.  THE  NATIONAL  MORTGAGE  COMPANY. 

LIMITED. 

—  Morlgagif — Foreelotttrr — Meehaniei'  tient — Covmant  in  marlgaga  aUMeing 
paymeyit  of  —  Second  mortgage  —  Priority  nnt  e*tahli$l>ed  —  R.8.B.C. 
mil.  Cap.  IS7.  Sbc.  73;   Cap.  /5),  See.  S. 

In    n    foreclosure   net  ion,   the   plaintilT   ndiW    lo    tlx!   tnurl^:*^   i]^l   Uie 

I-  amount  of  four  nieahnnica'  lien»  p«id  o(l  unUer  b  clause  in  the  mort- 

^  gage  entitling:  Ibe  morljca^'Wa  to  pay  "lii-nii,  Ihxm,  rati!*.''  «te..  nlTect- 

iug  the  niortgHi^d  IhtiiIk  nnd  add  the  ninounts  fo  paid  lo  the  mnrlgieo 

di-l>t.      One   of   tlie   lienn   wnn   filed   prior   to  the  regittralion    of  the 

pUintitf'B  niortgngie.  but  tbo  remaining  throe  were  filed  eubae'iueatly 

to  the  rvgialratioD  of  a  aecond  murlt!»|fe  hnld  by  tli*  >le(eDdant, 

Held,  that  such   clnuse   must  bo  cunflned  to  the  payment  of  liena  whielj 

affected   the   plnintilT'i   interest   in   the   pro]>erlj,  and   did  nut   entitle 

them,  a«  again«t  subsequent  iiwrigafifies,  lo  add  to  the  mortgiigv  debt 

amount*  used  to  pay  olT  niPchaniM'   liens  nubsequent  in  date  to  Ibe 

regiatratjon  of  the  defendant's  mort^g«,  luid  u  to  which  there  wa« 

no  ndjudiention  establinhing  prioritj'  through  ineroaw  in  value  of  the 

premises  under  aeetion  1'  of  lbs  Mechnnica'  Lien  Ael. 

ilpPEAL  from  an  order  of  Mokkisok,  J.  of  the  Slat  of  June, 
1918,  on  an  application  to  var^  the  registrar's  report  in  an 
action  for  fon?clo3iire.  The  property  in  qaesrion  was  owni'd 
by  one  Murray,  who  gave  a  mortgage  on  thp  Sfith  of  July,  191:3. 
to  Messrs.  R.«S.  Day  and  H.  G.  Iliisterman  for  $25,000,  said 
mortgaee  being  registered  on  thf  l^th  of  March,  191 3,  Th» 
mortgage  moneys  were  not  advanced  until  the  26th  of  March^ 
1913,  Murray  gave  a  furtJier  mortgage  on  the  property  To  the 
the  National  Mortgage  Company  for  $10,000  on  said  landif. 
but  this  mortgage  was  never  registered.  On  the  1st  of  March, 
101.'!,  Murray  gave  a  further  mortgage  on  thia  property  to  the 
National  Mortgage  Company  for  $10,000,  this  sum  being 
intended  to  cover  a  $5,000  balance  due  on  the  imregistered 
mortgage  of  August,  1013,  and  $6,000  owing  by  Murray  to  the 
vendors  upon  his  purchase  of  the  property.  This  mortgage  was 
duly  registered  on  the  13th  of  March,  1913.  On  the  10th  of 
January,  1915,  Messrs.  Day  and  Heisterman  assigned  the  first 
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mortgage  to  the  Great  West  Permanent  Loan  Company. 
Mechanics'  liens  were  filed  against  the  property  as  follows: 
Harrell  Lumber  Company,  on  the  26th  of  December,  1912,  for 
$859.85;  Electric  Supply  Company,  Limited,  10th  October, 
1913,  for  $424 ;  Martin,  Finlayson  &  Mather,  Limited,  7th  of 
November,  1913,  for  $501.84;  and  P.  E.  Harris  &  Company, 
Limited,  23rd  of  February,  1914,  for  $2,425.76.  The  work 
and  material  supplied  in  respect  of  all  the  liens,  with  the  excep- 
tion of  that  of  the  Harrell  Lumber  Company,  appears  by  the 
evidence  to  have  taken  place  after  the  registration  of.  the  mort- 
gage held  by  the  National  Mortgage  Company.  The  Great 
West  Permanent  Loan  Company,  under  a  clause  in  their  mort- 
gage which  provided  that  "the  mortgagt^es  may  pay  any  liens, 
taxes,  rates,  charges  or  encumbrances  upon  or  charging  or 
affecting  the  lands,"  etc.,  paid  off  the  above-mentioned  liens, 
and  the  registrar,  in  ascertaining  the  amount  due  the  plaintiff 
under  the  mortgage,  included  in  his  report  the  sums  paid  by 
the  plaintiff  to  the  four  lien-holders.  An  application  to  vary 
the  report  by  reducing  the  sum  found  to  be  due  by  the  amounts 
paid  the  lien-holders  was  by  the  order  of  Morkison,  J.  dis- 
missed.     The  defendant  appealed. 

The  appeal  was  argued  at  Vancouver  on  the  2l8t  and  22nd 
of  November,  1918,  before  Macdonald,  C.J.A.,  Mabtin, 
McPhillips  and  Ebeets,  JJ.A. 
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Statement 


BuckCy  for  appellant :  Three  of  the  liens  were  filed  subse- 
quently to  the  registration  of  our  mortgage  of  the  1st  of  March, 
1913.  As  to  the  Harrell  lien,  my  contention  is  our  mortgage 
dated  in  August,  1912,  and  not  registered,  is  in  priority,  as 
under  the  Mechanics'  Lien  Act  it  makes  no  difference  whether 
the  mortgage  is  registered  or  not.  Prior  mortgage  in  the  Act  Argument 
means  one  prior  in  existence:  see  Cook  v.  Belshaw  (1893),  23 
Ont.  546  at  p.  549;  McLaughlin  v.  Hammill  (1892),  22  Ont. 
493.  It  is  the  duty  of  the  registrar  to  take  the  accounts  and 
grant  the  certificate.  He  has  no  right  to  fix  priorities.  The 
clause  in  the  mortgage  does  not  say  the  liens  can  be  added  to 
the  debt. 

J.  A,  Maclnnes,  for  respondent:   We  have  a  right  under  the 
mortgage  to  pay  off  the  liens.      The  liens  were  established  by 
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cotiar  OF  judgment.      We  had  a  contractual  right  to  do  thia,  and  we  paid 

them  nff.      There  could  be  no  question  of  tacking,  as  we  knew 

"'"  of  the  second  mortgage.      An  order  had  been  made  directing  a 

Feb,  11.  aale  under  the  liens.      The  covenant  in  the  mortgage  ia  prior  to 

Qreat  ^^^  atatutorv  proceedings.      As  to  proof  of  mortgage  account  see 

West      Hunter  on  Foreclosure  nf  Mortgagee,  2nd  Ed.,  107.      On  the 
PlEBHANKITT  ,       ,  ,,  ... 

Loan  Co,    question  of  what  are  just  allowances  in   taking  accounls  see 

NA-noNAL   •'^«'*°"<'^  Provincial  Bank  of  England  v.   Games   (1886),  31 

MoKTOAor  Ch.  D.  583;    Blackford  v.  Daris  (1869),  4  Chy.  App.  804  at 

^°-       p.  308;    Wilkes  v.  Saunion  (1877),  T  Ch.  D.  188  at  p.  193; 

see  also  National  Mortgage  Co.  v.  Rohton   (1916),  2.?  B.C. 

:)84  at  p.  391. 
Argument        Bucke,  in  replj,  referred  to  Independent  Lumber  Co.  v.  Bocz 

(1911).  16   W.L.R.   316   at   p.   331;     Tipton   Oreen   Colliery 

Company  v.  Tipton  Moat  Colliery  Company  (1877),  7  Ch.  D. 

192  at  p.  194;  and  Knott'le^  v.  Spence  (1729),  Mo»dy  225. 

Cur.  adv.  vult. 

lull  Febriwry.  1919, 
Macdonald,  C.J.A.:  The  plaiiiliff  ia  assignee  of  a  first 
mortgage  given  by  one  Murray  to  Day  and  Heisteruian  on  the 
26th  of  July,  1912,  and  registere.!  on  the  13th  of  March,  1913. 
The  mortgage  moneys  were  not  advanced  until  the  36th  of 
March,  1913,  but  this  circumstance  is  only  of  importance  in  ita 
relation  to  the  mechanic's  lien  of  the  Harrell  Lumber  Cotn- 
pany,  hereafter  more  particularly  referred  to. 

In  August.  1012,  Murray  gave  a  second  mortgage  to  the 
O.J,*.  defendant,  which  was  not  registered,  but  on  the  lat  of  March, 
1913,  he  pave  a  new  mortgage  to  the  defendant  in  substitution 
therefor  to  secure  $11,000,  being  the  balance  remaining  due  on 
the  unregistered  mortgage  and  a  sum  representing  the  amount 
due  to  Murray's  vendors  for  unpaid  purchase-money.  This 
mortgage  was  duly  registered. 

The  following  mechanics'  liens  were  registered  against  the 
mortgaged  property:  Harrell  Lumber  Company,  filed  26th 
December,  1912.  for  $859.85;  three  others  for  considerable 
sums,  and  filed  siibsequently  to  the  registration  of  the  second 
mortgage  and  to  the  payment  of  the  mortgage  money  secured 
by  the  first  mortgage.      It  was  admitted  at  the  bar  that  these 
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sereral  lien-holders  proceeded  in  the  County  Court  and  obtained 
judgments  establishing  their  liens.      It  appears  that  an  issue 
was  directed  in  the  said  County  Court  in  which  the  plaintiff        **** 
and  defendant  herein  were  plaintiffs,  and  the  said  lien-holders     ^*^  *^* 
defendants,  to  determine  their  respective  priorities,  but  that      gbbat 
issue  was  dismissed  on  technical  grounds,  and  nothing  further  p^^"""L^ 
was  done  in  the  matter.  Iajlh  Co. 

The  plaintiff  brought  this  action  for  foreclosure,  and  it  was  ^^^^^^^ 
referred  to  the  registrar  to  take  the  aeoounts  and  fix  the  dates  MonoAOB 
for  redemption.  The  only  parties  who  appeared  before  him 
were  the  plaintiff  and  defendant  in  this  action  respectively. 
The  registrar  included  in  the  sum  found  due  under  the  mort- 
gage the  amounts  claimed  by  the  several  lien-holders,  with 
interest,  which  it  is  alleged  the  plaintiff  paid  to  the  lien- 
holders,  but  there  is  no  proof  of  that  in  the  case,  and  while  a 
statement  was  made  by  counsel  for  the  plaintiff  in  argument, 
it  goes  no  further  than  this,  that  the  plaintiff  purchased  the 
rights  of  the  said  lien-holders.  Defendant  moved  to  vary  said 
report  by  striking  out  the  said  several  mechanics'  lien  items, 
but  the  motion  was  refused,  and  hence  the  appeal  to  this  Court. 

It  may  be  useful  here  to  consider  what  were  the  rights  and 
remedies  of  the  lien-holders  in  relation  to  the  mortgaged 
property  and  to  plaintiff  and  defendant — the  mortgagees.  They 
were  such  only  as  were  given  by  the  Mechanics'  Lien  Act.  That 
Act  provides  that  there  may  be  a  sale  of  the  property  at  the  dis-  ^'^TJ^^* 
cretion  of  the  County  Court  judge  to  ascertain  the  sum  by  which 
the  value  of  the  property  was  increased  by  the  work  done  or 
material  furnished  by  the  lien-holders.  It  is  to  such  sum  only 
the  liens  subsequently  to  a  mortgage  attach  in  priority  to  the 
mortgage.  Foreclosure  under  liens  is  not  one  of  the  remedies 
provided  by  the  Act.  While  a  lien  may  be  a  charge  in  priority 
to  a  mortgage,  the  person  entitled  to  it  can  only  realize  upon  it 
in  the  manner  authorized  by  the  statute.  Therefore,  when  the 
plaintiff  paid  off,  if  it  did  pay  off,  the  lien-holders,  it  did  so 
before  it  was  ascertained  whether  the  lien,  other  than  that  of 
the  Harrell  Lumber  Company,  had  any  priority  over  the  mort- 
gages or  not. 

There  is  a  covenant  in  the  plaintiff's  mortgage  under  which 
it  is  entitled  to  pay  "liens,  taxes,  rates,  charges  or  encum- 
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brances"  affecting  the  mortgaged  lands  and  add  them  to  tht 
mortgage  debt.  It  is  apparently  under  thia  covenant  that  tk 
items  objected  to  as  aforesaid  were  allowed. 

Now,  it  is  not  known  even  today  whether  these  liens,  othet 
than  the  one  above  mentioned,  were  entitled  to  priority  over  the 
mortgage  or  not.  It  is  not  known  whether  the  County  Courl 
judge  would  have  ordered  a  sale.  It  appears  that  the  building 
was  never  completed,  and  it  may  well  be  that  the  learned  Coimtj 
Court  judge  might  decide  not  to  order  a  sale.  In  these  cir- 
cumstances, was  the  plaintiff  within  its  covenant  when  it  paid 
off  these  liens  and  sought  to  charge  them  in  its  mortgagf 
account  to  the  prejudice  of  subsequent  encumbrancers? 

As  I  have  already  said,  it  may  be  that  these  are  liens  onlj 
upon  the  equity  of  redemption.  T  nless  the  holders  of  them 
gained  a  footing  by  shewing  that  the  property  had  been 
increased  in  value  by  their  services  or  material  they  clearly  are 
such.  With  the  exception  of  the  Harrell  Lumber  CorapsDy, 
they  are  of  later  date  than  either  the  plaintiff's  or  defendant's 
mortgages. 

Now,  upon  a  fair  interpretation  of  the  said  covenant,  can  it 
be  said  that  the  plaintiff  is  entitled  to  pay  off  liens  not  ool; 
subsequent  in  right  to  the  plaintiff  itself,  hut  to  the  defendant, 
and  thus  give  the  lien-hotders  priority  over  the  defendant  i 
That  is  what  is  contended  for  in  this  appeal.  That  is  the  con- 
struction we  are  asked  to  put  upon  the  covenant.  Now,  while 
the  language  of  the  covenant  is  general,  I  think  it  must  be  con- 
fined in  its  interpretation  within  reasonable  limits,  and  within 
the  apparent  object  to  be  attained.  These  payments  must  be 
in  the  nature  of  "just  allowances."  No  doubt  the  covenant 
may  include  items  which  would  not,  apart  from  it,  be  included 
in  that  term,  but  I  think  its  meaning  must  be  confined  to  the 
payment  of  liens  which  affect  the  plaintiff's  interest  in  the 
property.  By  the  covenant,  liens  are  in  the  same  category 
with  "charge"  and  "encumbrance," 

If  the  plaintiff  may  pay  off  charges  and  encumbrances  over 
which  the  defendant  has  priority,  then  perhaps  a  similar  mean- 
ing can  bo  given  to  the  language  in  respect  of  liena.  If  that  is 
the  true  interpretation  of  the  covenant,  then  the  plaintiff  may 
pay  .off  every  mortgage,  judgment,  debt,  and  Hen  eubaequait 


Jf 


XXVL]      BRITISH  COLUMBIA  REPORTS.  571 


oouBT  or 


in  point  of  time  to  the  defendant's  mortgage,  and  thus  give  them 

priority  over  the  defendant's  mortgage.     I  think  this  proposi-       

tion  need  only  be  stated  to  shew  that  that  construction  cannot  in  ^^^^ 

reason  be  given  to  the  covenant,  and  that,  therefore,  when  the  ^®^-  l^- 


Co. 


XACDONAU), 
O.J^. 


plaintiff  paid  these  liens  before  its  staitts  was  ascertained,  it  did      qbbat 

so  at  its  own  risk,  and  cannot,  on  the  evidence  in  this  case,  claim Wbst 

to  bring  the  sums  so  paid  into  the  mortgage  account.  The  lien  lqan  Co. 
of  the  Harrell  Lumber  Company  was  in  a  position  different  to  jj^TroNAL 
that  of  the  others.  It  existed  before  the  money  secured  by  the  Mobtoage 
plaintiff's  mortgage  was  paid  to  the  mortgagor,  and  it  therefore 
takes  priority  by  virtue  of  section  9  (a)  of  the  Mechanics'  Lien 
Act. 

With  regard  to  the  Harrell  Lumber  Company's  lien,  it  was 
contended  that  the  unregistered  mortgage  already  mentioned 
being  prior  in  date,  though  not  in  registration,  was  prior  in 
interest,  but  it  is  only  necessary  to  point  out  that  that  mortgage 
was  discharged  and  displaced  by  the  subsequent  mortgage,  also 
already  mentioned,  and  does  not  come  in  question  here  at  all. 

The  evidence  in  the  case  is  very  meagre  indeed,  and  I  am 
able  to  deal  only  with  the  matter  in  its  broad  aspect,  and  on  the 
footing  that  the  plaintiff  has  failed  to  make  out  a  case  for  the 
allowance  of  the  amounts  paid  in  respect  of  the  liens  other  than 
that  of  the  Harrell  Lumber  Company. 

The  appeal  should  be  allowed  and  the  case  referred  back  to 
the  registrar  to  take  the  accounts  on  the  basis  above  outlined, 
and  to  fix  a  new  date,  or  new  dates,  for  redemption. 

Mabtin,  J.A.  :  It  appears  that  the  appellant's  mortgage  was 
registered  on  the  13th  of  March,  1913,  before  three  of  the  liens 
had  been  filed  or  any  work  done  or  materials  supplied  thereon, 
viz.,  those  of  Harris  &  Co.,  Martin  &  Co.,  and  the  Electric 
Supply  Co.  Section  9  [of  the  Mechanics'  Lien  Act,  R.S.B.C. 
1911,  Cap.  154]  provides  that  liens  shall  be  effective  as  against  j^^/  ' 
prior  mortgages  only  to  the  extent  of  "the  increase  in  value  of 
the  mortgaged  premises  by  reason  of  such  works  or  improve- 
ments, but  not  further  .  .  .  ."  So  before  there  can  be  any 
priority,  an  increase  in  value  must  be  established,  otherwise 
the  prior  mortgage  retains  its  prior  place  as  a  charge ;  in  other 
words,  as  against  it  there  is  no  lien  at  all.      The  fact  of  the 
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UBT  oy     inprcase,   If  any,   is  to  be  <letemiine<i   bv   the  County   judge 

under  section  31,  but  until  be  adjiidicatcis  in  favour  of  euch  an 

"*'"  increaBe  it  docs  not  exht.  Despite  this  condition  precedent, 
the  regietrar  has  allowed  the  plaintiff  the  full  amount  of  these 
liena  and  interest  (which  it  paid  ami  took  an  assignment  of,  in 
alleged  pnraiianoe  of  a  clause  in  its  mortgage'),  and  obji'etion  is 


GaiAT 
Wbbt 

iDkr  Co.  taken  that  there  is  no  foundation  for  such  an  allowance.  In 
NATroNAL  ''^ply-  it  '^  submitted  that  under  aaid  clauae  authorizing  the 
M08TOAOE  mortgagees  to  "pay  any  liens,  taxes,  rates,  I'harges  or  encum- 
brances upon  or  charging  or  affecting  the  said  lands  .  ,  .  ."  ii 
was  entitled  to  pay  off  any  and  all  liens  in  gross,  and  that  it 
would  lie  assumed  till  the  contrary  was  shewn,  that  they  were 
effective  to  the  full  extent  of  their  face  value,  S(i  U'  speak.  Tn 
iny  opinion,  this  is  not  the  case,  and  it  would  lead  to  a  manifest 
injustice  and  have  the  effect  of  establishing  a  lien  even  when 
there  waa  in  fact  no  "inerease  in  value  of  the  mortgaged  prem- 
ises"—the  very  thing  the  statute  was  paased  to  guard  against 
The  said  clause  goes  on  to  provide  that, — 

"In  the  cwrt  of  the  money  hereby  advuDcril  or  any  part  thereof  beFng 
applied  to  thp  pnyment  of  any  chnrge  or  encumhrnnce  thf^  naiii  niorlgig«ea 
■hall  stand  in  the  position  and  be  entitled  to  ail  equities  of  the  peroon  or 
periona   owning  or  holding  or  (^titled   to  the  ohartre  or  eneiiitiliraoee  so 

So  it  follows  that,  having  taken  assignments  of  these  liens, 
the  mortgagee  stands  in  the  shoes  of  the  lien-holders,  and  it  ia 
MABTiM,  for  the  lien-hoIders  to  establish  the  fact  that  he  holds  a  liea 
ad  hoc.  i.e.,  for  the  increase  in  value,  which  is  the  only  one  that 
can  stand  in  the  way  of  the  prior  mortgagee — Inde.pendeni 
Lumber  Company  v.  Borz  (1911),  4  Sask.  L.R.  103;  Ifi 
W.L.R.  316  at  pp.  320-2.  It  follows  that  the  allowance  of 
these  three  liens  in  the  report  of  the  registrar  must  be  set  a5ide. 
There  remains  a  fourth  lien,  that  of  the  Ilarrel  Lumber  Com- 
pauy. filed  on  lhe2(>th  of  December.  191 2,  prior  to  the  appellant's 
registered  mortage,  but  subject  to  an  unregistered  mortgage 
executed  in  the  preceding  month  of  August,  of  which  the  lien- 
holder  had  no  notic*'. 

In  view  of  section  104  of  our  Land  R^stry  Act.  R.S.B.Cr 
1911,  Cap.  127,  I  agree  with  my  learned  brothers  that  the 
situation  should  not  be  governed  by  the  decision  of  Chancellor 
Boyd  in  Cook  v.  Belshaw  (1893),  23  Ont.  545,  which  waa 
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relied  upon  by  the  appellant,  because  there  was  no  provision  in  oo^'*t  of 

Ontario  similar  to  that  in  said  section  104.      This  view  is  in        

accordance  with  the  principle  involved  in  our  recent  decision  in  ^^^® 

National   Mortgage    Co.    v.    Rohton    (1916),    23   B.C.    384;  Feb.  11. 


(1917),   1  W.W.R.  494,  affirmed  by  the  Supreme  Court  of      ^^^^ 
Canada  ((1917),  2  W.W.R.  1144).    And,  therefore,  the  lien  is       West 
not  affected  by  section  9,  which  relates  only  to  "works  and    Ijqan  Co. 
improvements  on  mortgaged  premises,"  i,e.,  "registered  mort-   ^    ^• 
gaged  premises,"  and  stands  for  the  full  amount  for  which    Mobtoaqe 
judgment  has  been  recovered  thereon.  ^' 

The  event  of  the  appeal  is  that  the  three  subsequent  liens, 
which  are  all  in  the  same  class,  are  disallowed,  and  the  prior 
one  is  allowed,  and  so  the  respondent  is  entitled  to  the  costs  of  icabtin, 
that  distinct  successful  issue,  while  the  appellant  has  the  gen-  ^'^' 
eral  costs  of  the  appeal  pursuant  to  our  decision  delivered  this 
day  in  Seattle  Construction  and  Dry  Dock  Co.  v.  Orant  Smith 
£  Co.  [ante,  p.  560.] 

McPhii*lips,  J.A.  :   I  concur  in  the  judgment  of  the  Chief  mcphillipb. 
Justice.  ^'^ 

Ebebts,  J.A.  would  allow  the  appeal.  ebebtb,  j.a. 

Appeal  allowed. 

Solicitor  for  appellant:   F.  S,  Cunliffe. 
Solicitor  for  respondent:  A.  E.  Burnett. 
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Pracli « — Con  I  rnct  — A  Tbiiraiion 
prrformance — Applioaiion  i 


r/«u*c — Bepudia  I  ic 

llay  prooetiitinffa. 


—Action   for   apceifie 


MclHTOBH 

Latfteld 


onlnicl  fur  the  pur<^lLii8«  of  iwrtiLin  tinitM^r  containml  an  arbitration 
cliiu»!  that  nny  dispute  as  to  tlio  inlerprRtAtinn  of  tho  contract  Bhoulcl 
lir  e(>lt.1e<l  bj'  nrbitration.  The  purcliaser.  B{t«r  insp«>ctiiij  the  timber, 
ropuiUated  the  whole  contrnct.  Upon  the  vcndnr  briniting  action  let 
speciHc  piTformoncc,  the  dcfendnnts  inovni  lot  a  rtay  of  jiroMvditigs  on 
the  ground  that  the;  should  proceed  under  tlic  arbitration  clause. 
Hftd.  that  SB  tlip  defencf^  goe«  to  the  root  of  the  contract,  the  arbitration 
clause  does  not.  apply,  and  the  applioation  should  be  iliamjase<l. 

ApPLICATIO'N  by  dofcudants  for  a  stay  of  procewUnfts. 
The  defeiKlaiita  enlcwd  into  a  pontrnct  with  plaintiff  for  tie 
purchase  of  certain  limbpr.  The  contract  contained  an  arhitra- 
tion  clause,  viz. : 

"Any  dispute  which  ahall  arixc  between  them  aj>  to  the  int«rpreUttJoD  of 
this  contract,  or  an  to  the  performiinco  by  the  purchaaers  of  the  provisionB 
thereof  slialj  be  tettled  by  arbitration." 

The  defendant  Layfield,  shortly  after  entering  into  the  con- 
tract,  went  up  to  inspect  the  timber,  and  on  his  rettirn  wrote 
to  plaintiff  stating  that  he  repudiated  the  whole  contract  on  Ihe 
grounds  of  misreprcRentation,  und  as  far  as  he  was  conocmed 
the  contract  was  at  an  end.  Plaintiff  replied  that  he  woid-l 
hold  him  liable  to  said  contract.  Plaintiff  then  issued  a  writ 
for  specific  performance  to  compel  defendant  Layfield  to  carry 
out  the  terms  of  said  contract.  Heard  by  Hpntkb,  C,J.B.C. 
at  Chambers  in  Vancouver  on  the  3rd  of  February,  1919. 

Lotifj,  for  the  motion  t  The  plaintiff  should  not  have  issiied 
the  writ.  The  dispute  should  be  settled  by  arbitration:  sec 
Argument  Northern  Electric  &  Mfg.  Co.  v.  City  of  Vfinnipeg  (1913),  4 
W.W.R.  8fi2  at  p.  86S. 

/?.  M.  Macdonald,  contra. 


Hunter,  C.J.B.C.: 

Judgment     ^'^^  arbitration  clause. 

Application  dismissed 


A  dispute  of  this  character  is  not  within 
The  defence  is  that  there  is  no  contraol. 
with  coats. 

Application  tlisinissed. 
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MILNE  V.  CENTRAL  OKANAGAN  LANDS,  LIMITED    hun™, 

■wprp      A  J  O.J.B.O. 

£j1    JLLi.  (AtChambew) 


Practice — Verifying     accounts — Registrar's     certificate — Confirmation    not  1919 

necessary — Marginal  rules  827  and  8S2.  -^eh  13 


Under  the  terms  of  Order  LV.,  r.  65,  it  is  unnecessary  to  obtain  an  order       Milite 
confirming  the  certificate  of  the  district  registrar  verifying  the  accounts  v. 

of  the  receiver  and  manager  of  a  company  in  a  debenture-holder's     Central 

*^^*°^-  Lands,  Ltd. 

Application  by  the  plaintiff  in  a  debenture-holders  action 
for  an  order  that  the  certificate  of  the  district  registrar  verifying 
the  accounts  of  the  receiver  and  manager  of  the  undertakings 
of  The  Central  Okanagan  Lands,  Ltd.,  and  Kelowna  Irrigation 
Company,  Ltd.,  be  confirmed.  The  defendant  the  Dominion 
Trust  Company  (in  liquidation)  claiming  to  be  interested  as 
creditor  of  The  Central  Okanagan  Lands,  Ltd.,  objected  to 
the  application  as  unnecessary  and  premature.  By  the  terms 
of  Order  LV.,  r.  65,  unless  an  order  to  discharge  or  vary  such 
a  certificate  is  made  the  certificate  shall  be  deemed  to  be 
approved  and  adopted  by  the  judge,  and  under  Order  LV., 
r.  70,  the  certificate  becomes  binding  on  all  parties  to  the  pro- 
ceedings unless  discharged  or  varied  upon  application  by 
summons  to  be  made  before  the  expiration  of  eight  clear  days 
after  the  filing  of  the  certificate.  The  certificate  in  question 
had  not  been  filed.  Heard  by  Hunter,  C.J.B.C.  at  Chambers 
in  Vancouver  on  the  24th  of  February,  1919. 

Alfred  Bull,  for  the  application. 

O.  A.  Grant,  for  Dominion  Trust  Co.  (in  liquidation). 


Statement 


HuNTEB,  C.J.B.C. :  The  objection  is  sustained.  The  applica- 
tion is  unnecessary  by  the  terms  of  Order  LV.,  r.  65.  Applica- 
tion dismissed. 

Application  dismissed. 


Judgment 
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KINDER  V.  MacMILLAN. 

?(iiT  —  V/rii    of    capiat  —  Arre»t  —  ifiiinteiMnM    moneys  Payable 
ridrnnoe — Uarginal  rule  }026fa). 


Order   LXIX,   r.   1,   requirea  thnt  the  party  At  whose  i 

oupids  is  issunl  pay  Ihe  sliertlT  inaintensnce  money  in  adviuiOK  immi 
iljiitely  after  arrest.     This  rule  i«  Dot  flfTected  by  any  prlrate  Rirangc 

«  Dienl  wliereby  tlie  defemUnt  agrees  with  tlie  sliErfff  t«  pay  tic  txpenei 

of  an  attendnnt  in  order  to  be  at  large. 

Application  U  defendant,  lo  set  aside  a  writ  of  capiiu 
heard  by  Hukteb,  C.J.B.C.  in  Vancouver  on  the  13th  of  Ye\r 
ruary,  HUfl.  The  defendant  was  arrested  on  the  lOlh  oi 
'  February,  1919.  On  the  following  day  defendanl's  couusel 
telephoned  the  sheriff  and  asked  him  whether  plaintiff  had  paid 
any  maintenance  money,  and  the  sheriff  replied  "no." 

O'Dell,  for  ihe  application:  Under  Order  LXIX.,  r.  1,  the 
writ  should  be  set  ftside, 

Crilleepie,  contra:  The  defendant  waived  the  question  of 
.  maintpnonco  money.  On  the  day  of  his  arreat  he  arransed 
with  the  sheriff  not  lo  be  locked  up,  agreeing  to  pay  sheriff's 
bailiff  for  his  time  keeping  him  under  arrest.  Until  dcfeudflui 
is  locked  lip  no  niaintenanue  money  ia  due.  The  intention  of 
the  rule  ia  not  to  cover  sheriff's  fees,  but  to  cover  cost  of  pro- 
viding food,  etc.,  for  tlie  party  arrested. 

HiiKTER,  C.J.B.C:  The  rule  requires  that  the  sheriff  shall 
be  given  the  maintenance  money  in  advance  immediately  after 
arrest,  in  order  that  the  gaol  authorities  shall  not  be  obliged  to 
maintain  the  defendant  at  the  public's  expense.  It  is  immaterial 
that  the  defendant  by  private  arrangement  with  the  sheriff 
agreed  to  pay  the  expense  of  an  attendant  in  order  that  he  might 
be  at  large;  the  sheriff  might  consider  it  necessary  to  put  an 
end  to  the  arrangement  at  any  time  and  lodge  him  in  gaol,  and 
might  not  be  able  to  get  in  communication  with  the  [ilaiutiff  for 
some  time.  One  condition  of  the  creditor's  right  to  gaol  the 
debtor  on  civil  process  is  the  payment  of  the  malntenunoe 
charges  in  advance.      Defendaut  discharged. 

Application  granted. 
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Cases  reported  in  this  volume  appealed  to  the  Supreme  Court  of 
Canada  or  to  the  Judicial  Committee  of  the  Privv  Council: 

Bank  of  Hamilton,  The  v.  Haetery  et  ah  (p.  22). — Affirmed  by 
the  Supreme  Court  of  Canada,  I7th  March,  1919.  See  58  S.C.R.  338; 
(1919),  1  W.W.R.  868. 

Burns  &  Company,  Ltd.,  P.  v.  Godson  (p.  46). — Affirmed  by  the 
Supreme  Court  of  Canada,  17th  February,  1919.  See  58  S.C.R.  404; 
(1919),  1  W.W.R.  848. 

Canadian  Northern  Pacific  Railway  Company  v.  Corporation 
OF  City  of  Armstrong  (p.  222). — Reversed  by  the  Judicial  Committee  of 
the  Privy  Council,  6th  August,  1919.  See  (1919),  88  L.J.,  P.C.  147; 
36  T.L.R.  5;   122  L.T.  11;   3  W.W.R.  352;    (1920),  A.C.  216. 

Canadian  Northern  Pacific  Railway  Company  v.  Corporation 
op  City  of  Vernon  (p.  222). — Reversed  by  the  Judicial  Committee  of 
the  Privy  Council,  6th  August,  1919.  See  (1919),  88  L.J.,  P.C.  147; 
36T.L.R.  5;  122  L.T.  11 ;  3  W.W.R.  352;   (1920),  A.C.  216  at  p.  221  (n). 

Esquimalt  and  Nanaimo  Railway  Company  v.  Treat  (p.  275). — 
Affirmed  by  the  Judicial  Committee  of  the  Privy  Council,  1st  August,  1919. 
See  (1919),  121  L.T.  657;   35  T.L.R.  737;* 3  W.W.R.  356. 

Evans  et  al.  v.  Corporation  of  the  District  of  South  Vancouver 
AND  THE  Corporation  of  the  Township  of  Richmond  (p.  60). — 
Affirmed  by  the  Judicial  Committee  of  the  Privy  Council,  6th  August,  1919. 
See  (1920),  A.C.  216;    (1919),  3  W.W.R.  339. 

Seattle  Construction  and  Dry  Dock  Company  v.  Grant  Smith  & 
Co.  &  McDonnell,  Limited  (p.  397). — Affirmed  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  24th  July,  1919.  See  (1920),  A.C.  162; 
(1919),  3  W.W.R.  33. 
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Cuses  repuHed  in  25  B.C.,  and  since  the  issue  of  that  voliiine  appwik 
to  the  Judicial  CommittPe  of  the  Privy  Council: 

Hi'DsoN  Bat  Issikance  Company  v,  Cbeelmak  axd  Bebo  (p.  307' 
— Affiniied  by  the  .Tiidic^ial  Committee  of  the  Privy  Council,  27tb  -hmi 
IJU!).     See  (1019),  88  L.J.,  P.C.  197;   3  W.W.R.  0;    (1920),  A.C.  IIH. 

QiRSNKi.  Forks  Guld  Minikg  Company,  Limited  v.  Ward  as 
('AHiBdo  (ioLD  Mixiso  CiniPAKY  (p.  476).- — AffimiiHl  by  the  Jiidit-is 
CoumiillTO  of  the  Privy  Council,  Slat  October,  1919.  See  (1930),  A.r 
22^:    (19HI).  3  W.W.R.  946;    50  D.L.R.  1. 


Case  reported  in  Volume  23  IJ.C,,  and  since  the  issue  of  that  voIhui 
appealed  to  the  Supremo  Court  of  Canada: 

VuKox  G<ii.n  Company  v,  Boixe  Coscessionb  Liuitsd  (p.  103).- 
Affiimed  by  the  Supreme  Court  of  Canada.  2ud  May,  1917.  See  (1919) 
.3  W.W.R.  14r. ;   50  D.L.R.  742. 


Case  reported  in  Volume  20  B.C.,  and  einee  the  iswne  of  that  volitm 
appealed  to  the  Judicial  Committee  of  the  Privy  Council: 

Attoknrt-General  of  Canada  el  al.  v.  RrrcirrE  CoNTBACTi.to  am 
Sfpply  Co.  ef  al.  (p.  3.^3). — Decision  of  Supreme  Court  of  Caaad* 
alliriiiiiig  decision  of  Court  of  Appeal,  affirmed  by  the  Judicial  Coroinille 
of  the  Privy  Council,  31st  July,  1919.     Sec  (lOlfl),  A.C.  999. 
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ACCIDENT  INSURANCE.  -      -      82 

See  UNDEB  Insubance,  Accident. 

ADMINISTRATION  —  Directions  for  will 
given  by  deceased  —  Not  signed  otoing  to 
weakness  —  Applicants  for  administration 
mentioned  as  executors  in  directions  — 
R.8.B.C.  1911y  Cap.  4,  See.  12.]  Deceased, 
a  Syrian,  after  returning  from  active  ser- 
vice started  a  tea  and  coffee  shop.  Sub- 
sequently being  taken  ill  he  gave  power  of 
attorney  to  £.  and  M.,  fellow  countrymen, 
to  transact  his  business.  Shortly  before 
his  death  he  requested  that  a  will  be  drawn 
leaving  his  estate  to  his  mother  in  Asia 
Minor  and  appointing  E.  and  M.  his  execu- 
tors. When  the  will  was  ready  for  signa- 
ture he  was  too  weak  te  sign  and  died 
intestate.  He  also  had  certein  moneys  in 
a  bank  at  the  time  of  his  death.  On 
application  by  E.  and  M.  for  letters  of 
administration  under  section  12  of  the 
Administration  Act: — Held,  that  E.  and  M. 
should  be  appointed  administrators  for  the 
purpose  of  selling  deceased's  business  only, 
and  that  as  to  the  balance  of  the  estate  the 
mother  should  be  consulted.  In  re  C. 
Owen,  Deceased. 463 

AGREEMENT  —  Rescission  —  Fraud  —- 
Promissory  note  transferred  under  agree- 
ment— Recovered  by  payor  from  transferee 
for  less  than  face  value — Payor's  knowledge 
of  transaction  —  Transferor's  right  to 
recover.]  Upon  the  incorporation  of  the 
Acadia,  Limited,  of  Vancouver,  a  large  num- 
ber of  the  shareholders  gave  promissory 
notes  in  part  payment  for  their  stock  and 
owing  to  diflficiilty  in  collecting  on  the  notes 
the  Company  entered  into  an  agreement 
with  C,  who  undertook  to  make  all  collec- 
tions and  settle  all  claims.  C.  assumed 
virtual  control  of  the  Company  and  a  month 
later  was  made  managing  director.  In  the 
meantime  C,  with  a  friend  E.,  obteined  the 
incorporation  of  the  Union  Funding  Com- 
pany in  Seattle,  they  holding  all  the  stock 
giving  a  promissory  note  for  $150,000  in 
pajrment  therefor  that  was  never  paid,  the 
Company  having  no  other  assets.  Later, 
through  C.'s  influence,  E.  was  made  a 
director  of  the  Acadia,  Limited,  and  this 


AGREEMENT— Contintfe<i. 

was  followed  two  weeks  later  by  his  being 
made  president.  The  board  of  directors 
then  by  resolution  purported  te  delegate 
to  a  small  executive  committee  all  their 
powers  te  deal  with  the  Company's  prop- 
erty, making  £.  chairman,  and  C.  a  member 
thereof.  C.  and  E.  then  having  virtual 
control  of  both  companies,  the  companies 
entered  into  an  agreement  whereby  the 
Acadia,  Limited,  transferred  te  the  Union 
Funding  Company  all  the  promissory  notes 
it  held  in  payment  for  steck,  in  considera- 
tion for  which  it  received  a  certain  number 
of  shares  in  the  capital  stock  of  the  Union 
Funding  Company.  Later  the  directors  of 
Acadia,  Limited,  owing  te  losses  occasioned 
thereby,  endeavoured  by  negotiation  to  have 
the  said  agreement  annulled  and  obtain  the 
return  of  its  assets  which  were  handed  over 
under  the  terms  of  the  agreement,  one  of 
the  directors  D.  being  in  attendance  at  the 
meetings  at  which  the  negotiations  were 
discussed.  These  negotiations  failed  and 
the  Acadia,  Limited,  went  inte  liquidation. 
After  liquidation  D.,  who  had  been  a 
director  for  a  year  and  a  half  in  the  Acadia, 
Limited,  prior  to  its  being  wound  up  and 
had  given  the  Company  a  promissory  note 
for  $7,250  in  part  payment  for  stock, 
negotiated  with  the  Union  Funding  Com- 
pany and  recovered  his  promissory  note  on 
payment  of  $1,500.  An  action  by  the 
liquidator  of  the  Acadia,  Limited,  for 
rescission  of  the  agreement  between  the  two 
companies  on  the  ground  of  fraud  and  that 
D.  was  in  wrongful  possession  of  his  note 
was  dismissed.  Heldt  on  appeal,  reversing 
the  decision  of  Hunter,  C.J.B.C.  (Mc- 
Phillips,  J.A.  dissenting),  that  the  scheme 
whereby  the  agreement  was  brought  about 
was  conceived  in  fraud  and  it  should  be  set 
aside.  Held,  further,  that  D.,  though  not  a 
party  to  the  fraud,  having  obteined  the 
note  from  tlie  wrongful  holder  with  full 
knowledge  of  the  facts,  was  liable  to  the 
plaintiff  for  its  full  amount.  Schetky 
AND  Acadia,  Limited  v.  Cochrane  et  al. 
25T 

APPEAL— Costs  to  follow  event.     -    560 
See  Practice.    3. 


AFPEJd.— Continued. 


3. .Voficfi   of   urttting   appfal   buok — 

•■Fartirg    intrrettvd."       -        -        .        .     2»7 
See  PaACTicB.     Id, 

ARBITRATION— /*ropfr(j(iiomoi7nI  Ihrough 
sirfrl  iiro'lintf  —  Comprngalion — Uitnicipal- 
ilg  rrfuKvx  lu  apfioinl  arbilralor — Applira- 
lion  to  appoint  undrr  tenlion  8  of  .Irbifm- 
lion  Aet—Juriiilietwn — R.S.B.C.  I9II,  Cap. 
U.  Sec.  S—Il.a.  8lal*.  I!*m.  Cap.  Si,  Sre. 
SSt;  ton.  Cap.  St,  S««.  K8.-\  A  motion 
to  appoint  ua  ttrbitTator  iiniJcr  Mctiun  H  of 
the  Arbitrntion  Act  upon  tlio  refuanl  of  n 
mimidpulily  to  appoint  nn  arhir.rHtor  upon 
a  i^Uini  ninile  tor  damngea  nlligod  to  hava 
arisen  thron^th  the  rc-KrniJfnp  of  n  (treet 
will  by  rotiiMi]  for  want  of  jiiri4>1irlion 
linre  tbn  coming  into  foroe  of  acrtinn  36S 
of  Uie  Municipal  Act,  B.C.  8tals.  1014.  Cup, 
52,  In  re  J/urkfon  and  North  Vantotiver 
(tBUj.  10  (t,C.  147  disUntiruiBbiMl.  Goi.D 
V.  Sotmi  Vakoouvei.    ....    147 

S- Worktnm'a     Compensation     Ji>(  — 

Aurard— Lump  num — Validity  of—Dorlor'g 
intlrupliona  not  followed — Right  to  com- 
pensation »ub»eguentlff  thereto — Hrhearing 
by  reiuon  of  frttk  n-idenM  —  Proof  nf 
rea»onabh  ditigenee  —  R.Si.B.C.  tSII.  Capt, 
tU  and  II,  Sect.  13  and  H.]  Vr\>ere  an 
sppUcAQt  for  oompentation  neglects  to  fol- 
low the  instrucliona  of  his  nie<?ioil  uJvisor, 
which,  if  foltoweil,  would  have  effeRtnl  a 
cure,  he  ia  not  cntHled  to  (>oiiipenBBtinn 
beyonfj  the  time  when  aunh  cure  woiilil 
reasonAhlf  have  l>een  etTeoted  Ipri-  Mabtin 
anil  Oalijueb,  JJ.A.I.  Ad  Bwaril  of  n 
certain  t,um  iiinler  the  Workmen's  Com- 
pensation Act  is  not  invalid  if  it  h  th« 
rdault  of  the  addition  of  the  several  sums 
of  a  weekly  atlowanoe.  An  awnrd  will  not 
l>e  re-opened  bewuHC  of  the  discovcrj'  of 
frtjsh  evidence  unless  it  is  shewn  that  prior 
to  the  award  there  was  reasomible  dili^nce 
""   "■'   part   of  the   applicant   to   discover 


such  evidence.  Prr' '  MoPhiij.ti' 
EWCRTS,  JJA.:  Tlie  award  U  had  on  its 
turn:  it  should  he  set  aside  and  remitted 
back  to  the  arbitrator  to  procwd  rfe  nom 
under  tlit  provision ■  of  the  Workmen's 
Compensation  Act.  Tiie  Court  being  miunlly 
divided,  the  appeal  was  dismissed.  Com- 
MaiAM  V.  AVELcir. IBB 


BANKS  AND  BANKING  — /Vonnnial  fv^ 
/"iiiV — /'oiFtT  to  afixpl  monfiy  on  drpaa 
and  pay  inltrnl — Conalilntionality.] 
is  within  the  provinev  of  the  Provinci 
[j^stature  to  inoorparaI«  oompaniM  t 
the  purpose  of  caTT.viu^  cm  that  braiioh 
the  banking  busibua  which  eoasist»  < 
uceepUng  inoDev  ita  deposit,  pa^ine'  Intei* 
lliereon  and  allowing  the  i-ustomer  to  issi 
eheques  axaiust  inch  deposit.  In  rt  tXtxr 
ION    Tblst    CoHPAinr    xitii    U.S.    FiDKtn 


CERTIORARI —/n^onmilioii — Wamtnt  w 
iutied — Arrml — Trial  and  oonoiefion — > 
nb/(ic(io»  raided  on  h«t\ring — iroJp<T.|  11 
an  information  Ijeing;  laid  before  a  uiaEi< 
traU.  an  offleer  without  n  warrnat  arrv>1e 
i.hv  accused  who  waa  sul>K«queully  tiif 
without  objectiun  and  convirted.  On  > 
application  (or  a  writ  of  oerdomri:— Hrl< 
that  the  enavietion  nnut  lie  sifilainol  n 
n«({lcct  to  TRiae  objeoUun  at  the  Iwarin 
amounted  to  waiver.  Ru!  v,  Wo.vu  -Iiu 
{No.   2.). 41' 


23. 


33' 


ARREST— MiiintenanfT 


py— P..\ 


ible 


COMPANY  LAW  —  Winding „p—  Ai^wci 
trnntferrfil  to  ncir  Ortmpany — SharehoMcr 
cntilird  to  I'-xchange  for  tharta  in  nnr  fim 
pimj)  —  I'rtilioner  —  Shareholder  —  ,Vo  fei 
nhange  madr  for  nnp  tham  —  Kfn'wi- 
R.H.B.C.  IBll.  Cap.  Sf.]  By  agreemen 
tietween  two  companies  ( termed  ""old"  an 
"new"  respectively)  which  was  ratjllefl  h 
the  Legislature,  the  assets  and  liahiliii" 
of  the  old  company  were  Iranaferred  nn 
taken  over  hy  the  new.  The  ngrwn.eii 
contained  u  clause  Mving  the  rif.'ht'i  n 
creditor*  of  the  old  company  and  fiirlhr 
provid^l  ihflt  the  sharehohler*  in  the  o|i 
company  were  entitled  to  nehange  f<> 
'  ircB  in  the  new  company,  A  aharelioide 
the  old  company  whose  sliaree  were  no 
fully  paid  nj>  petitioned  und«r  tItH  0»ti 
uiieaAct  (R.S.B.C,  191 1.  Cap.  SOt  forth 
inding  up  of  llie  old  eomponv.  The  np> 
impany  was  at  the  time  in  jat>ceta  •• 
being  wound  up  and  the  petitioner,  who  hai 
not  nppHed  for  or  bern  allotted  shares  ii 
the  new  company,  had  been  placed  upon  ttt 
list  of  contribnturiea  by  the  district  tr^i' 
trar  without  objection'  on  bin  |iart.  ^1 
order   was   mada   winding-up    the   old   rani 
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pany.  Held,  on  appeal  (affirming  the 
order  of  Mubpht,  J.),  that  the  petitioner's 
shares  not  having  been  fully  paid  up  he  had 
the  right  to  petition  for  the  winding-up  as 
a  eontributory  in  the  old  company,  and 
there  being  evidence  of  the  eompany  having 
both  assets  and  liabilities,  although  proof 
of  assets  was  not  necessary,  and  the  objects 
for  which  the  company  was  incorporated 
having  ceased  to  exist,  it  was  in  the  circum- 
stances, just  and  equitable  that  it  should 
be  wound  up.  In  re  Dominion  Tbust  Goic- 
PANT,  Limited,  Botce  and  MagPhkbson. 
302 

2« Winding-up    Act  —  Contributoiy — 

Past  member — Forfeiture  of  shares — RM,0. 
1906,  Cap.  lU,  Sees.  51  and  52—RM.B,C. 
1911,  Cap.  S9,  Part  VIII.,  Table  A (28)^ 
B.C.  State.  1912,  Cap.  S,  8eo.  28.]  In  the 
winding-up  of  a  company  under  the  Wind- 
ing-up Act,  if  the  power  of  forfeiture  has 
been  properly  and  legally  exercised  by  the 
company  prior  to  liquidation,  a  person 
whose  shares  have  been  forfeited  ceases  to 
be  a  member  or  shareholder  of  the  company 
and  is  not  liable  to  be  put  on  the  list  of 
contributories.  Schetkt  v.  Bbadshaw. 
545 

3. Winding-up  —  Contributories  — 

Shareholder  neglected  to  pay  calls — Shares 
forfeited  by  company — Liability  as  contri- 
butor^R.S.C.  1906,  Cap.  1U,  Sees.  51  and 
62—R.8.B.C.  1911,  Cap.  S9,  Table  A,  Sec.  28 
—B.C.  Stats.  1912,  Cap.  3,  Sec.  28.]  Where, 
under  the  Dominion  Winding-up  Act,  the 
power  of  forfeiture  is  properly  and  legally 
exercised,  the  person  whose  shares  are  so 
forfeited  ceases  to  be  a  member  or  share- 
holder of  the  Company  and  is  not  liable  to 
be  put  on  the  list  of  contributories.  In  re 
D.  Wade  Co.  Ltd.  (1909),  2  Alta.  L.R.  117 
followed.     In  re  Acadia  Limited.    -     153 

CONFUCT  OF  LAWS— Prohibition— Brit- 
ish Columbia  Prohibition  Act — The  War 
Measures  Act,  19H  —  Regulations  —  Effect 
of  on  Provincial  statute — Can.  Stats.  1914, 
Cap.  2,  Sec.  6 — Regulations  of  11th  March, 
1918,  pars.  5,  11  and  13— B.C.  Stats.  1916, 
Cap.  49,  Sees.  10  and  28.]  Paragraphs  6 
and  11  of  the  regulations  made  and 
approved  on  the  11th  of  March,  1918,  under 
the  provisions  of  section  6  of  the  War 
Measures  Act,  1914  (Dominion),  do  not 
operate  to  abrogate,  annul  or  supersede  the 
provisions  of  section  28  of  the  British 
Columbia  Prohibition  Act.  By  reason  of 
the  explicit  declaration  of  the  supple- 
mentary   character    of   the    regulations    in 


paragraph  13  thereof,  said  regulations 
apply  only  to  cases  in  respect  to  which  the 
Province  would  have  no  jurisdiction  to 
legislate.  Rea  y.  Thorbum  (1917),  41 
O.L.R.  39  distinguished.  In  the  Matter 
OF  the  British  Columbia  Pbohibition  Act 
AND  in  the  Matter  of  the  War  Measitreb 
Act,   1914. 13T 

CONSTITUTIONAL  LAW— Disallowance  of 
Act — ^Effect  on  Crown  grant  issued 
thereunder.  ....  583 
Bee  Real  Propkett. 

CONTRACT — Arbitration  clause — Repudi- 
ation. 574 
See  Practice.    2. 

2. Brick-making    plant  —  Sale    and 

installation  —  Certain  capacity  required  — 
Test.  Company — Action — Status — Appeal — 
Rehearing-^B.C.  Stats.  1917,  Cap.  10,  Sec. 
2 {3).]  A  contract  for  the  sale  and  instal* 
lation  of  a  brick-making  plant  provided 
that  the  final  payments  therefor  should  be 
made  within  certain  periods  after  the  plant 
was  completed  and  had  been  demonstrated 
to  be  of  a  capacity  of  17,000  good  merchant- 
able bricks  in  10  hours  or  34,000  merchant- 
able bricks  in  a  day  of  20  hours.  It 
appeared  from  the  evidence  that  the  presses 
have  to  be  worked  six  or  seven  hours  to 
produce  the  necessary  quantity  of  unbaked 
bricks  to  fill  the  retort  in  which  they  are 
hardened  by  steam,  so  that  wlien  the  plant 
is  started  the  hardening  section  of  it  must 
remain  idle  for  six  or  seven  hours.  An 
action  for  the  balance  of  the  purchnso  price 
was  dismissed  on  the  ground  thnt  it  had 
not  been  demonstrated  the  plant  was  of  the 
required  capacity.  Held,  on  appeal,  revers- 
ing the  judgment  of  Clement,  J.  (Martin, 
J.A.  dissenting),  that  in  making  a  tost  of 
the  capacity  of  the  plant  allowance  must 
be  made  for  the  initial  time  required  to 
produce  the  necesflary  quantity  of  unbaked 
bricks  to  fill  the  retort  and  that  tlie  time 
for  the  test  should  then  start  when  both 
sections  of  the  plant  are  working  continu- 
ously. The  Komnick  System  Sandatone 
Brick  Machinery  Company,  Limited  v. 
The  B.C.  Pbessed  Brick  Company,  Lim- 
ited.        191 

3, j)ry  dock — Lease  of — Covenant   to 

insure  —  Insurance  not  obtained  owing  to 
method  of  user — Covenant  to  relurn-^Loss 
of  dry  dock — Liability.]  Under  the  terms 
of  lease  of  a  dry  dock  the  lessee  agreed  to 
use  it  for  making  concrete  caissons  or  cribs 
used  in  the  construction  of  a  breakwater 
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and  owan  pi^r;  tlie  tesseii  n]»o  covenanted 
lo  have  it  iniured  for  the  lieuvflt  ot  the 
IpHMir  in  sorae  compnn)'  or  eompaniea  ^atis- 
fx'tory  to  the  lessor  tor  not  te«a  thnn 
CT6,IKI0  ngninst  both  marine  and  fire  riskii 
and  to  return  it  is  good  condition,  leas  wear 
and  t«ar,  at  the  end  of  the  term.  The  ubr 
of  the  dry  dock  for  the  mskinR  of  oonerpu- 
erjb«  was  in  the  nature  of  an  experinienl 
and  b;  reaaoii  of  the  method  of  u«r  no 
insurance  could  be  obtained  although  its 
aean*orthine«8  was  demonstrated  by  weather- 
ing a  gale  while  beinfr  taken  from  Seattle  t« 
Esquimalt.  After  the  oompletfon  of  the 
cribe  and  when  lowering  the  dry  dook  to 
float  them  off,  tlie  dry  dock  overturned  and 
liecame  a,  total  wreek.  It  was  held  hy  the 
trial  judge  that  the  plaintiff  waa  entitled 
to  ruMivcr  for  breach  of  covenant  to  insure 
and  rent  to  date  of  the  issue  of  the  writ. 
lltld,  on  appeal,  that  the  proper  eonstruc- 
tioii  (o  be  placed  upon  the  covenant  to 
Insure  WBs  that  it  wan  a  covenant  to  indem- 
nify against  loas  with  the  medium  of  an 
insurance  against  losa  aa  a  security,  and 
irmapective  of  the  amount  of  insurance 
a];ree'l  upon,  the  testwe  is  only  liable  fur 
aelual  loas.  Per  McPnti,i.irs,  J.A.;  The 
toss  of  the  dry  dock  is  not  a  losa  that  could 
bo  chnracterized  aa  a  "marine  risk,"  and 
there  rould  not  In  damagoa  for  this  default, 
but  [irtion  is  maintainable  for  the  loss  of 
the  dry  dock  on  the  covenant  to  re-deliver, 
Seattlk  CoKBraccnos  a  no  Dbt  Dock 
Company  v.  Goa^t  Smith   A  Co.  i  Mc- 

DosKEi.i.p  Limited. 39T 

4. Satra  aiienoj) — Brcaeh  b^  prinoipal 

— Damayrs — ■I'ln'iixt  of  conlmol  indffinila— 
C'onatructuin  —  Reasonable  time  —  Lota  of 
profila.]  The  plaintiff  a  resident  of  Van- 
couver and  the  defendant,  an  English  manu- 
facturing company,  entered  into  an  arrange- 
ment by  correspondence  whereby  the 
plaintiff  woa  to  be  the  sole  agent  of  the 
defendant  for  the  sale  of  its  goods  in  the 
four  Western  Canadian  Provinees.  A  letter 
from  the  defendant  setting  out  proposed 
terms  of  agreement  after  stating  the  per- 
centage nlloweil  on  sates  was  followed  by 
the  words  "this  offer  to  be  firm  for  one 
year."  Tlie  letter  then  continued  with 
advice  as  to  development  ot  sales  and 
wound  up  with  the  words,  "we  are  wilting 
tc  give  you  the  agency  as  long  as  you  like 
on  a  small  minimum  turnover."  There  was 
nothing  eJse where  in  the  correspondence 
filing  any  definite  time  during  which  the 
contract  was  to  continue.  The  plaiutiff 
accepted  the  offer  and  devoted  hia  time 
'a  developing  the  agency  and 


incurred  considerable  expenditure  in  advei 
lising.  The  defendant  ComiHtny  repU'li 
ated  the  contract  about  four  months  Ut«i 
In  an  action  tor  damages  it  waa  held  by  th 
trial  judge  that  it  woe  not  the  iat«ntiw 
of  the  parties  to  limit  the  contract  to  on< 
year  and  as  no  time  waa  stated  a  rciLsonabl 
time  should  be  allowed  for  the  performanc 
of  the  contract  which  lie  fixed  at  two  yean 
nlloH-ing  the  plaintiff  the  profits  he  reaaon 
ably  would  have  made  during  that  period 
Held,  on  appeal,  per  Mastix,  OftlXIHa 
and  EBUni.  JJ.A.  that  the  learned  tria 
judge  had  reuchnl  a  right  conclusion  oni 
the  appeal  should  be  diamissed.  Ftr  Uac 
DON^Ln,  C.J  .A.  and  HcPmuJPS,  JA 
That  the  plaintiff'a  damages  should  I* 
re<luonl  to  the  sum  allowed  for  one  ye«.r 
W,  L.  MaOIOAAIJi  a  COMPAJfT  V.  CiiELI 
Ltuitcu. S04 

S. Writlen — AelioH  for  rrpaymrjtt  o 

money  —  Oral  evi4«noe  rrquired  that  oon 
traet  waa  oarried  out — Emdenoe  for  defmv 
to  vary  or  eotitradici — Admutibility.l  U 
an  action  for  repayment  of  mvnvy  due  oi 
a  written  contract,  the  tact  that  it  is  nrces 
nary  Cor  the  plaintiff  to  shew  by  era 
evidence  that  the  oontrai't  had  tieen  carriw 
out.  docs  not  entitle  the  defendant  to  sub 
mil  evidence  to  vary  or  contradict  the  eon 
trnrl,  AiiKAnnK»  rl  al.  v.  LBtVTsorr  f 
al. S»4 

COSTS.  MS 


2. Appmii  —  Coats   to  folUnc  «ot»I  — 

Ooits  of  ittuet — "Good  eau»e."  ■       •     BM 
See  pKACncB.     3, 

3.^ Countel  appearinji   noi   on   record 

S3t 

See  JuDOMnT. 

4. DUtriol  Reguilrar  of  Title*  a  porlj 

— Crown  Voela  Aol — jlpptioad'on  of.  -   IMH 
Hre  Pbactick.     9. 


—  Slay — i/i«riadiotioB— 


trial. 


See  Practice.     12. 


See  TREarABB. 


7, Plainlifft    tucoeaaful    in    action - 

Certoin  quetliont  in  aontroptrty  dttiid*d  n 
dtrfendani't  favov.T—Co*U  a*  to,  for  teftni 

ani — fssua — Event. 1 

See  PBAcno.     4. 
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See  Practice.    17. 
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O* Taxation  —  Party  and  party  —  In- 
creased  counsel  fee  —  Order  LXV,,   r.   27, 
Suhsec,   {29) — Registrar's  powers,    -     149 
See  PRAOTioK.    6. 

lO. Taxation  —  Railway  defendant  — 

Passes  issued  to  uAtnesses — Regular  fares 
not  chargeable  on  taxation,}  Where  a  rail- 
way company  issues  passes  to  witnesses 
required  on  the  trial  of  an  action,  the 
r^ular  fares  covered  by  the  passes  are  not 
chargeable  against  an  unsuccessful  party. 
Paulson  v.  Canadian  Pacific  Railway 
COMPANT. 440 

11. Taxation — Witness  fees.    -     380 

See  Practice.     6. 

COUNTY  COURT— Jurisdiction.     -     382 
See  Practice.     7. 

COURT — Inferior — Jurisdiction  —  Must  he 
disclosed  on  face  of  proceedings — Prohibi- 
tion— Waiver — Laches.]  On  the  question  of 
jurisdiction  the  rule  is  that  nothing  shall  be 
intended  to  be  out  of  the  jurisdiction  of  a 
superior  Court  but  that  which  specially 
appears  to  be  so;  and  nothing  shall  be 
intended  to  be  within  the  jurisdiction  of  an 
inferior  Court  but  that  which  is  so  expressly 
alleged.  Where  the  want  of  jurisdiction  is 
apparent  on  the  face  of  the  proceedings, 
waiver  or  acquiescence  cannot  create  juris- 
diction; nor  can  laches  operate  to  defeat 
the  right  of  prohibition.  In  re  Nowell 
AND  Carlson. 469 

COURTS  —  Trial  —  Civil  action  —  Crime 
involved — Judgment  pending  criminal  pro- 
ceeding.] A  civil  action  where  a  crime  is 
involved  may  be  proceeded  with  in  a  case 
where  a  criminal  prosecution  has  actually 
been  carried  through  and  decision  is  under 
advisement.  The  Standard  Bank  of  Can- 
ada V.  Shxten  Wah.      -      -      -      .      441 

CRIMINAL  LkW— Disorderly  house— Club 
—  Oaming  —  Rake-off — "Oain" —  Criminal 
Code,  Sees.  226 (a)  and  229,]  A  club  (unin- 
corporated) having  all  the  paraphernalia  of 
a  club,  i.e.,  a  constitution,  membership  roll, 
an  admission  fee,  monthly  dues,  rules,  a 
minute-book  and  regular  officers,  with  bil- 
liard-room, dining-room,  kitchen  and  cook- 
ing utensils  attached,  had  on  the  premises 
four  fan  tan  tables,  two  servants  being 
employed  for  each  table  to  preside  over  the 
game,  control  the  betting  and  deduct  the 
rake-off.     Fan  tan  was  the  r^^lar  nightly 
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pastime  of  substantially  all  the  members,  as 
well  as  strangers.  Although  there  was  a 
notice  at  the  outer  door  of  "for  members 
only,"  strangers  were  allowed  to  enter  with- 
out payment  of  a  fee  or  being  introduced  by 
members.  Held,  that  the  make  up  of  the 
premises  as  a  whole  is  merely  a  device  to 
give  it  the  appearance  of  a  bona  fide  club 
and  is  a  blind  made  to  conceal  the  real 
underlying  business — ^which  is  to  play  fan 
tan.  The  premises  is  therefore  a  disor- 
derly house  within  the  meaning  of  section 
226(a)  of  the  Criminal  Code.  Rex  ex  rel, 
Robinson  v.  Long  Kee  et  al,  -      78 

2. Indecent  assault — Attempt  to  com- 
mit —  Evidence  f  sufficiency  of  —  Criminal 
Code,  Sees.  72  and  203.]  The  accused  was 
charged  with  an  attempt  to  commit  buggery. 
The  evidence  for  the  Crown  was  given  by 
the  boy  upon  whom  the  alleged  attempt  was 
made,  the  boy's  father,  and  two  detectives. 
The  accused  had  invited  the  boy  to  take 
rides  with  him,  and  owing  to  his  actions  the 
boy  became  suspicious  of  the  accused's  pur- 
pose and  told  his  father,  who  informed  the 
police.  At  the  instigation  of  the  police  the 
boy  made  an  appointment  with  the  accused 
and  took  him  to  his  father's  stable.  The 
two  detectives  were  in  the  loft.  The  accused 
proposed  they  should  commit  the  offence 
charged,  and  paid  the  boy  fifteen  cents. 
They  both  took  off  their  ooats  and 
accused  spread  a  blanket  on  the  floor, 
telling  the  boy  what  to  do.  Accused 
then  unbuttoned  his  trousers  and  put 
his  arm  around  the  boy.  The  detec- 
tives then  rushed  in  and,  seizing  the 
accused,  found  on  examination  that  his 
physical  condition  suggested  the  offence. 
Held,  that  there  was  evidence  of  acts  which 
established  an  attempt  to  commit  the 
offence  within  the  meaning  of  section  72  of 
the  Criminal  Code.  Rex  v.  Deup  Singh. 
S90 

3. Prohibition  —  Appeal  —  PreUmi- 

nary  objection — Must  be  raised  below — 
Arrest  and  trial  without  warrant,]  If 
objection  is  not  taken  before  the  magis- 
trate to  a  defect  in  the  proceedings,  the 
point  is  assumed  to  have  been  waived; 
objection  is,  however,  properly  taken  if 
raised  as  soon  as  the  defendant  becomes 
aware  of  the  defect,  at  any  time  before  con- 
viction. A  prisoner  was  arrested  and  tried 
without  a  warrant  on  a  charge  laid  under 
the  Prohibition  Act.  Preliminary  objection 
was  taken  on  the  appeal  that  the  conviction 
was  therefore  illegal.  Held,  that  the  objec- 
tion must  be  overruled  as  the  accused  was 
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before  tlie  mnj^iatrHte  wlio  IihiI  juriadiction 
to  try  the  cbhc,  ivnd  be  netd  not  inquire  bow 
llie  prisoner  wjiie  there  but  inny  procwil  U> 
tTy  it.  ff«jf.  V.  Bhau!  (18051,  M4l~J.,  M.C. 
lOfli  Hnd  B«g.  V.  Bughft  (1979).  4  Q.B.D. 
ItU  followed.  Diwn  v.  Welln  (1890),  26 
Q.B.D.  249  (listinifUialLed.  RKX  ««  re', 
itusiKSDN  V.  M«.itKe.  ...      73 

4. StaUd   Baso—Suffieieno!/    af — Mrnt 

Tfa — Criminal  Code,  Brf.  iS\te).\  A  onHe 
reserved  (or  the  Court  of  Ajipeal  must  con- 
toiii  nII  llin  RndinK**  of  fii<^t  ii|Kiti  which  the 
jud^c   lielow    ba»od    bia    decision.      Rex    v. 

STKEB8. 334 

CROWN     COSTS    ACT— AppticatioM     of. 


CROWN    GRANT  — Prior    lit    p<tidi»u  — 
EfTcfl    on    registration    of    Grown 

Grant. 5S3 

Sc*  (UAL  Pbopbmt-, 

2. Sfttlement     Act  —  Grant     from 

Dominion  to  B.  <t  ».  By.  Co. — •'Coaatlinc," 
mtanin^  of — J/tjfh-ira(«r  mart — B.C  8tat». 
i»H.  Cop,  HA  The  U-rni  ■'ooait-liiio  u 
descriptive  of  the  onstem  boundar;  of  tlie 
biMk  i>l  Und  granted  hy  the  Provinco  t«  Ibe 
Dominion  and  by  the  latter  granted  to  the 

Ebiintiir  to  uid  in  the  construction  of  the 
squlmalt  and  Nanaiino  Railway,  maons 
the  detailEHl  oonst-line  as  llxed  by  high'Wat«r 
mark.  lAfGrnied  by  the  Judioia'l  Committeo 
of  the  Privy  Council  |.  Et)gt;iM«i,T  awd 
Nanaiuo  Kailwat  Company  v,  Tbkat.  276 

DAMAGES  —  Contract  —  ludeliiiiti-    period. 
-       ■       204 

fi«   COBTBAPT.       4, 

8. — — Jf«i*ure  of— Trespass— Rcmotvil  of 
mal— Sinister  intention.       ■  315 

See  MiNiNo  Law. 


DISCOVERY  —  Corporation  —  One  officer 
examined— Subsequent  ft ppli cation 
to  examine  "agent"  —  Scope  of 
term  "agent"  —  Marginal  rule 
3700  (2).  -  -  .  .  38T 
Src  Practice.     9. 

3?, l.iM    based    on    paper    inriling — 

Vontrnli^Source  of  information  relative  to 

— t)i*fTetion. 346 

8ee  pBAcncE,     10. 


n  P«AcncE.     4. 


EVIDENCE— tiral,  that  contract  was  c»r 
rieii  out — Evidance  for  defcnoe  li 
vaiy  or  oontradlct  required.  3X4 
See  CosTKACT.     5. 


EVIDENCE  ACT— Wrilttn  in»trum*iU~ 
Crrtifird  copy  —  "Suffietent  evidence  — 
Moinintf  of—R.S-B.V.  1911,  Caff.  78.  Bw 
(.5, 1  Under  section  45  of  tbe  Evidenoa  Art, 
in  Hny  Mcliuii  where  it  would  be  naaMsatj 
lo  prodnoo  and  nraro  an  ori^nat  (nstrunent 
or  docummt  whleh  Iibb  be«n  registerad  or 
niod  in  any  land  r^flstry  onice  or  County 
Court  oUtcc,  in  order  to  est^hliali  tucb 
instrument,  or  tbe  contents  tbereof.  the 
pnrly  intending  to  prove  the  inBlrumem 
may  give  notice  to  the  opposite  party  t>l 
bis  intentiun  to  do  bo  by  wrtifled  copy,  onil 
ill  every  such  case  the  copy  so  cwrtifieil  shall 
Iw  aiilBclent  cvidonoe  of  the  instniiaent  bii<< 
of  It*  vittidity  aod  eontenta,  imleM  the  oppo- 
site party  shall  give  notion  disputing  it" 
vulidily.  Tlie  plaintiff  gave  tbe  first  men 
lioned  notion  of  bis  intontion  to  suhmit  a 
evrtifieU  copy  of  w.  mortgage  in  evlUeniy, 
but  no  eouiiter- notice  was  given  by  Uiv 
di-fendnni,  Held,  that  the  failure  of  the 
defendant  to  give  such  notice  did  ni 


im  of  questioning  Uie  validity  of  ihi- 
UBgo  hy  rwiaou  of  thB  want  of  aiithoi 
the  agent  to  sign  tbe  instrumant.  i 
•.if  nn  original  dircument  offenxL  in  evidence 
undej-  I  he  .'Vet  can  have  no  greattr  I'ffett 
than  the  original  if  it  were  produced 
Di.vsMOBK  V.  PHaiP  tl  at.     -  ■     123 

EXECUTKW — Setmril^  depijailod  —  Stnt^ 
Amount  of  judgment  rtdan^d  on  ojiptal — 
tfotie  (0  appeal  to  /Vi'ry  Couneil— -Safi'e- 
i/iifTi/  npiilirntiim  to  *fitkdraie  portioa  of 
seraHlfi.]  A  certiflwi  cheque  for  #90,000 
iiiH  ileposiled  for  stay  of  esecutjon  on  a 
judgment  for  tSS.OOO  which,  on  appeal,  was 
reduced  Ui  J44,500.  The  plaintitT  then 
obtained  lenve  lo  apptul  to  the  Privy  Coun- 
cil aud  the  defendant  tmbaequently  appliiil 
to  the  Court  of  Appeal  to  withdmu'  His 
tOO.OOO  cheijue  and  suhiititut«  therefor  « 
ecrtiflc*!  cbenuc  (or  fBO.DOO  as  security  for 
Uie  Judgment  so  reduued.  Beld,  that  thu 
application  must  be  refused  as  it  should 
have  been  made  at  tb«  time  of  tbe  applica- 
tion for  leave  to  appeal.  Per  Mf  Phillips, 
.r.A.;    Giving  leave  to  Hppenl  to  the  Privy 


XXVI.] 


INDKX. 


585 


EXECimOfi— Continued. 

Council   constitutes  a  bar  to  any  further 
proceedings  in  this  Court.      Seattle  Con- 

8TBUCTI0N   AND  DBY  DoCK  COMPANY  V. 

Grant  Smith  &  Co.  &  McDonnell,  Lim- 
ited.     (No.  2.) 414 

EXECUTORS  AND  ADMINISTRATORS-^ 

Administratrix  sole  beneficiary — 
Creditor  of  estate  debtor  to  admin- 
istratrix personally — Set-off — Sol- 
vency of  estate — R.S.6.C.  1911, 
Cap.  4,  Sec.  99.      -      -  -  368 

See  Guarantee. 


FIXTURES  —  Safety  deposit  homes  —  Vault 
constructed  as  receptacle  for  boxes — Boxes 
resting  on  floor — Not  othertcise  attacked  to 
realty.^  The  vault  in  the  Dominion  Trust 
Company's  building  at  Vancouver  was  con- 
Btruoted  as  a  receptacle  for  safety-deposit 
boxes.  Before  the  completion  of  the  build- 
ing a  large  number  of  safety-deposit  boxes 
were  installed  in  the  vault.  They  were 
placed  in  steel  sections  containing  25  to  30 
boxes  each  weighing  about  one  and  one-half 
tons,  and  rested  on  the  steel  floor  of  their 
own  weight,  not  being  attached  to  the  realty 
in  any  way.  After  they  were  installed  a 
rubber  tiling,  half  an  inch  thick,  was  placed 
on  the  floor  and  made  flush  with  the  base  of 
the  boxes  but  not  under  them.  Other  fix- 
tures were  added  to  the  vault,  some  of 
which  it  would  have  been  necessary  to  tear 
away  before  the  boxes  could  be  removed. 
About  a  year  afterwards  another  set  of 
boxes  was  installed  in  the  vault,  but  they 
rested  of  their  own  weight  on  the  top  of  the 
rubber  tiling  floor  and  were  not  attached  in 
any  way.  Held  (Galliheb,  J.A.  dissent- 
ing), that  the  boxes  installed  during  the 
construction  of  the  building  were  part  of 
the  realty  which  passed  to  the  mortgagee 
under  foreclosure  proceedings.  Held,  fur- 
ther (McPhillips,  J.A.  dissenting),  that 
the  boxes  installed  a  year  later  were  chat- 
tels, and  removable  by  the  mortgagor. 
Judgment  of  Gbeooby,  J.  aflirmed.  IJomin- 
lON  Trust  Company  v.  Mutual  Life 
Assurance  Company  of  Canada.    -    237 


FORECLOSURE. 

See  Mortgage.     3. 


566 


fRAUD — Promissory  note  transferred  under 
agreement  —  Recovered  by  payor 
from  transferee  for  less  than  face 
value — Payor*s  knowledge  of  tran- 
saction —  Transferor's     right     to 

recover. 257 

See  Agreement. 


GAMING— Rake-ofif.       -       - 
See  Criminal  Law. 


78 


GUARANTEE — Assignment  of — Debt  over- 
due at  time  of  assignment — Notice — Laws 
Declaratory  Act,  R.8,B.O,  1911,  Cap.  ISS, 
Sec.  2y  Subseo.  {25).  Executors  and  admin- 
istrators— Administratrix  sole  beneficiary — 
Creditor  of  estate  debtor  to  administratrix 
personally -^  Set-off  —  Solvency  of  estate— 
R.8.B.C.  1911,  Cap.  4,  Sec.  99.]  In  the  case 
of  an  assignment  of  the  rights  under  a  guar- 
antee to  pay  another's  debt  in  the  event  of 
the  primary  debtor  not  paying  the  debt 
within  a  specified  time,  if  the  assignment  is 
made  after  the  debt  is  overdue,  it  is  not 
necessary  to  notify  the  primary  debtor  of 
the  assignment  in  order  that  the  assignee 
may  sue  the  guarantor  as  the  guarantor  haji 
become  a  "debtor"  within  the  meaning  of 
section  2(25)  of  the  Laws  Declaratory  Act. 
The  plaintiff  who  held  an  assignment  of  a 
debt  from  J.  and  of  the  rights  under  a  guar- 
antee by  the  defendant  for  the  payment 
thereof,  was  administratrix  of  the  estate  of 
D.  (her  deceased  husband).  The  defendant 
claimed  the  right  of  iei-oft  against  the 
plaintiff  the  sum  due  upon  a  covenant  in  a 
mortgage  given  by  D.  which  had  been 
assigned  by  the  mortgagee  to  J.  If  solvent 
the  plaintiff  became  the  sole  beneficiary  of 
the  estate  after  the  payment  of  debts.  At 
the  time  administration  was  granted  there 
appeared  to  be  a  large  surplus  but  four 
years  later  the  solvency  of  the  estate  Was 
questionable.  No  declaration  as  to  the  sol- 
vency of  the  estate  was  filed  under  section 
09  of  the  Administration  Act.  Held,  that 
the  plaintiff,  while  a  party  to  the  action  in 
her  personal  capacity  is  an  appointee  of  the 
Court  and  there  should  be  judgment  direct- 
ing her  to  file  and  pass  her  accounts  as 
administratrix  with  the  registrar  within 
two  months  shewing  outstanding  liabilities 
and  estimated  value  of  the  estate.  She  is 
entitled  to  judgment  for  tlie  amount  of  her 
claim  but  all  proceedings  under  the  judg- 
ment are  stayed  pending  the  taking  of  and 
reporting  upon  the  administration  accounts 
and  subsequent  order  as  to  set-off  or  other- 
wise.    Donald  v.  Jukes.      -  -      368 


INJUNCTION. 

See  War  Relief  Act.     3. 


347 


2. Police-court  proceedings  —  Infrac- 
tion of  city  by-law — Motor  vehicles — Legis- 
lation allowing  city  to  prohibit  use  of — 
Application  to  stay  pending  determination 
of  validity  of  Act— B.C.  Stats.  1918,  Cap. 
104,  Sec.  7.1  Before  an  injunction  will  be 
granted  to  restrain  police-court  proceedings 
for   infraction   of  a  city  by-law  until  the 


INJUNCTION— Oonfinuwi. 
validity  of  the  legiBlution  uiKiii  which  i 
foundeil.  and  the  municipal  ennetmeut  ia 
first  Rnallj  determined,  it  is  neceeaaTj'  that 
the  Court  ahould  be  aatisHed  that  there  U  a 
nerioua  question  to  bo  tried  at  the  lienring 
and  that  on  tlie  facts  before  it  tlierc  is  a 
probability  that  the  plBintilTs  are  entitled 
to  relief.  Public  bodies  invvsleil  with 
statutory  powers  must  take  care  ti>  ke^p 
within  the  limits  of  the  authority  oom- 
nitted  to  them,  and  in  carrying  nut  tlieir 
powers  must  act  in  good  faith  and  reason- 
ably and  with  some  regard  to  the  iiilereat 
of  those  who  loaj  suffer  for  the  good  of  tbe 
community.  Blue  Funnel  Alotus  I.tmc, 
LiMITio,  el  ai.  V.  City  or  Vancouvkb  el  ol. 

142 

3.   Street      railwag   —   Agreement 

betvseen  oily  and  roilicoi/  to  itivreate  fare — 
By-Utw  to  sanction  winis  pa»»«it — Refutal  of 
mayor  to  Hgn  bg-laio — Ejfeet  of^B.C.  Slalt. 
1896.  Cap.  55,  Srv.  89;  1300.  Cap.  5i.  See. 
jZ5  flS);  iS12.  Cap.  59,  Bm.  S.]  During 
a  strike  of  the  Street  Railway  ConipHuy'a 
employees  the  City  of  Vanoouver  and  the 
Railway  Company  entered  into  an  agree' 
nient  whereby  the  City  agreed  to  pass  a 
by-law  allowing  the  Company  to  charge  a 
six-cent  fare  on  its  street-ear  service.  Tlie 
City  Counc^il  then  passed  the  by-law  nnd  all 
the  formalities  Hiirrounding  the  same  were 
duty  complied  with,  with  the  exoeptinn  of 
the  mayor's  signature  to  tba  by-taw.  The 
('Dnipany  tlien  settled  the  strike  and  com- 
iiiunceil  operatiiif^,  cluirging  a  flix-oent  fare. 
Siv  weeks  later  the  Council  at  a  meeting 
purported  to  amend  the  by-law  tiy  providing 
that  liefore  its  passage  it  should  receive  the 
n.isent  of  the  electors.  The  by-lnw  was 
submitted  to  the  electors  and  on  its  being 
defcoted  no  farther  action  was  taken  by 
the  Council.  In  an  action  by  the  City  to 
rpJitrain  the  Company  from  ctiarging  a  six- 
cent  faret — Held,  that  upon  the  by-law  duty 
passed  to  conllrni  the  agreement,  being  aeted 
upon  in  good  faith  by  a  party  to  the  agree- 
ment, the  Council  could  not  of  its  own 
■notion  nullify  its  deliberative  act  a  moDtli 
after  its  passage,  and  the  action  should  be 
dismissed.  Held,  further,  that  the  mayor 
has  no  discretion  but  owes  n  public  duty 
which  should  be  performed  by  his  signing 
both  the  by-law  and  the  agreement,  thereby 
rendering  them  fully  effective.  The  City 
Council  haa  power  under  section  39  of  the 
Consolidated  Railway  Company's  Act,  ISflS. 
to  enter  into  an  agreement  with  the  Street 
Railway  increasing  the  amount  of  fares  to 
be  paid  by  passengers  and  may  pass  a 
by-law  authoriaing  the  same  without  sub- 
mitting  the   by-law   to   the   electors.       The 


INJUNCTION— Conliauei. 

power  of  the  Council  under  section  3B 
make  or  vary  an  agreement  as  to  tmztt 
not  alTeetcd  by  subsection  115)  of  sect 
1S6  of  the  Vancouver  IneorpoialioD  i 
leOO.  as  amc^nded  by  B.C.  Btals.  1012.  C 
sn,  See.  5.  CiTTf  or  Vijicouveb  v.  Bjhti 
Columbia    EuEcrmK:    Railway    Coiim 


INSURANCE.    KCaSmrT  —  Cmierms 

iioj/ago — I'rrmium^-Action  6j/  apnU  fo. 
Fotioii  u  tillrn  after  iiuurcd  failed 
Liabilit)/.]  The  defendant  applied  to 
Hgi^nl  ;it  Vancouver  for  an  accident-iui 
ance  policy  to  cover  trip  commeneiag  i 
8nd  of  June  from  Montreal  to  Englaai]  ■ 
return,  the  policy  to  be  deliverad  to  Um 
Montreal  before  sailing.  The  poliof  t 
iaaued  by  the  agent's  principals  in  Montr 
on  the  4th  of  June,  but  waa  onte-dsted  i 
2nd  of  June  ami  sent  to  the  pUintifTs  at 
at  Victoria,  B.C.  An  action  by  the  agi 
to  recover  the  premium  was  dltmiu 
Held,  on  appoal  (Maouonalu.  C.JA.  < 
sentiugl,  Ibnl  as  the  applicant's  terms  i 
not  been  observed  in  that  the  policy  was  i 
issued  until  after  he  hod  sailed,  the  defei 
and  wns  not  liablfl.  D.  E.  BBOwn's  Tbi\ 
Bureau  v.  TAYwa.      -----     I 

INSURANCE,   MARINE— Appltootim 

"  fromitnort/  repretenlatiort"  —  fiffwt 
poJicy,]  While  the  pUtntilTs  agent  « 
negotiating  with  the  defendant's  agent 
insuring  steel  rnlla  and  fittings  to  be  tali 
on  ■  BCuw  in  low  of  a  tug  belonging  to  in 
pendent  parties,  the  insurance  agent  asl 
whether  the  scow  was  to  be  towed  singly 
in  tandem  with  other  soows,  intimating  tl 
in  the  latter  ease  the  insuranoe  would 
iiigher.  The  plaintiff's  agent  then  u 
phoned  the  master  of  the  lug  who  infoni 
iiim  the  scow  woa  to  be  towed  singly, 
then  advised  the  insurance  agent  that  I 
scow  was  to  be  towed  singly  and  Brranj 
for  insurant*  at  the  rate  allowed  for  sin 
towage.  The  scow  was  lowed  in  land 
with  two  other  !Miows  and  was  lost.  Ht 
aHirming  the  decision  of  Cu:uenT,  J.  (M. 
TIN.  J_A.  dissenting),  that  the  policy  nr 
attached  and  the  plaintiff  could  not  reoot 
Per  Macdonald,  C.J.A.:  The  iolervji 
aftor  the  plaintiff's  agent  telephoned,  v 
not  merely  an  expression  or  expentation 
belief  but  amounted  to  a  represcDtat: 
known  in  marine  insurance  law  as  ■  "p 
misaory  representation"  which  though 
word  of  mouth  only,  afforded  an  luiswer 
the  plaintiff's  claim.  Bbooks-Scaioi 
O'Bbien     Company     Lihited    v.     Bobi 

tnflUBANCK  COMPAHT.         -         .         -         -     * 
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Bee  Practice.     4. 


JUDGE — Persona  deaignaia. 
See  MuNidPAi.  Law. 


46S 


JUDGMENT  —  Motion  to  vary  minutea  — 
Counsel  appearing  not  on  record — Parties 
interested  —  Costa.]  Upon  an  interested 
party  appearing  when  not  a  party  to  the 
appeal,  he  must  apply  for  and  obtain  a 
status  on  the  record  in  order  to  recover 
costs  if  successful  (  McPijillips,  J.A.  dis- 
senting). In  re  Dominion  Trust  Ooh- 
PANT,  Limited,  Botce  and  MagPhebson. 
(No.  2.) 330 

2. Registration    in    Land    Registry 

ofice, 22 

See  Land  Registbt  Act.  o 

JURISDICTION. 882 

See  Pbagtige.     7. 

2. Local   Judge    of    Supreme    Court. 

353 

See  Statute. 

3. Local  judge  of  Supreme  Court — 

Order  dispensing  with  restrictions  of  War 

Relief  Act. 34T 

See  Wab  Relief  Act.     3. 

4. Must  be  disclosed  on  face  of  pro- 
ceedings.*     459 

See  Coubt. 

JURY — ^Directions  to.      -       -       -       -       SO 
See  Neolioence.     2. 

LACHES— Prohibition.       •       -       •       459 
See  Coubt. 

LANDLORD  AND  TENANT  —  Lease  — 
Improvements  by  lessee  —  Provision  for 
renewal — Terms  to  he  mutually  agreed  upon 
— Refund  by  lessor  in  case  of  non-reneuMl.] 
A  clause  in  a  fiye-year  lease  gave  the  lessee 
a  right  of  renewal  for  a  further  period  of 
five  years  "upon  such  terms  as  may  be 
mutually  agreed  upon."  There  was  a  fur- 
ther provision  that  in  the  event  of  the 
renewal  not  being  granted  the  lessor  should 
pay  the  lessee  the  cost  of  alterations  and 
additions  made  on  the  premises  by  the 
lessee.  The  lessee  upon  going  into  possession 
made  extensive  alterations  and  additions. 
Upon  the  expiration  of  the  term  the  parties 
failed  to  agree  upon  terms  of  renewal.  In 
an  action  by  the  lessee  to  recover  the  cost 
of  the  alterations  and  additions  he  had 
made,  it  was  held  by  the  trial  judge  that 
as  the  failure  to  come  to  terms  of  renewal 
was,  on  the  evidence,  due  to  the  unreason- 
able demands  of  the  lessor  the  plaintiff 
should  recover.     Held,  on  appeal,  per  Mac- 


LANDLORD  AND  TENANT-^Oonttmied. 

DONALD,  C.J.A.  and  Ebebts,  J. A.  (McPhil- 
LiPB,  J.A.  dissenting),  that  the  appeal 
should  be  dismissed,  the  failure  to  renew 
being  due  to  the  unreasonableness  of  the 
lessor.  Per  Mabtin,  J.A.:  That  irrespec- 
tive of  the  element  of  reasonableness,  the 
renewal  not  having  been  made,  the  lessor  is 
liable.  A  proviso  in  the  lease  that  "all 
improvements,  alterations  and  fixtures  con- 
structed or  made  in  and  upon  the  said 
premises  shall  become  the  absolute  property 
of  the  lessor"  does  not  include  the  tenant's 
trade  fixtures.  P.  Bubns  A  Company,  Ltd. 
v.  Godson. 46 

LAND  REGISTRY  ACT  —  Judgment  — 
Registration  in  Land  Registry  Office — Mort- 
gage— Executed  prior  to  judgment  hut  regis- 
tered after  registration  of  judgment  — 
Priority— R.S.B.C.  1911,  Cap.  127,  Sec.  75— 
R.S.B.C.  1911,  Cap.  79,  Sec.  27.]  Where  a 
judgment  is  registered  in  the  land  registry 
office  after  the  execution  of  a  mortga^  by 
the  judgment  debtor  but  before  its  registra- 
tion, the  judgment  takes  priority  by  virtue 
of  section  73  of  the  Land  Registry  Act  (Mc- 
Phillips,  J.A.  dissenting).  Decision  of 
Clement,  J.  affirmed.  The  Bank  of 
Hamilton  v.  Habtebt  et  al. 


LANDS  —  Grant  from  Dominion  —  Portions 
thereof  esocludedr— Subsequent  lease  of  coal 
rights — Action  for  trespass  against  lessee — 
Onus  of  proof  as  to  portions  excluded  from 
grant  —  Attorney -Oeneral  a  party  —  B.C. 
Stats.  1884f  Cap.  lJh-R'S.B.C.  1911,  Cap. 
159.]  The  plaintiff  held  a  grant  from  the 
Crown  through  the  Parliament  of  Canada 
for  a  tract  of  land  including  minerals  from 
which  was  excluded  certain  portions  thereof 
that  had  previously  been  alienated  by  the 
Crown.  The  defendant  held  a  subsequent 
lease  from  the  Crown  through  the  Provin- 
cial Government  of  a  portion  of  the  same 
lands,  claiming  that  the  lands  so  leased 
were  a  portion  of  what  had  previously  been 
alienated  and  were  not  included  in  the 
plaintiff's  grant.  In  an  action  for  trespass 
the  trial  judge  held  in  favour  of  the 
plaintiff.  Held,  on  appeal,  that  the  question 
of  whether  the  land  in  dispute  passed  under 
the  grant  to  the  plaintiff  was  one  of  fact, 
and  the  onus  of  proof  that  it  fell  within  the 
portion  previously  alienated  lies  on  the 
defendants,  and  they  having  failed  in  this 
the  appeal  should  be  dismissed.  Held,  fur- 
ther, that  the  Attomey-Gkneral  was  not  a 
necessary  party  to  the  action.  Per  Mo- 
Phillips,  JJi.i  Even  if  the  onus  were  on 
the  plaintiff  it  has  been  fully  discharged. 

ESQUIMALT  AND  NANAIMO  RAILWAY  COM- 
PANY y.  MoLeixan  and  Wenbobn.    -    104 


LEASE— J/u»flily  rmtl—Agtml  —  IMnoiion 
of  rent  by,  owing  to  /innnoial  tUprcttioit — 
Bvhjmyl  to  Inaor  rotting  mnl  on  eondiliona 
improving — Agmt  Infer  tm^nuei  mtl  to 
amount  in  lniji:> — Poicfr.']  The  plaintiff, 
will)  lived  in  Bngliinit,  gnve  »  fifteen -ycur 
■mm-  of  a  property  in  Victor i«  to  the 
<t)>t<ni<tant  itt  a  niontlity  rentul  of  1^500  a 
muntli.  AflM  two  years  the  piiinlifTB 
aKHHta,  acting  un<l«r  (lowrr  of  attorney, 
rcduoed  the  rent  owing  to  flnnneial  depree- 
*Jon,  to  (100  a  month,  ncwpting;  the  iiatnf  an 

Cyment  in  full  of  all  rent  under  the  leoae 
'  the  parllrular  month  in  whi<^h  it  wm 
paid  but  reaening  to  the  plaintiff  the  right 
a«  HiMin  HH  condiliODH  improvisl  to  ilemand  a 
lii{[her  tesii  not  exr-eedjng  thn  nmount 
nviervcil  iu  the  k<ai4«.  After  aro«ptini;  $100 
n  montli  for  nine  months  tlie  agents  gave 
Iht  ilefeniliint  nuliee  that  the  pluintiff  wuujij 
thereafter  oxperl  payment  of  rent  in  full  Jn 
acccnlnnee  with  the  term"  of  the  lease. 
UiMin  two  months'  r*nt  not  hcjng  paid 
plaiiitifT  Mied  and  obt«lned  judfrmenl  for  the 
-— •  -■-  full  anil  for  poawwajon  of  the  prop- 
erty. iJfU,  on  apDnal,  that  the  arriin|»- 
nient  Iwtiveen  tlie  plaintifTa  agent  aiiit  the 
defendiint  waa  a  grutuitoua  one  whieh  eould 
Im>   terniinateil   hy    the   agent 


LIS  PENDENS-Pri- 


•>  Crown  ncniiit.  S23 


MAUCIOUS  PROSECUTION— /ftosonoblf 
and  prnl-nblf  (W«»f — Malice  —  Acting  On 
tolirilor't  Olivier — IVoarrurion  lo  ealablith 
rivil  rii/ktt.^  In  an  action  for  inalieiou* 
prtweeution  if  the  defendant  raises  the 
dpfenre  that  he  mniulted  n  solicitor  1<efore 
jntlituting  eriniinul  proeeedjnga  it  mnnt  be 
nhewn  that  he  Inok  renaonahle  care  to 
inform  himself  of  the  true  atatp  of  the  case. 
Tn  improperly  utilise  tha  ariminal  pruoedure 
to  i^tnhlish  a  eivil  right  constitutes  malice 
in  iin  action  for  malidoua  prosecution, 
iBBorsoN  V.  BBRKLEy.      -      -      -     -      isq 


MINING    LAW  —  Coal— Trttpaat—acmoval 

uf  eoal- — SiniilcT  inlenfjon  —  Ur-ature  of 
diimagct.X  Where  n  company  in  vnrking 
itn  mine  eutcrB  upon  and  works  the  coal  on 
itiijoininjj  property  wilhoiit  the  coiuant  or 
Imowledge  of  tlic  owners,  and  t«liies  it  for 


MINING  LAW— (uafiaucrf. 

the  pur|HMe  of  aale.  llie  pro|ii^r  ealimal 
danuges  is  the  value  of  the  cool  wh 
iteitucling  any  uf  the  iiiHmuviry  expvBw 
working  and  taking  ii  nni.  Wkluw 
OoLUKMT  tVwPA^vT,  Liurm>  axB  El 
MALT  k  Naxaiud  HaitwaY  CuMi-air 
I'Actrrc  CoAiT  CUAL  .Ui\bb,  Lmnm.  i 

2. Coot  dad  /'rtrnlcuBi   Art — W« 

— Minister  of  latutt — IfijtAI  *o  rrfasr  0-: 
^Former    holdtr't   (ij^llf   (o   ft-r»i'. 
lipCTwy*— B.C.  Slat*.  I9IS,  Cap.  4S— / 
ISll.  (-Qp.  IS9.]     The  petJUonera  Bi': 
the  minister  of  Innda  /or  linnicea  un 
Coal  and  Pelrolaum  Act  to  prospect  I<>r 
and    petroleum   over   an   area    upon   u 
others   hull    previously   held   licences. 

had  fuiailed  tin  statu 
t  to  entitle  t  hem  to  li« 
after  the  former  liecnocs  had  expired 
lie  fore  the  hold«rH  tbarvxif  •llemplct 
ri-vive  the  same  under  chapter  48  of 
British  Colnmbla  Statutes.  tOlS.  bcitij 
Act  to  enable  the  l,ieutenant-Go»enii> 
Council  lo  gr«.nt  relief  from  panaltie;) 
forleitarea  in  ralation  to  nion^  payabi 
the  Crovn.  Tlie  minister  reluWHl 
liMtncca  on  the  ground  that  thr  Lieuli^ii 
tJijvemor  in  Counoil  liaJ  luiJar  laid 
imi'ported  lo  revive  or  waa  hound  liy  I" 
revive  the  lapsed  lirenoM.  ffclrf.  on  spj 
that  the  petitioner*  having  lulBlle-l 
sijitutory  rcquircmcnta  after  the  foi 
licences  had  lapsed  and  beforr  ths  altc 
was  made  to  nvivc  them  they  had  a  I 
richi  to  ubtutu  their  lin-noes.  /Icld. 
thcr.  that  chapter  iii  ot  the  llritisli  Col 
hiu  Statutes,  1915,  dues  not  confer 
power  on  the  Lieutenant-Oornmor  in  O 
oil  (u  revivf^  lapsed  tieeaoea  in  face  uf 
(iPlitioner's  legal  right«.  Woodbury  il 
V.  Potmis  (tftOSj.  10  B.C.  181  fothi 
Tha  minister  ol  lands  has  no  disoretioj 
powers  In  the  pnformaiice  of  hie  fund 
under  the  Coal  and  Petrnlcum  Act :  he 
11.4  a  nmmhilory  of  the  atatulv.  /ant 
AM.  [>Eiiiui.Euu  Am-  isn  .Iohkhos  el  at. 

MORTGAGE  — De^oxK  >a  priacipal 
in((Tciil — ll'ur  Relief  Aet — Avpliiratim 
pattPtnioti—S.C.  Rial*.  itHf.,  Cap.  74. 
;»,-  1917,  Cap.  7i,  See.  T.]  On  an  app 
tion.  under  acctioa  D  of  tlie  War  Relief 
IU.C.  SUtB.  1916,  Cap.  74)  as  amamle 
lUlT.  hy  a  moTtgagoe  to  enter  Inio  pa 
sion  in  default  of  payment  of  rentable  v: 
the  Court  It  to  have  r^ard,  not  to 
ability  of  the  tnortgitgor  lo  pay,  hut  win 
there  exists  a  aufticicnl  wiuity  in  the  n 
gugor  to  make  it  rcaaonably  certain  thai 
miiTt^ii^e«  will  ultimately  rewvar. 
deriding  the  rentable  value  of  a  pro|M.-rt; 


XXVI.] 

MORTGAGE— Cofi^intfed. 


INDEX. 


580 


Court  has  no  discretion  to  fix  an  arbitrary 
rent,  but  must  on  evidence  adduced  decide 
what  is  the  rentable  value  as  fixed  by  the 
market  at  the  time  the  application  is  made. 
In  re  Wab  Relief  Act  and  In  re  Lot  18, 
SuBDiYiBiON  F,  Block  174.      -  266 

2. Executed   prior    to   judgment    but 

registered  after  registration  of  judgment — 

Priority, 22 

See  Land  Registrt  Act. 

3. Foreclosure  —  Mechanics*     liens  — 

Covenant  in  mortgage  allowing  payment  of 

—  Second  mortgage  —  Priority  not  estab- 
li$hed^R.8M.C.  1911,  Cap,  127,  Sec.  73; 
Cap.  154,  Sec.  9.]  In  a  foreclosure  action, 
the  plaintiff  added  to  the  mortgage  debt  the 
amoimt  of  four  mechanics'  liens  paid  off 
under  a  clause  in  the  mortgage  entitling  the 
mortgagees  to  pay  "liens,  taxes,  rates,"  etc., 
affecting  the  mortgaged  lands  and  add  the 
amounts  so  paid  to  the  mortgage  deht.  One 
of  the  liens  was  filed  prior  to  the  registra- 
tioi»  of  the  plaintiff's  mortgage,  but  the 
remaining  three  were  filed  subsequently  to 
the  registration  of  a  second  mortgage  held 
by  the  defendant.  Held,  that  such  clause 
must  be  confined  to  the  payment  of  liens 
which  affected  the  plaintiff's  interest  in  the 
property,  and  did  not  entitle  them,  as 
against  subsequent  mortgagees,  to  add  to 
the  mortgage  debt  amounts  used  to  pay  off 
mechanics'  liens  subsequent  in  date  to  the 
registration  of  the  defendant's  mortgage, 
and  as  to  which  there  was  no  adjudication 
establishing  priority  through  increase  in 
value  of  the  premises  under  section  9  of  the 
Mechanics'  Lien  Act.  The  Great  West 
PEaitANENT  Loan  Company  v.  The 
National  Mobtoaoe  Company,  Limited. 
666 

MUNICIPAL  LAW— Assessment^Court  of 
Revision — Mandamus — Compelling  Court  to 
re-hear — Remedy  by  appeal — B.C.  Stats. 
19H,  Cap.  52.]  On  motion  by  a  ratepayer 
for  a  writ  of  mandamus  to  compel  a  Court 
of  Revision  to  hear  an  assessment  appeal,  if 
it  appears  that  the  Court  of  Revision  did 
hear  and  adjudicate  upon  the  complaint, 
the  Court  cannot  review  its  proceedings  by 
way  of  inquiry  into  the  correctness  of  its 
conclusions.  A  mandamus  to  a  (^ourt  of 
Revision  will  only  lie,  if  at  all,  when  it  is 
made  to  appear  that  said  Court  has  not 
heard  and  determined  the  complaint.  Flet- 
CHEB  et  ah  V.  Wade       .      .      ,      .      477 

8. By-law  —  Application  to  quash  — 

—  Judge  —  Persona  designata  —  B.C.  Stats. 
1900,  Cap.  54,  Sec.  127,}      Section   127  of 


MUNICIPAL  LAW— Continued. 


the  Vancouver  Incorporation  Act  provides 
that  "In  case  a  ratepayer  or  any  person 
interested  in  a  by-law,  or  order  or  resolu- 
tion of  the  Council  applies  to  any  judge  of 
the  Supreme  Court  ....  the  judge  after 
at  least  ten  days'  service  on  the  corporation 
of  a  rule  to  shew  cause  in  this  behalf,  may 
quash  the  by-law,  order  or  resolution,'*  etc. 
Held  (Martin,  J.A.  dissenting),  that  the 
term  "judge"  in  the  statute  is  persona 
designata  and  only  the  judge  who  issued 
the  rule  nisi  can  hear  the  application  on  its 
return.  Chandleb  v.  The  City  of  Van- 
couveb. 465 

NEGLIGENCE  —  Collision  —  Street-oar  and 
automobile — Both  parties  responsible  for 
accident — Ultimate  negligence.]  In  an 
action  for  damages  for  personal  injuries  and 
the  wreck  of  an  automobile  the  plaintiff 
cannot  recover  where  the  accident  was  due 
to  the  negligence  of  both  the  plaintiff  and 
the  defendant  and  the  defendant  could  not 
by  the  exercise  of  reasonable  care  after  he 
became  aware  of  the  danger  have  avoided 
the  accident  (Ebebtb,  J.A.  dissenting). 
Fbabbb  v.  Bbitish  Columbia  Electbio 
Railway  Company,  Limited.    -      -    636 


2. 


-Collision — Train  and  mortor-car- 


Ultimate  negligence — Direction  to  jury.]  In 
an  action  for  damages  to  a  motor-car  owing 
to  a  collision  with  a  train  of  the  defendant 
Company  through  the  alleged  negligence  of 
its  servants,  the  jury  in  answer  to  ques- 
tions, found  the  defendant  negligent  owing 
to  delay  in  the  application  of  brakes,  and 
that  the  driver  of  the  motor-car  was  negli- 
gent in  not  keeping  a  proper  look  out. 
They  also  found  that  after  the  employees  of 
the  defendant  became  aWare  that  the  motor- 
car was  in  danger  they  could  have  avoided 
the  accident  by  the  exercise  of  reasonable 
care,  and  awarded  the  plaintiff  damages. 
The  driver  of  the  motor-car  admitted  in 
evidence  that  she  saw  the  train  when  from 
30  to  35  yards  from  the  track  and  that  she 
could  have  stopped  the  motor  in  from  20  to 
25  yards.  Held,  on  appeal,  that  the  jury 
should  have  been  asked  whether  the  driver 
of  the  motor-car,  after  she  saw  the  train 
coming,  could  by  the  exercise  of  reasonable 
care  and  skill  have  avoided  the  accident, 
and  that  such  question  not  having  been  sub- 
mitted there  should  be  a  new  trial.  Gavin 
V.  The  Kettle  Valley  Railway  Company. 
30 


8. Damages — Loading  and  unloading 

material  of  poisonous  nature  on  unguarded 
track — Straying  cattle  poisoned — Liability 
— Parties — Amendment — Must   be  made  at 


NEGUGENCE— Confinufd. 

Irial—RM.C.  1900.  Cap.  S7.  Sen.  294:  Van. 
Stall.  1910.  Cap.  SO.  Src.  8.\  The  dvfeiitltuil 
CMmpany  in  the  coitrM  of  its  busiocsa  Iwulcd 
lend  ore  ou  tar*  of  a  raJIwny  coiDpuny  unil 
at  ollipr  lim«H  unlOHtlifd  uaUi  fruni  cur*  At 
the  utme  spot,  tho  right  of  wHf  not  being 
encIoBUd.  In  the  ouurse  of  these  operations 
parti  clra  of  )«ul  ore  were  nil  owed  to  drop 
on  the  right  of  fay  uiid  a  iNirlAin  amount  of 
naU  fnll  in  the  unloading.  Tlie  plnintlfT'a 
cowi  wliioh  were  allowed  to  run  at  large, 
Blniyt-d  on  llie  right  of  way,  anil  eating 
thu  oats  mined  with  the  lead  ore,  died 
fruui  Imiii  pulHoiiiiiR.  Th«  defenitnnt  Coni- 
|iniiy  WHS  hdid  liabTc  in  an  aetion  for  dam- 
ujcen  for  ij^uliKenc^.  HcM,  on  appeal,  that 
the  cviilennc  did  not  djadose  any  duty  on 
thi^  ilefi'iidnnt's  part  tbwurJn  tlip  plaintiiT 
and  the  apfieal  ilmuld  be  nllowed.  Fer 
Maciwnai.d,  CJ.A.:  If  a  mintake  i«  unade 
as  to  the  partiea  in  on  action,  the  proper 
ameii'Iment  should  be  fnnil«  at  the  trial.  A 
judge  ennnot  ooastitute  an  amenclment  \ty 
mere  underUikings  of  couueel.  Dawihik  V. 
The  Paraoisc  Mikk  akd  the  CAnAUiA:c 
pAiiMc  Rait.way  CoMrANV.  48T 

■4. Municipal     oorjmratioH  —  Droto- 

bridge  —  Dutiei  in  raped  to  —  Drouming 
Ihrotifih  open  dmiti  —  i/Hi6>Iify  —  R,B.B.C. 
mil.  Cap.  82.]  In  an  action  for  damagoa 
under  the  FQiniliee  Compensiition  Act  against 
two  adjoining  municipalities  (divided  by  the 
nentre  tine  of  the  FVaser  Ri\'erl  awii^  to 
the  death  of  a  passenger  in  a  jitne;  which 
fell  from  a  bridge  over  the  Fraaer  River 
when  the  drnw  woa  open,  the  jury  found 
that  the  two  corporations  and  the  jitney 
driver  were  equally  liable.  No  action  wng 
brought  against  the  jitney  driver  and  It 
appeared  that  the  bridge  was  built  by  the 
IJovemment,  one  of  the  municipalities  pay- 
ing for  a  portion  of  the  coat  and  taking  over 
its  <«ntrol  and  mainlennnce  upon  its  com- 
pletion. The  protection  afforded  vehicles 
was  a  light  in  the  nii<ldle  of  the  drawbridge 
that  appeared  red  along  the  bridge  when 
the  draw  was  open,  alfto  light  iron  gates  on 
the  bridge  at  each  side.  20  feet  from  the 
drnw,  tliese  gales  beinR  elosol  when  the 
draw  was  open.  The  jitney  broke  through 
the  iron  gate  and  went  over  the  end  into 
tlie  river.  The  trial  judge  gave  judgment 
sfninst  the  municipality  in  control  of  the 
bridge  but  disniiased  it  as  against  the  other. 
Held,  on  appeal,  per  MAtipOBALD.  CJji.. 
and  Maktin,  J.A.,  that  no  negligence  hail 
been  proven  against  the  municipality  and 
(lie  appeal  should  he  allowed.  fer  Mc- 
PiriLi-iPB  and  Ebebts,  J  J  A.-.  That  the 
appeal  should  he  dismissed.  The  Court 
being  equally   divided,  the  appeal   u-as  dis- 


NEGUGENCE— PoiXiMMd. 

■1    al.   V.    CmrOBATlOli 


RlCllM0.NO. 

S. ogiM  buildin.v  —  Nlainnaif^* 

gallon  <u  to  lighting  and  roUinft 
alairt —  Member  of  elvb  renling  n 
in  building  —  Infurv  Ihrovffh  faOin 
Appliealitm  of  oily  hy-lau-  reqvinny  b 
•ng  —  B.V.  Slalt.  J«85,  Cap.  K. 
Hii6i].l.  Tho  plaintiff,  a  membs 
a  club  renliDK  roonia  on  the  fourth  Hoc 
an  olllec  building  owned  by  the  defe&di 
left  the  rooms  at  about  S.30  in  the  bitv 
.\*  the  elevator  w««  not  running  he  n 
down  the  stairway.  On  the  (uutlh  i 
there  was  a  corridor  in  front  and  to 
left  of  the  elevator- shaft,  the  stairs  iitsr 
down  at  Ihc  haok  and  continuing  dnwi 
the  right  aide  of  the  shaft.  The  third  -!■ 
was  the  same  as  the  fourth,  but  owinj 
Ihe  greater  height  above  the  grounil  H 
the  stairs  atarteil  from  the  left  of  the  n 
at  the  second  floor.  The  rorridon  i 
lighted  on  the  thint  and  fourth  storeys 
not  on  the  second.  As  the  plaUilifl  i 
down,  thinking  the  stainvay  sturleil  1 
the  second  storey  at  the  same  pUce  ■> 
others,  he  stepped  into  spacw  at  the  lef 
the  shaft  and,  falling  on  tlie  stone  staii^ 
WHS  injured.  The  learned  trial  judge  I 
suited  the  plaintiff,  ffoitt,  on  appeal, 
riillXlrR,  .I.,\.  dissenting,  that  there  na 
>hlty  towards  the  phiintiff  imposed  upon 
defendant  to  light  the  atatrcasc  and 
appeal  should  be  dismissed.  Hngg'! 
V(V*  (lOOS),  2  K.n.  2TS  followed.  A 
by-law  provides  that  "The  owner  of 
theatre  .  .  .  office  building  or  any  fX 
building  re<|uiring  Bre-e«capes,  shall  pro 
the  same  with  indicating  lighta  at  all 
escapes  and  shall  at  all  limes  odeqiu 
light  all  lobbies,  halls  and  corridors."  B 
McPhillips,  J.A.  dissenting,  that  lli* 
law  was  intended  to  provide  proteetioi 
tenants  and  occupants  of  «uch  butMi^E 
case  of  Are,  but  could  not  be  invoked  ii 
action  for  personal  injuries  resulting  I 
fulling  down  an  unlighled  stairway. 
KisuY  V.  Tbs  Mutual  Lira  Assino 


"PERSONA  DESIGNATA"— Uwal   jni 

Supreme    Court. 
See  StaTI'TK, 
PLEADINGS  —  Counterclaim-^  Amenrf' 
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POUNDAGE — Writ  of  poBsession. 
See  Practice.    18. 


INDEX. 


591 


102 


PRACTICE — Appeal — Failure  to  enter  in 
time  —  Application  to  set  doum  —  Special 
circumstances. 1  On  giying  notice  of  appeal, 
an  appeal  book  was  left  with  respondents' 
solicitor  for  approval  when  appellant  was 
advised  the  book  would  be  approved  upon 
security  for  costs  being  put  up.  Nothing 
further  was  done  for  four  weeks,  when 
appellant  on  the  fourth  day  prior  to  the 
last  day  for  setting  the  case  down,  called 
for  the  appeal  book.  The  book  had  been 
mislaid  in  respondents'  office  but  appellant 
was  reminded  that  security  for  costs  had 
not  been  put  up.  Appellant  then  perfected 
the  security  and  submitted  another  copy  of 
the  appeal  book  which  was  approved  and 
returned  to  the  appellant  who,  on  the  fol- 
lowing day  (the  day  prior  to  the  last  day 
for  entry),  applied  to  the  registrar  at 
Vancouver  for  entry  of  the  appeal,  but  was 
advised  the  books  had  to  be  approved  by 
the  registrar  at  Nanaimo.  They  were 
immediately  sent  to  Nanaimo'  for  approval 
but  arrived  back  in  Vancouver  three  days 
late.  Application  was  then  made  to  set  the 
case  down  for  hearing.  Held  (Macdoxald, 
C.J.A.  dissenting),  that  as  the  parties  were 
at  arm's  length,  the  failure  of  the  appellant 
to  send  the  books  to  Nanaimo  in  time  for 
their  return  and  entry  was  no  excuse  for 
failure  to  comply  with  the  statute  and  the 
application  should  be  refused.  Boucii  at^d 
BoucH  V.  Rath. 320 


■€ontract 


-  Arbitration  clause  — 
Repudiation — Action  for  specific  perform- 
ance—  Application  to  stay  proceedings.] 
A  contract  for  the  purchase  of  certain  tim- 
ber contained  an  arbitration  clause  that 
any  dispute  as  to  the  interpretation  of  the 
contract  should  be  settled  by  arbitration. 
The  purchaser,  after  inspecting  the  timber, 
repudiated  the  whole  contract.  Upon  the 
vendor  bringing  action  for  specific  perform- 
ance, the  defendant  moved  for  a  stay  of  pro- 
ceedings on  the  ground  that  they  should 
proceed  under  the  arbitration  clause.  Heldf 
that  as  the  defence  goes  to  the  root  of  the 
contract,  the  arbitration  clause  does  not 
apply,  and  the  application  should  be  dis- 
missed. McIntosh  v.  Layfielo  et  al. 
574 

3. Costs  —  Appeal  —  Costs   to  follow 

event  —  Costs  of  issues  —  "Oood  caus^*  — 
B.C.  Stats.  19 IS,  Cap.  IS,  Sec.  5.]  The 
party  who  upon  the  whole  succeeds  on  an 
appeal  is  entitled  to  the  general  costs,  but 
where  there  are  separate  and  distinct  issues 


PRACTICE— Continued. 


involved,  the  word  "event"  should  be  read 
distributively,  and  the  party  who  upon  the 
whole  has  been  unsuccessful  is  entitled  to 
the  costs  of  the  issues  upon  which  he  has 
been  successful.  Seattle  Construction 
AND  Dry  Dock  Co.  v.  Grant  Smith  &  Co. 
AND  McDonnell,  Limited.     (No.  3.)     660 

4. Costs  —  Plaintiffs    successful    in 

action  —  Certain  questions  in  controversy 
decided  in  defendant's  favour — Costs  as  to, 
for  defendant  —  Issue — Event.]  A  judg- 
ment allowed  the  plaintiffs  the  costs  of  the 
action  "except  so  much  thereof  as  relates 
to  the  questions  in  controversy  which  were 
decided  in  favour  of  the  defendant,"  and 
the  defendant  was  to  recover  from  the 
plaintifTs  "its  costs  of  so  much  of  the 
action  as  relates  to  said  questions."  The 
action  was  for  compensation  because  of  a 
railway  company  improperly  encroaching 
upon  the  foreshore  in  front  of  the  plaintiffs' 
land,  and  for  ^  taking  a  portion  of  the 
plaintiffs'  land  for  railway  purposes.  The 
plaintiffs  succeeded  as  to  the  foreshore  but 
failed  to  shew  that  any  of  their  lands  had 
been  taken.  The  Company  contended  that 
under  its  Act  of  incorporation  the  plaintiffs 
were  not  entitled  to  compensation  in  respect 
of  foreshore  rights  if  the  Act  were  complied 
with  in  the  construction  of  the  railway. 
The  trial  judge  held  the  defendant  had  con- 
structed the  railway  in  accordance  with  the 
Act,  but  that  the  Act  did  not  deprive  the 
plaintiffs  of  the  right  of  compensation.  The 
taxing  officer  allowed  the  defendant  the 
costs  of  witnesses  brought  to  prove  that 
they  had  complied  with  the  Act.  Held,  on 
review,  that  the  defendant  having  failed 
upon  the  question  as  to  the  foreshore,  it 
was  not  entilled  to  the  costs  relating  to  that 
issue.  Nelson  v.  Pacific  Great  Eastern 
Railway  Company.  The  Order  of  the 
Oblates  of  Mary  Immaculate  v.  Pacific 
Great  Eastern  Railway  Company.   -      1 

6. Costs — Taxation — Party  and  party 

— Increased  counsel  fee — Order  LXV.,  r.  27, 
Suhsec.  {29) — Registrar's  powers.]  On  a 
taxation  as  between  party  and  party  there 
is  no  discretion  in  the  registrar  under 
Order  LXV.,  r.  27,  Subsec.  (29)  of  the 
Supreme  Court  Rules  to  allow  an  increased 
counsel  fee  above  the  tariff  without  sl  fiat 
of  a  judge  to  that  effect.  Shelly  Bros. 
Limited  v.  Caixopy  et  al.  -  -     149 

6. Costs  —  Taxation  — Witness  fees — 

Witnesses  present  hut  not  called  —  Rule 
1002(29).]  The  Court  will  not  review  the 
allowance   of   a  witnesses   expenses   on    the 
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ground  tlint  they  were  incurred  tli rough 
over-caution  or  mistake  under  marginal 
rule  1002(28)  if  on  proper  consideration 
thev  have  been  allowed  by  the  taxing  oflirer. 
Oliver  v.  Kobina  (1894),  64  L..).,  Ch.  203 
followed.  ENUEBSBr  v.  The  Co^bolidated 
MiMSG  &  Smeltino  Co.  of  Canada. 
Limited. 3SO 

7. -County  Court—Juri>dirl%oa~Ques- 

tion  first  raised  on  appeal — /"Dicer  to  trans- 
fer to  Supreme  Court —  CosU  — R.S.B.C. 
I9IJ,  Cap.  5.1,  Bees.  iO  (2).  (10),  and  72— 
Counts  Court  Rules,  Order  IW,  r.  IS].  In 
the  case  of  an  appeal  from  the  County 
Court,  if  it  appears  there  was  no  jurisdic- 
tion in  the  Court  below  to  hear  the  coae 
and  that  it  should  have  been  transferred 
to  the  Supreme  Court  under  Order  IV..  r. 
13.  of  the  County  Court  Rules,  the  Court  of 
Appeal  will  not  diamiss  the  appeal,  but  will 
make  tlie  order  that  should  liuve  licen  made 
below.  As  the  appellant  dTd  nut  raise  the 
tfuetitioii  of  jurisdietion  in  the  Court  below, 
no  order  was  made  as  to  the  costs  of  the 
appeal.      CiANMNt  V.  CooPEB.    -       -     368 

8.- Court    of    Appeal — Costs — District 

Registrar  of  Titles  a  parly — Apptllanl-^ 
Croton  Costs  Act — Applif^xtion  of~R.S.B.C. 
1911,  Cap.  HI  — B.C.  Stats.  19li,  Cap. 
iS,  Sees.  6S  and  05.)  A  district  regis- 
trar of  titles  is  an  officer  of  the  Crown 
within  the  meaning  of  the  Crown  Costs 
Act,  and  the  Court  is  prohibited  from 
ninkinp  any  order  or  direction  as  to 
coats  for  or  against  hint.  Tin's  rule  applies 
to  cases  where  by  statute  the  costs  are 
to  follow  the  event  also  on  the  dismissal 
of  an  appeal  taken  by  him  to  the  Court  of 
Appeal.  In  re  Gardiner  and  District  Regia- 
Irar  of  Titles  (1914),  19  B.C.  243  followed. 
In  re  Lakd  Registry  Act  and  Rcottihh 
Temperance  Life  AsauaANcE  Companv. 
504 

B. Discovery  —  Corporation   —   One 

offlcer  examined — Subsequent  application  to 
erantine  "agenf'—Scope  of  term  "agenl"^ 
Marginal  rule  570c|2).]  An  agent  of  a 
company  is  included  in  the  words  "officer 
or  servant"  in  marginal  rule  370c(2),  and 
may,  on  application,  be  eiamined  for  dis- 
covery. Taharhita  v.  Hudson  Bat  Insur- 
ANrB  Co. 38T 

lO. Discovery — Libel  based  on  paper 

inriting— Contents — Source  of  information 
relatiee  to — Discretion.^  In  an  action  for 
tiliel  the  plaintiff  sought  to  compel  the 
defendant    to    disclose,    on    discovery,    the 
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aource  of  his  information  relative  tu  t! 
contents  of  the  paper  writing  oamplaini 
of :— Heid,  that  if  there  are  grounds  for  ti 
suggestion  that  the  questions  are  not  p 
bona  fide  for  the  purpose  of  the  pendii 
action  but  for  use  in  an  action  brought  I 
the  plaintiff  against  another,  to  compel  i 
answer  would  he  oppressive  and  illegitima 
and     the    application     should     be    rcfusf 

UE    t^CHELKlNG     V.     (  BOMIE.  -  -       34 

11.^ -Foreclosure   action — .Vo    procet 

iny  for  ofic  yeai — Application  to  consolif" 
actions — ■'/'i oceedinji"— «u(e  .^73.]  On 
application  to' consolidate  two  actions  wlii 
it  appears  that  no  proceeding  has  Ix' 
taken  in  the  first  action  for  one  year,  t 
notice  required  under  marginal  rule  il 
"'ven.     BuscouBE  Securities  t*« 

ttT£D    v.     HOBI     WiNDEBANB    A 

Tbadi^^u     Coupasi,     Luiit 


must  he  i 


12. Judgment    of    Supreme    Co\irl 

Costs — Eierulioti  -^S  tay—Ju  risdictioitS 
off.]  The  plaintiff's  action  for  rescJssi 
of  an  agreement  for  the  sale  of  land  s 
damages  for  deceit  was  dismissed  iin  1 
trial  and  in  the  Court  of  Appeal.  T 
Supreme  Court  of  Canada  allowed  t 
api>eal  as  to  damaKea  and  ordered  a  rrff 
ence  as  to  Ihe  amount  to  the  Master 
British  Columbia,  and  that  there  be  l  set-i 
between  the  said  damages  as  found  by  tl 
Master  and  the  moneys  payable  on  tl 
agreement  for  sale.  It  was  further  order 
that  the  defendants  pay  the  costs  of  tl 
appeal  and  of  the  two  Courts  below.  ( 
application  for  stay  of  execution  ppn^lii 
the  reference; — Brld.  that  as  the  pb  inl 
is  entitled  to  her  costs  unconditinnal 
under  the  judgment,  the  applicatian  ' 
stav  must  be  refused.  Hakbon  v.  KT.i 
e(   ol.      ------     3' 

13. .Wo don — :\'o(ice — Short  Jeai^ 

seruire — Indorsement  on  notice — Partic*^^ 
required- — Jfnrpinnl  rules  704  "'"'  '' 
When  tlie  time  tor  return  of  a  motion  t» 
curtailed    by    special    leave- 


D  the  n 


the  date  upon  which  leave  is  given  and  iJ 
which  the  motion  is  made  returnable.  F^ 
li'uKNEL  Motor  Like  Cokpant  et  at- 
CiTr  or  Vancouver  and  Bbitish  Colu*; 
Elects  ic     Railwat     Company,     \akC 

(No.  2). 3 

14. }dQtifm     for    judgment  —  C^ 

motion — Wording  of  motion  —  Buk  - 
Form  18,  Appendix  B.)  Motion  for  j« 
ment  must  be  by  way  of  notice  of  motio' 
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the  Court  in  the  form  set  out  in  the  Appen- 
dix to  the  Supreme  Court  Rules.  Babkkb  v. 
Juno. 852 

15« No   prooeedinga   for   one  year — 

Notice  to  proceed—Must  be  served  on  other 
party — Marginal  rules  973  and  1015,1  On 
an  application  to  consolidate  two  actions  in 
the  fir^t  of  which  no  proceeding  was  taken 
for  one  year,  the  defendant  having  entered 
an  appearance  to  the  second  action  but  not 
to  the  first,  it  must  be  shewn  that  the 
notice  to  proceed  under  marginal  rule  973 
was  not  only  filed  but  served  on  the  oppo- 
site  party.      Busoohbe   Skcubitieb    Com- 

PAIVT,  LiKITBD  V.  HOBI  WlNDKBANK  AND 
QI7AT8IN0      TBAOINQ       COMPANT,      LiMITKD. 

(No.  2). 486 

16. Petition  for  registration — Appeal 

— Notice  of  settling  appeal  hook — "Parties 
interested*'— RM.B,0,  1911,  Cap,  127,  Sec, 
lli—B,C.  Stats.  1914,  Cap.  iS,  Sec.  65.] 
Any  interested  party,  who  has  been  served 
with  a  petition  to  a  judge  in  Chambers 
under  section  114  of  the  Land  Registry  Act, 
is,  on  appeal  from  the  decision  given  on  the 
hearing,  entitled  to  notice  of,  and  to  appear 
upon  the  settlement  of  the  appeal  book 
before  the  registrar.  All  material  before 
the  judffe  below  should  be  included  in  the 
appeal  book.  Jn  re  Land  Reqistbt  Act 
AND  Gbanbt  Consolidated  Mining,  Smelt- 
ing A  PowEB  Company  Limited  and  The 
Registbab-Genebal  of  Titles.  297 

17. Security    for    costs — Foreigner — 

Action  by  —  Temporary  residence  —  Rule 
981a.]  When  the  Court  is  satisfied  that  a 
plaintiff,  who  is  a  temporary  resident,  will 
be  present  at  the  trial,  an  application  for 
security  for  costs  under  marginal  rule  981a 
will  be  refused.  Michiels  v.  The  Empire 
Palace  Limited  (1892),  66  L.T.  132  fol- 
lowed.      DE   SgHELKING   v.   ZUBBBICK.     386 

18. Sheriff  —  Poundage   on    unit    of 

possession  —  Writ  of  eatecution  —  Rules, 
Appendix  M,  Schedule  4(38) — Scale  of  fees 
to  sheriff.]  Where  a  sheriff  has  executed  a 
writ  of  possession,  he  is  entitled  to  pound- 
age on  the  yearly  rental  value  of  the  prem- 
ises to  which  possession  is  given,  which  is 
the  "sum  made''  within  the  meaning  of  item 
38  of  Schedule  No.  4  of  Appendix  M.  to  the 
Supreme  Court  Rules,  1912.  Bell  V. 
NiCHOLLS  et  al.  Ex  parte  Richabds.  -  102 

lO. Venue — Plaintiffs  right  of  selec- 
tion— Convenience  and  expense — Preponder- 
ance.] Although  the  plaintiff  has  the  selec- 
tion in  the  first  instance  of  the  place  of 


trial,  if  the  preponderance  of  convenience 
and  expense  lies  in  favour  of  another  place 
the  venue  will  on  application  be  changed. 
Caine  v.  Cobfobation  of  Subbbt  et  al,  388 

20. Verifying  accounts  —  Registrar's 

certificate  —  Confirmation  not  necessary  ^~ 
Marginal  rules  827  and  832,]  Under  the 
terms  of  Order  LV.,  r.  65,  it  is  unnacessary 
to  obtain  an  order  confirming  the  certificate 
of  the  district  registrar  verifying  the 
accounts  of  the  receiver  and  manager  of  a 
company  in  a  debenture-holder's  action. 
Milne  v.  Centbal  Okanagan  Lands,  Lim- 
ited et  ol.      -      -      -      •      -      •      -      575 

21. War  Relief  Act— Application  to 

proceed  —  Application  to  collect  rents 
included^B,C.  Stats.  1916,  Cap.  74;  1917, 
Cap,  74;  1918,  Cap.  97,  Sec.  5 {4).]  On  the 
plaintiff  applying  for  leave  to  proceed  under 
subsection  (4)  of  section  5  of  the  War 
Relief  Act  Amendment  Act,  1918,  the  regis- 
trar referred  the  application  to  the  judge  in 
Chambers  when  the  plaintiff  included  in  his 
summons  an  application  that  he  be  at 
liberty  to  collect  the  rents  of  the  premises 
in  question  in  the  action.  Held,  that  the 
application  as  framed  should  be  dismissed 
and  that  the  application  for  rents  should 
be  the  subject  of  a*  substantive  application. 
Mabiacheb  v.  Gbay.      ....      332 

22. Writ    of    capias — Airrest — Main- 

tenance  money — Payable  in  advance — Mar- 
ginal rule  1026 {a).]  Order  LXIX,  r.  1, 
requires  that  the  party  at  whose  instance  a 
writ  of  capias  is  issued  pay  the  sheriff 
maintenance  money  in  advance  immediately 
after  arrest.  This  rule  is  not  affected 
by  any  private  arrangement  whereby  the 
defendant  agrees  with  the  sheriff  to  pay  the 
expense  of  an  attendant  in  order  to  be  at 
large.     Kindeb  v.  MacMillan.     -    -     676 

23. Writ    of    certiorari  —  Motion  — 

Order  nisi — Not  necessary — Signature  of 
solicitor  to  notice  sufficient — Croum  Office 
Rules  28  and  33.]  A  judge  has  power  on  a 
motion  for  a  writ  of  certiorari  to  make  an 
order  absolute  on  the  first  hearing.  The 
notice  of  motion  may  be  signed  by  a  solici- 
tor on  behalf  of  his  client.  Rex  V.  Wong 
Joe. 337 

PRINCIPAL  AND  AGENT— Poimt  of  attor^ 
ney — Authority  of  agent  to  purchase  land — 
Subsequent  arrangement  to  give  mortgage  in 
part  payment.]  An  agent,  under  power  of 
attorney,  inter  alia,  "to  sell  and  absolutely 
dispose  of  or  mortgage  real  estate,"  etc., 
entered  into  an  agreement  to  purchase  two 
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lots  in  \'uneouver  for  whieli  the  vendor  waa 
to  r«c«ive  certain  landB,  stock  in  a.  building, 
and  $0,000  cash.  The  tranafera  were  duly 
executed  and  delivered,  and  the  transaction 
completed  with  the  exception  of  the  handing 
over  of  the  cash  paj'nient.  A  subsequent 
nrran^ment  was  made  whereby,  in  lieu  of 
tbp  ca'<li  payment,  Uie  vendor  n|(reed  to 
Hmtpt  $1,000   in   cash   and   a  mortgage  for 

95.000  oo  the  two  lots  be  had  sold.  An 
artion  for  forecioHure  of  the  mnrtgnge  was 
diHmisscd.  Held,  on  appeal  (Macdonald, 
CJ.A.  dissenting),  that  there  were  two 
transactioOH,  tbc  mortgage  having  been 
accepted  under  a  later  and  distinct  agree- 
ment that  the  agent  had  power  under  the 
instrument  in  question  to  execute,  and  the 
plaintiff  abould  suceeeil.  MfKee  v.  Philip 
liniO),  55  S.C.R.  286  distinguished.  DlNB- 
MiiHE  V.  Philip  et  al  ■      -      -      123 

PROBATE — IFill — Executor,   an   untjcmaed 

company — Application  to  appoint  manager 
adminislralor^R.S.B.C.   1911.   Cap.   i,   Bec- 

13.1  .  Where  a  company  in  Manitobn.  not 
liccnswl  to  do  business  in  British  Columbia, 
JH  appointed  executor  of  an  estate  under  the 
will  of  n  deceased  person  an  application  to 
appoint  the  manager  of  said  company 
administrator  of  the  .estate  in  Britiah 
Columbia  will  be  refused.  In  re  3.  Hen- 
derson. Deceaskti,    -----     329 

PROHIBITION— British  Columbia  Prohibi- 
tion Act — The  War  MeaBllrea  .Act, 
I9I4  —  Regulationa  —  Effect  of  on 
Provincial  statute  —  Can.  Stats. 
1014,  Cap.  2,  Sec.  6— R^rulationa 
of  nth  March,  Ifllfl,  pars.  5,  11 
and  13— B.C.  SlaU.  1616,  Cap.  40. 
Sees.   10   and   28.     -  137 

iS'ce    COKFLICT    OF    I.AWH, 

RAILWAYS  —  Taaation— Exemption — Rail- 
teas  Act— Compliance  with — Plana  of  right 
of  may^Filing  —  Sanction  b^  ministei — 
R.8.B.C.  1011.  Cap.  lOi,  Sec*.  IS  to  27,  T."*— 
B.C.  Stata.  1912,  Cap.  32,  Sec.  7;  1913,  Cap. 
51,  Seca.  15  and  16;  19H,  Gap.  52,  8eci. 
SOS  and  230.]  Under  paragraph  13(e)  of 
an  agreement  between  the  Province  and  the 
Canadian  Northern  Railway  Company 
(Scliedule  to  Cap.  3,  B.C.  SUts.  IBIO) 
the  properties  of  the  Company  "which  form 
part  of  or  are  used  in  connection  with  the 
operation  of  its  railway"  are  for  a  certain 
period  "exempt  from  all  taxation  whatso- 
ever, or  however  imposed,  by,  with,  or  under 
the  authority  of  the  legislature  of  thp 
Province  of  British  Columbia,  or  by  any 
municipal    or    school    organization    in    the 
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Province."  Under  the  Canadian  NoTtb 
PaciGc  Railway  Extension  Act,  1912, 
provjaions  and  exemptions  of  said  api 
ment  were  extended  to  certain  branch  \i 
including  the  branch  running  through 
defendant  Corporations,  In  pursuance 
the  Act  a  branch  line  was  surveyed  fr 
the  main  line  southerly  including  the  rij 
of  way  through  the  Cities  of  .Armstrong  s 
Vernon,  the  plans  of  which  were  filed,  i 
received  the  sanction  of  the  minister 
railways.  In  acquiring  the  ground  cove: 
by  the  right  of  way  it  w»s  necesssry  for  ' 
Company  to  include  in  purchases  a  In: 
amount  of  property  not  neeeaaary  in  ' 
construction  or  operation  of  the  railw 
The  Company  did  not  proceed  with  the  o 
strut^tion  of  the  road,  a  certain  portion 
the  properties  acquired  being  used  for  hi 
ness  purposes  as  formerly  and  the  Compa 
deriving  rents  therefrom.  The  defend! 
Corporations  ssspssed  (he  properties  tl 
acquired  in  1(112  and  following  years, 
an  action  by  the  Company  claiming  exen 
tion  from  taxation  it  was  held  that  I 
action  should  be  dismissed  except  as  to  I 
strips  of  land  within  the  municipalit 
shewn  as  constituting  the  right  of  » 
according  to  the  plans  sanctioned  hy  I 
minister  of  railways.  Held,  on  app^ 
(affirming  the  decision  of  Macdonald,  J 
that  assuming  the  plan  and  book  of  ref 
ence  sanctioned  by  the  minister  do  i 
comply  with  the  Railway  Act,  if  there  i 
been  an  approval  of  tlie  location  of  I 
railway  and  the  grades  and  curves  as  she 
on  the  plan,  it  is  Bufficient  for  exempli 
from  taxation  under  the  Municipal  ,A 
Held,  further,  that  sanction  by  the  miuis 
under  section  IS  of  the  Act  establishes 
prima  facie  case  for  definite  appropriati 
and  exemption  and  tbe  burden  is  on  1 
municipality  to  displace  such  exempti 
which  may  he  done  by  shewing  the  lai 
stilt  reniain  in  use  for  the  purpose 
which  they  were  previously  used.  Hi 
further,  that  when  land  that  is  purchai 
by  the  Company  is  cleared  for  certain  p 
poses  in  connection  with  tbe  operation 
the  railway,  and  is  left  in  that  state  in 
such  time  should  arrive  for  actual  connlr 
tion,  it  may  be  looked  upon  as  a  ■'detir 
appropriation"  as  part  of  the  railway  i 
exempt  from  tajution.  Canadian  Norlln 
Pacific  Railtcag  v.  New  Wetlminiler  C 
poralion  (1917),  A.C.  602  and  Canin! 
Xortkern  Pacific  Ry.  Co.  v.  City  of  Kelou 
(1917),  25  B.C.  B14  followed.  A  per: 
aasesspd  need  not  appeal  to  the  Court 
Revision   where    the   aMUBment    is   illej 
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The  juriBdiction  of  the  Court  of  Revision 
is  confined  to  the  question  of  whether  the 
assessment  is  too  high  or  too  low,  there 
heing  no  jurisdiction  to  decide  whether  the 
assessment  oommissioner  has  exceeded  his 
powers.  Canadian  Northern  Pacific 
Railwat  Company  y.  Corporation  of  the 
Crrr  of  Vernon.  Canadian  Northern 
Pacific  Railway  Company  ▼.  Corporation 
of  thk  Citt  of  Armbtrono.  222 

REAL  PROPERTY — Crown  grant — ^Prtor  lie 
^enden9 — Effect   on   registration   of   Crown 
grant — R.8,B.C,  1911,  Cap,  127,  Sec.  11 — 
B.C.    8tat9.   1912,   Cap,   15,   Sec,   49—B,C. 
State.  1916,  Cap,  32,  Sec,  19,    Constitutional 
law — Disallowance  of  Act — Effect  on  Crown 
grant    issued    thereunder,]       For   the   pur- 
poses of  the  Land  Registry  Act  a  {i«  pendens 
is  a  charge,  and  on  application  for  regis- 
tration  of   a   Crown   grant   the   Registrar- 
General  of  Titles  is  not  justified  in  refusing 
to  issue  a  certificate  of  title  for  an  inde- 
feasible fee  by  reason  of  the  prior  registra- 
tion   of   a   lis  pendens    (decision  of   Mac- 
DONALD,    J.    reversed).       Per    Macdonald, 
C.J.A.:    The  disallowance  of  the  Vancouver 
Island   Settlers'  Rights  Act,   1904,  Amend- 
ment Act,  1917  (under  the  authority  of  the 
British  North  America  Act,   Sees.  56  and 
90),  which  was  signified  in  May,  1918,  does 
not  render  null   and  void  a   Crown  grant 
issued  under  the  Act  on  the  15th  of  Feb- 
ruary, 1918,  as  the  annulment  thereof  takes 
effect  only  from  the  date  of  its  signification. 
In     re    Granby     Consolidated     Mining, 
Smelting  and  Power  Company,   Limited 
AND   The   Registrar-General   of   Titles. 
-      -      -  523 

2.' Sale— 'Agreement  for  sale  and  deed 

losP-^oal  reservations  alleged — Parol  evi- 
dence of  contents — Burden  of  proof,}  In  an 
action  for  a  declaration  as  to  the  ownership 
of  the  under-Burface  rights  in  a  property, 
where  one  of  the  title  deeds  is  lost,  the 
party  who  alleges  that  all  that  usually  goes 
with  a  sale  of  land  was  not  conveyed  must 
prove  the  reservation.  The  true  inference 
to  be  drawn  from  the  fact  that  during  the 
negotiations  for  sale  of  land  nothing  was 
said  about  coal  reservations  is  that  there 
was  no  reservation  of  the  coal.  Decision 
of  OregoKy,  J.  reversed,  Martin,  J.A.  dis- 
senting. [Reversed  by  the  Judicial  Com- 
mittee of  the  Privy  0)uncil.l  Bino  Kee  v. 
McKenzib  et  at, 509 

REGISTRAR'S  CERTinCATE  —  Confirma- 
tion not  necessary.  575 
See  Practice.    20. 


SALE  OF  ClOODSh^Aocepianoe — Warremty' 

of  soundness  —  Pleadings  — « Counterclaim — 
Amendment — Reference.]  The  defendant 
purchased  two  car-loads  of  potatoes  from, 
the  plaintiff,  there  being  an  express  war- 
ranty in  the  contract  that  the  potatoes  were 
to  be  sound  and  marketable.  It  further 
provided  that  acceptance  was  to  take  place 
at  warehouse  in  Vancouver.  _  Upon  the 
arrival  of'  the  first  car  in  Vancouver  the 
defendant  Company's  manager  opened  the 
car  and  immediately  tried  to  sell. the  con- 
tents, but  failing  in  this  he  ordered  the  car 
to  the  warehouse.  On  arrival  of  the  seeond 
car  he  examined  the  potatoes,  and  finding 
them  defective,  immediately  wired  non- 
acceptance.  The  contents  of  both  cars 
were  found  not  to  be  sound  and  marketable 
potatoes.  In  an  action  for  balance  of  pur- 
chase price  of  the  potatoes: — Held,  that 
having  attempted  to  sell  the  contents  of 
the  first  car  and  taken  it  to  the  warehouse, 
the  defendant  Company  thereby  treated  the 
potatoes  as  its  own,  and  must  be  held  to 
have  accepted  them,  but  could,  nevertheless, 
counterclaim  for  breach  of  warranty.  The 
defendant  counterclaimed  in  the  action  for 
breach  of  warranty  in  respect  of  the  second 
car  of  potatoes,  but  not  as  to  the  first  car. 
Held,  that  the  pleadings  should  be  amended 
by .  extending  the  counterclaim  to  the  first 
car,  and  that  there  be  a  reference  as  to 
damages  on  the  counterclaim  as  amended. 
Symonds  v.  The  Clark  Fruit  and  Produce 
Company,  Limited,  and  Clark.  548 

2. Coal — Used  for  specific  purpose — 

Knowledge  of  by  vendor — Implied  warranty 
— Selection  by  purchaser — Mixing  grades — 
R.S.B.C,  1911,  Cap.  20S,  Sec,  22(1).]  The 
defendant  purchased  from  the  plaintiff 
three  consignments  of  coal,  the  first  being 
lump  coal,  the  second  steam  lump  coal  and 
the  third  washed  slack  coal.  The  first  con- 
signment after  it  became  the  property  of 
the  defendant  was  lost  at  sea  but  the  bal- 
ance was  received  and  used  in  mixture  by 
the  defendant  for  steaming  purposes.  On 
plaintiff  suing  for  purchase  price  the 
defendant  counterclaimed  in  damages  on 
an  implied  warranty  for  fitness.  The  Court 
found  the  plaintiff  was  aware  that  the  coal 
was  intended  for  steaming  purposes,  that 
the  defendant  made  its  own  selection  of 
grades  (the  lump  coal  being  superior  and 
the  slack  coal  inferior  in  quality)  and  that 
owing  to  the  loss  of  the  first  consignment 
the  mixture  was  depreciated  in  quality  and 
failed  to  fulfil  the  purpose  intended.  Held^ 
that  while  the  plaintiff  knew  the  purpose 
for  which  the  coal  was  intended  it  was 
reasonably  fit  for  that  purpose  if  properly 
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used  and  owing  to  the  defendants  improper 
use  of  the  coal  by  mixing  the  different 
grades  together  the  implied  warranty  that 
might  otherwise  have  existed  and  rendered 
the  plaintiff  liable  was  in  the  circumstances 
inoperative.  Western  Fuel  CoMPiLNT  v. 
Rainy  Riveb  Pulp  &  Papeb  Compa-ny. 
-       -       -       -  4412 

3. — — JVo^e  or  memorandum^-fSutliciency 
of — Signatures  —  Stamped  names  —  Trialr-^ 
Finding  of  fury  —  Supplementing  —  Agree- 
ment to  get  bonds  for  performance  of  con- 
tract— Whether  to  he  treated  as  a  part  of 
the  contract  on  suspensory  condition.]  In 
a  vendor's  action  for  damages  for  refusal 
by  vendee  to  accept  goods  sold  over  $50  in 
value,  the  plaintiffs  produced  as  a  memo- 
randum, signed  by  vendee's  agent,  a  docu- 
ment which  consisted  of  a  printed  form 
with  the  name  of  one  of  vendees  appearing 
in  print  at  the  head  and  also  at  the  foot 
in  the  place  for  signature.  The  evidence 
was  that  one  Cummings  who  was  admittedly 
agent  for  both  defendants  in  the  trans- 
action, 'had  filled  up  in  writing  the  printed 
form  with  the  terms  of  the  contract,  that 
the  names  of  both  defendants  appeared,  the 
one  printed  and  the  other  written  under  it 
at  the  head  and  in  the  place  for  signature 
with  the  word  "and"  written  between  them. 
The  jury  found  that  the  word  "and"  wa« 
so  written  by  Cummings.  The  jury  refused 
to  lind  by  whom  the  name  of  the  vendee, 
"N.C.Co.,  Ltd."  was  stamped  under  the 
other  vendee's  name  or  whether  the  names 
of  the  vendees  as  occurring  in  the  document 
were  intended  to  operate  s^s  the  "signature 
of  the  said  companies."  The  evidence  was 
that  either  Cummings  or  someone  in  defend- 
ant's office  had  added  the  stamped  signature 
of  "N.C.Co.,  Ltd.";  that  Cummings  had 
written  the  word  "and"  between  the  names 
in  both  places  and  had  then  handed  the 
document  to  vendors,  saying  "there  is  your 
contract,"  and  had  told  them  to  get  bonds 
for  its  performance  which  it  was  understood 
throughout  would  have  to  be  done.  The 
trial  judge,  on  motion  for  judgment,  draw- 
ing  all  inferences  not  inconsistent  with  the 
findings  of  the  jury,  held  that  there  was  a 
verbal  contract,  supported  by  a  sufficient 
note  or  memorandum  thereof,  and  he 
entered  judgment  for  the  plaintiff.  Held, 
on  appeal  {per  Macdonald,  C.J.A.),  that, 
on  the  evidence,  it  was  a  term  of  the  verbal 
contract  that  the  plaintiffs  should  furnish 
security  for  its  performance,  and  that  since 
the  document  put  forward  as  a  memorandum 
did  not  set  forth  that  term,  it  was  insuffi- 
cient;   that  what  Cununings  meant  in  say- 


ing "there  is  your  contract"  should  have 
been  decided  by  the  jury  and  question  8 
answered;  that  if  Cummings  meant  the 
document  as  a  written  contract  and  not  aa 
a  memorandum  thereof,  the  non-inclusion 
of  the  term  in  the  bonds  was  immaterial; 
that  there  should  be  a  new  trial.  .  Per 
Galliheb  and  Ebebtb,  JJ.A.:  That  ques- 
tion 8  should  have  been  answered  and  there 
should  be  a  new  trial.  Per  McPhilupb, 
J.A. :  ( 1 )  The  jury  having  failed  to  find  by 
whom  the  name  of  defendant  N.  C.  Co.,  Ltd., 
was  stamped  on  the  document,  and  whether 
the  printed  and  stamped  names  of  both 
defendants  were,  in  tended  as  signatures  and 
authorized  execution  thereof,  the  action 
should  be  dismissed,  it  being  incompetent 
for  the  trial  judge  to  supplement  the 
answers  of  the  jury  by  making  those  find- 
ings. (2)  That,  on  the  evidence,  there  was 
no  concluded  contract,  and  upon  this 
ground  as  well  the  action  should  be  dis- 
missed.     DA.VID  GiBB  AND  Co.  V.  NOBTHEBN 

constbuction     company,     limited     and 

Cabteb-Halls-Aldingeb  Company  Limited. 

429 

4. Yacht — Payment  deferred — BtUs  of 

sale  acknowledging  receipt  of  payment — 
Mortgage  for  amount  of  purchase  price — 
Action  for  price  of  yacht — Liability.]  The 
plaintiff,  the  owner  of  a  yacht,  discussed 
with  the  defendant  the  purchase  by  him  of 
an  undivided  four-fifths'  interest  for  $2,000. 
The  defendant  could  not  pay  this  sum,  but 
intimated  that  he  owned  a  beneficial  inter- 
est in  a  lot  on  Howe  Street  in  Vancouver, 
that  he  intended  to  sell  this  interest,  and 
that  when  he  did  so  he  would  be  in  a  posi- 
tion to  make  the  purchase.  The  plaintiff 
claimed  the  defendant  agreed  in  the  first 
instance  to  purchase  the  four-fifths'  interest 
and  ill  the  meantime  pay  7  per  cent,  interest 
on  the  purchase  price,  and  further  agreed 
that  upon  perfecting  his  title  he  would  give 
plaintiff  a  mortgage  on  the  lot  as  security 
for  the  purchase  price,  thereby  obtaining  an 
extension  of  time  for  payment  thereof.  The 
defendant  did  not  effect  a  sale  of  the  lot, 
but  about  six  months  later,  having  perfected 
his  title,  executed  and  delivered  a  mortgage 
to  the  plaintiff  on  the  lot  for  $2,000,  subject 
to  existing  encumbrances  and  without  con* 
taining  any  personal  covenant,  at  the  same 
time  submitting  to  the  plaintiff  a,  draft 
agreement  of  sale  of  the  fojir-fifths'  interest 
in  the  yacht,  which  was  ten  days  later 
returned  to  the  defendant  duly  executed, 
and  containing  an  acknowledgment  of 
receipt  of  the  purchase  price.  Li  an  action 
for   the   purchase   price   of   the   four-fifths' 
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interest  in  the  yacht:— ffeld  (Mabtin,  JJ^ 
dissenting),  that  there  was  no  concluded 
contract  until  the  execution  and  delivery  of 
the  bill  of  sale  and  the  consideration 
therein  expressed  was  paid  by  the  delivery 
of  the  mortgage.  The  plaintiff's  remedies 
are  therefore  confined  to  the  terms  thereof, 
and  the  action  as  framed  must  be  dismissed. 
Qbanokb  v.  Bbtdon-Jagk.    -  -    498 

SALE  OF  LAND — Agreement  for — Covenant 
to  pay — Aeeignment  hy  purchaser — "Sova- 
tion — Evidence  of,}  The  defendant  pur- 
chased a  property  imder  agreement  for  sale, 
and  after  paying  four  instalments  of  the 
purchase  price  with  interest,  assigned  the 
agreement  to  M.,  who  covenanted  to  pay  the 
remaining  instalment  (due  in  three  years 
and  six  months),  vrith  interest.  M.  paid 
the  interest,  water  rates  and  insurance  for 
a  year  and  a  half,  after  which  he  made  no 
further  payments,  and  a  year  later  gave  the 
vendor  an  order  to  collect  the  rents,  the 
vendor  going  into  possession  and  exercising 
the  rights  of  ownership.  There  was  evi- 
dence of  negotiations  between  M.  and  the 
vendor  with  a  view  to  M.  reconveying  the 
property  to  the  vendor,  but  it  was  not  car- 
ried through,  though  M.  was  of  the  view 
the  result  of  the  negotiations  was  the  turn- 
ing over  of  the  property  to  the  vendor.  The 
defendant,  after  assigning  the  property  to 
M.,  immediately  advised  the  vendor  of  the 
assignment,  and  claimed  that  the  vendor 
then  agreed  to  accept  M.'s  covenant  in  lieu 
of  his  own,  in  which  he  is  corroborated  by  a 
witness  present  at  the  time.  There  was  no 
further  dealing  as  to  the  property  between 
the  vendor  and  the  defendant  until  the  com- 
mencement of  the  action  five  years  later. 
The  vendor  assigned  his  interest  imder  the 
agreement  to  his  three  sons,  the  plaintiffs. 
An  action  for  specific  performance  of  the 
agreement  was  dismissed,  the  trial  judge 
holding  that,  on  the  facts,  the  original  ven- 
dor had  dealt  with  the  property  as  his  own, 
liaviqg  taken  possession  and  exercised  other 
acts  of  ownersnip  and  had  thereby  made  his 
election  of  remedies.  Held,  on  appeal  (Mc- 
PhIixifs,  J. a.  dissenting),  that,  on  the 
facts,  M.  had  been  accepted  as  debtor  in 
place  of  defendant,  and  a  novation  was 
established.     Hoag  et  al.  v.  Kloepfeb.  181 

2. Agreement   for  —  Foreclosure  and 

personal  judgment — Vendor  not  entitled  to 
boti^^Muet  elect.]  A  vendor  under  an 
agreement  for  sale  cannot  obtain  both  a 
personal  judgment  and  foreclosure,  but  may 
elect  which  remedy  he  will  pursue.  Pbinob 
RUPEBT  Development  Syndicate  v.  Lustio. 
497 
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TTLEMENT  ACT— -Grant  ftrom  Domiaion 
to  E.  &  N.  Ry,  Co,  -  -  275 
See  Cbown  Grant.     2. 


STATED  CASE--Sufficiency  of. 
See  Crihinal  Law.     4. 
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STATUTE — Interpretation — **Any  judge  of 

the  Supreme  Court" — **Per8ona  designate* 
— Local  judge  of  Supreme  Court — JuriadiO' 
tionr—R.S.B.C.  1911,  Cap.  20,  Sec,  tlSX), 
State.  1914,  Cap.  &,  Sec.  2;  1915,  Cap,  10, 
Sec.  3.]  The  words  "any  judge  of  the 
Supreme  Court"  in  section  2  of  the  Bills  of 
Sale  Act  Amendemnt  Act,  1914,  apply  to  a 
judge  of  the  Supreme  Court  persona  desig* 
nata,  and  a  local  judge  of  the  Supreme 
Court  has  no  jurisdiction  to  make  an  order 
extending  the  time  for  registration  of  a 
chattel  mortgage  under  said  Act  (MaRtin 
and  McPhillips,  JJ.A.  dissenting).  The 
Canadian  Pacifio  Railu>ay  Company  V.  The 
Little  Seminary  of  Ste.  Thercse  (1889),  16 
S.C.R.  606  followed.  The  Royal  Trust 
Company  v.  Liqttidatoe  of  The  Austin 
Hotel  Company,  Limited.    -  -    858 

STATUTE.  CONSTRUCTION  OF--Chmeae 

Immigration  Act  —  Chinaman  resident  in 
Canada— Visits  United  States— Neglects  to 
register  under  section  20  of  Act — Returns 
after  short  stay — Convicted  under  section  $7 
— Statement  of  case — Manner  of — RJS.C, 
1906,  Cap.  95,  Sees.  20,  21,  21;  Can.  Stats, 
1908,  Cap.  H,  Sec.  5.]  Accused,  a  China- 
man, was  regularly  admitted  into  Canada  in 
1901,  where  he  resided  continuously  until 
the  1st  of  May,  1918,  when  he  went  to 
Blaine  in  the  State  of  Washington,  U.S.A., 
without  giving  notice  of  his  intention  to 
leave  Canada,  as  required  by  section  20  of 
the  Chinese  Immigration  Act.  He  returned 
to  Canada  on  the  21st  of  Maj  following, 
when  he  was  charged  and  convicted  (under 
section  5  of  the  1908  Amendment  of  said 
Act )  of  landing  in  Canada  without  payment 
of  the  tax  payable  under  said  Act.  Held, 
Macdonald,  C.J.A.  and  Galliheb,  J.A. 
dissenting),  that  the  conviction  canont  be 
sustained.  The  term  "landing"  in  Canada 
in  section  5  of  the  1908  amendment  to  the 
Act  has  relation  to  the  original  act  of  land- 
ing and  does  not  apply  to  the  re-entering  of 
a  certificated  Chinese  resident  of  Canada 
after  a  temporary  absence  on  a  visit  to  an 
adjacent  city  in  the  United  States.  Per 
Mabtin,  J  .a.:  It  is  not  necessary  that  a 
transcript  of  all  the  evidence  be  sent  up 
with  the  stated  case.  In  special  cases  where 
some  of  the  evidence  is  necessary  it  should 
be  confined  to  that  portion  of  it  which  is 
relevant  to  the  points  in  question.  Per 
MoPhilups,  J.A.:    If  it  is  the  intention  of 


STATUTE,  C(»lSTBUCTION  OF— OonCrf. 

Harlianienl  to  cover  s  cuse  at  here  estiib- 
iisheH  the  langua^  should  be  clear  iind 
imambigunUH.  The  proviaionB  of  lectiuna 
20  and  21  »re  only  direcloi^  in  their  nature 
itnil  not  exicnstve  i-nough  in  their  terms  to 
dnttrojr  the  ourtitlrata  held.      Itcx  v.   Fo^a 

Soon. 450 

,2, JUuntci'pul  loorlt  —  T-utation  —  Uy- 

taw  for  certain  local  improvemenU — Work 
partutUi/  done  —  Bn-law  not  to  wmplel* 
teorit—  Furlhtr  by  Una  providing  for  a«a«it- 
m«ni — Baaed  on  repealed  Act — Validity — 
B.C.  8tat».  ISIi.  Cap.  5S.  fiec.  ISS;  ISIS, 
Cap.  H.  Hec.  25;  and  Cap.  iS.  «ec.  (0— 
City  by-{<iK!(  Noe.  IIJT.  jms  and  19tS.] 
The  Victoria  City  ti.iincil  passed  by-law 
Nu.  1147,  BUthoritina  certain  local  improve- 
ments, in  lUU.  til  1915.  the  Council 
paswul  by-Uw  No.  IHSH,  under  section  133 
of  the  Munidpnl  Act  (B.C.  SUU.  1014. 
Cap.  621,  reciting  t1i*t  tho  work  author- 
iMd  had  been  carried  out  in  part  and  that 
the  Council  deemed  it  inailviaabli*  to  rom- 
plete  the  laid  work,  and  enaeled  that  an 
aasesament  be  mojle  on  the  lands  beneflted 
b;  the  works  au  /ur  completed.  In  Se)>- 
t«ml>er,  IDIR,  the  Council,  Beting  under  said 
section  133.  passed  by-law  No.  11)25,  which, 
after  reciting  what  had  previously  b«cn 
done,  levied  and  fixed  the  assessment 
neccBitary  to  provide  (or  llie  proportion  of 
thtt  oost  of  the  work  to  be  borne 
by  the  owners  of  the  property  immedi- 
ately to  be  benedled  and  tlie  City  reepec 
tively,  and  the  by-law  received  the  sanction 
of  tho  Lieutenant- Governor  in  Council.  On 
the  3lBt  <i(  May.  1010,  aeution  133  waa 
amended  by  section  25  of  the  Municipal 
Act  Amendment  Act.  1B16.  ita  operation 
beinn  thereby  confined  to  drains,  and  on  the 
same  day  section  10  ot  the  Local  luiptove- 
ment  Aat  Amendment  Aet.  1016,  was  passed. 
providing  that  the  Council  may  provide. 
under  ocrtain  conditions,  tliat  work  under- 
taken and  carried  out  in  part  shall  not  be 
ooDipleted,  a  condition  being  that  if  the 
special  assessDient  roll  wiUi  rMpH;l  to  the 
work  undertaken  has  not  been  made  and 
ronflrmcd  land  this  had  not  been  donej. 
tlie  Council  may  pass  a  by-law  amending 
the  by-Uiw  authorising  the  construotion  of 
the  work  in  so  far  as  it  reU(«*  to  the 
extent  of  tho  work.  In  an  octiuu  for  p 
itecUration  that  by-law  No.  1926  is  illesat 
and  void : — Held,  on  appeal,  affirming  the 
decision  of  Hunteb.  C'.J.B.C.  (QALLiffBB 
J.A.  dissenting! ,  that  owing  t«  the  repeal 
of  section  133,  the  Council  had  no  jurisdic- 
tion to  pass  by-law  No.  1925,  and  that  the 
proper  course  was  to  have  ameuded  by-law 
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No,  1147,  tu  effect  I  he  nvceuary  ebM 
under  •erlion  10  of  the  lMca\  Improvon 
Act  Amendment  A<-1,  1910,  which  at 
lime  conferred  the  sole  power  for  Biioli 
.i^sewmeut.  Mabrn  r(  oJ.  v.  Th*  COBW 
TioN  or  THE  City  or  VicroniA.  -  4 

STATUTES— B.C.     Stala.     1884,     Cap. 


a.C.  SUt«.  1013,  Cap.  57,  Sees.  16  and 

a; 

Bee  Railwats. 


B.C.  SUta.   1914,  Cap.  43.  St^w,  i 
Kte  FBAOncK.     a, 


D.C.  Stats.  1014.  Cap.  62,  S 
Hee  Rail  WATS. 
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STATUTES — Continued, 

B.C.  Stats.  1914,  Gap.  52,  Sec.  368. 
See  Abbitration. 

B.C.  Stats.  1915,  Cap.  10,  Sec.  3. 
See  Statute. 

B.C.  Stats.  1915,  Cap.  48.      -      - 
See  Mining  Law.     2. 

B.C.  StaU.  1916,  Cap.  32,  Sec.  19. 

See  RJBAL  PROPKBTT. 
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B.C.  Stats.  1916,  Cap.  .44,  Sec.  25.    -    418 
See  Statute,  Constbuotion  or.    2. 

B.C.  SUU..  1916,  Cap.  45,  Sec.  10.    -    418 
See  Statute,  Conbtbuction  of.    2. 

B.C.  Stats.  1916,  Cap.  49,  Sees.  10  and  28. 
137 

See  Conflict  of  Laws. 

B.C.  Stats.  1916,  Cap.  74.  332,  347 

See  Pbagticb.     21. 

Wab  Relief  Act.     3. 

B.C.  Stats.  1916,  Cap.  74,  Sec.  9.     -     255 
See  Mobtoage. 

B.C.  Stats.  1917,  Cap.  10,  Sec.  2(3).  -  191 
See  CoNTBACJT.     2. 


B.C.  SUts.  1917,  Cap.  74.      - 
See  Pbactice.     21. 
Wab  Relief  Act. 

B,C.  State,  1917,  Cap.  74,  Sec.  7. 
See  MoBTGAOE. 


832,  347 

3. 
•      255 


B.C.  Stats.  1918,  Cap.  97,  Sec.  5(4).    332 
See  Pbactice.     21. 


B.C.  Stats.  1918,  Cap.  104,  Sec.  7. 
See  Injunction.     2. 


142 


Can.  SUte.  1908,  Cap.  14,  Sec.  5.     -    450 
See  Statute,  Conbtbuction  of. 

Can.  Stats.  1910,  Cap.  50,  Sec.  8.    •     487 
*    See  Negligence.     3. 

Can.  Stats.  1914,  Cap.  2,  Sec.  6.     -     -     137 
See  Conflict  of  Laws. 

Criminal  Code,  Sees.  72  and  203.     -     390 
See  CbimInal  Law.     2. 

Criminal  Code,  Sees.  226(a)   and  229.    78 
See  Criminal  Law. 


Criminal   Code,   Sec.   454  (o). 

See  Cbiminal  Law.     4. 


834 


R.S.B.C.  1911,  Cap.  4,  Sec.  12.    463,  329 
See  Administbation. 
Pbobate. 


R.S.B.C.  1911,  Cap.  4,  See.  99 
See  Guabanteb.. 

R.8.B.C.  1911,  Cap.  11,  Sec  8. 
See  Abbitration. 


590 

868 
147 


R.S.B.C.  1911,  Cap.  11,  Sees.  13  and  14.  195 
See  Abbitbation.     2. 


R.S.B.C.  1911,  Cap.  13.     -     - 
See  Winding-up.     4. 

R.S.B.C.  1911,  Cap.  20,  Sec.  21. 

See  Statute. 

R.S.B.C.  1911,  Cap.  39.    -      - 
.   See  Company  Law. 


551 
858 
802 


R.S.B.C.  1911,  Cap.  39,  Part  Vm.,  Table 
A (28). 153,  545 

See  Company  Law.     3,  2. 


R.S.B.C.  1911,  Cap.  53,  Sees.  40(2),   (10), 
and  72. 

See  Pbactice. 


/. 


R.S.B.C.  1911,  Cap.  61.     -      -      - 
See  Pbactice.     8. 

R.S.B.C.  1911,  Cap.  78,  Sec.  45.    - 
See  Evidence  Act. 

R.S.B.C.  1911,  Cap.  79,  Sec.  27.    - 
See  Land  Registby  Act. 

R.S.B.C.    1911,    Cap.    82.     -    •     - 

See  NEGLIGENCE.       4. 

R.S.B.C.  1911,  Cap.  127,  Sec.  71. 
See  Real  Pbopebty. 


382 
504 
128 
.22 
60 
523 


R.S.B.C.  1911,  Cap.  127,. Sec.  73.    22,  566 
See  Land  Registby  Act. 
Mobtgage.     3. 


R.S.B.C.  1911,  Cap.  127,  Sec.  114. 
See  Pbactice.     16. 

R.S.B.C.  1911,  Cap.  138,  Sec.  2(25). 

See  GUABANTEE. 

R.S.B.C.  1911,  Cap.  154,  Sec.  9.  - 
See  Mobtgage.  3. 


R.S.B.C.  1911,  Cap.  159. 
See  Lands. 

Mining  Law. 


297 
868 
-     566 
104,  19 


2. 


R.S.B.C.  1911,  Cap.  194,  Sees.  16  to  27,  79. 
222 

See  Railways. 


R.S.B.C.  1911,  Cap.  203,  Sec.  22(1). 
See  Sale  of  Goods.     2. 


R.S.B.C.   1911,  Cap.  244. 
See  Abbitbation. 


442 
195 


2. 


R.S.C'.    Itirn,    Cap.    144. 


fee  S 


rt-TK,  Co.ismctTiu.N 


IrUl  procnodeil.  On  Judj^nient  bring  gi 
(or  1ms  thin  thn  Kmoiint  l>ai<l  Into  Goi 
die  learned  ]u<lgi!  gave  Uie  pliiilititf 
puBt«  up  to  the  application  for  Imvo 
iinivnil  thtf  ilvteofc,  and  th"!  ilcfenilant 
costs  •ubMjuent  therftii.  HrM.  on  app 
prr  Macdonald,  C.J.A.  and  MAann,  .V 
Ihat  a  prn|>ar  iirilvr  liad  b«'n  niadl!  a> 
cuata.  The  Court  Iwing  oqiially  divid 
thr  appeal  v/nit  dlsmiMnl.  leiTT  aku  Ib 
V,   USAXU  Tau.iK    I'Arinc    Railway   O 


I. Kemopal   o/   coal  —  SinUtrr  inl 

I — JfoiuHrp  of  damage*.  -       -       -     3 
Sw  MININU  La*-. 

TRIAL  — Civil  action  —  Crime  IdtoIt^iI 
.ludgment  pending  criminal  p 
ceeding.      -      -      >      -      .      4. 


TRESPASS — ^nlmng  upon  lamia  and  talc- 
imi  iiriirtl — Anaumption  of  eontent  of  oienrr 
—H.S.C.  t'JOn,  Cap.  .57.  tifc.  JSO.  Coatt— 
I'aywent  into  Court  —  /'nynienl  in  not 
plrailtil — Lrni-e  to  amend  defmce  at  Irinl,] 
In  an  nctinn  for  damages  a^inst  a  railway' 
Company  for  entering  upon  land  and 
remnviiig  gravid  for  grading  purpusFs.  the 
trial  judge  found  tliat  tliurc  wiig  at  U'list 
a  tmtative  arrangemrnt  whercbj'  the  Coni- 
pany  proceeded  aa  Ibey  did;  that  it  did 
not  ignore  the  plaintiffs  nor  dellanti?  or 
contemptuously  enter  upon  their  lands,  and 
was  reasonably  justified  in  assuming  it  had 
the  rnnscnt  of  the  plaintiffs  or  at  any  ral« 
that  there  would  be  little  or  no  difficulty 
in  making  a  satisfactory  ndjUEtment  of  the 

E-ice  to  l»c  paid  for  the  gravel  removed. 
e  held  that  there  vas  no  trespass  and  that 
the  proper  hosin  tor  compensation  was  the 
value  to  the  seller  of  the  property  in  its 
actual  enndition  at  the  liiue  the  gravel  wus 
taken  with  all  Us  existinK  ndvantagea  and 
with  all  its  possibilities,  exeluding  any 
advantage  due  to  the  carrying  out  of  the 
scheme  for  which  the  gravel  was  taken, 
applying  the  nils  in  Crdnr  Rapida  Manu- 
farluring  Co.  v.  laeoatr  (1814),  A.C.  5(18; 
H3  I,J..  P.C.  162.  neM.  on  appeal,  per 
Um-Oohj>u>.  C..I.A,  and  Mahtis,  J. A.,  that 
tlir  appeal  should  be  dismissed.  7'er  Mc- 
PiHLLirs  and  Ebkrth.  JJ.A,  :  That  the 
assessment  of  damages  was  based  on  a 
WTonj;  principle  snd  there  should  be  a  new 
Criat,  The  defendant  made  a  payment  into 
i'uurt  in  Bntisfaction  of  the  plsinliffs' 
pliLtui,  of  which  notice  was  );iven  the 
plaintiffs,  but  did  not  amend  its  defence 
accordingly.  Leave  was  given  to  amend 
at  the  commesceiiMUt  of  the  trial  and  the 


TRUSTS     AND     TRUSTEES   ~   Truti 

iHfAorJirrf  til  hulil  money  on  dcpanii 
WithilraiBala  by  i^Ai'que — Right  (o  alioi 
A  truslei'  nuthoriled  to  hold  money 
deiaHit  |>endiiig  investment  and  to  f 
intereat  on  same,  may  enter  into  an  arran 
ment  with  itM  OBlIui  gu*  (rust  that  pendi 
«iich  inve«inient  the  oetfui  qnr  Iriui  m 
^li  sums  M  he  wishes  by  efaei 


after   i 


It  Tbubt  Compakt  a 


VENUE  —  Plaintiff-B  right  of  selection 
Convenience  and  expense  —  P 
ponderanee.       -      -      -      -    3! 

Wre  PbaCTICE.      18, 


WAR  REUEF  ACT. 


3. Onlrr  diaptitaing   intA  r*str«tii 

— 1.1.1'al  judge  0/  Svpreme  Court — Jvrifl 
lion  —  InjunntioH  —  B.C.  Sltla.  1916,  €• 
74;  tan,  Cap.  H.]  A  County  Oonrt  H 
as  Local  Judge  of  the  Supreme  Court  t 
no  jurisdiction  to  malfS  an  order  dispenii 


XXVI.] 

WAR  RELIEF  ACT—Continued, 


INDEX. 


with  the  restrictions  of  the  War  Relief  Act 
(Martin,  J.  A.  diasenting).  Hanna  v. 
t'OSTEBTON. 347 

WILL — Realty — Bequest — Use  before  sale — 
Registration.]      A   testator   by   will   dated 
the    10th  of  June,   1913,  bequeathed   to  B. 
and  M.  in  equal  shares  certain  property  in 
Victoria.      The    will    also    contained    the 
words   "B.  to   have  full  use  of  house  and 
land  to  reside  in  or  let  as  he  thinks  fit  until 
the  year  1917,  when  the  property  must  be 
sold   at  latest  or  earlier  if  the  amount  of 
not  less  than  $8,000  can  be  realized.     Testa- 
tor   was   killed   on   the   torpedoing   of   the 
Lusitania,  May  7th,  1915.     On  appeal  from 
the    refusal    of    the    Registrar-General    of 
Titles  to  register  B.  and  M.  as  the  absolute 
owners   of    the    property: — Held,    that    the 
provision  as  to  the  use  of  the  house  and 
land  neither  contracts  nor  limits  the  pre- 
vious portion  of  the  will  and  the  applicants 
should    be    registered    as    absolute    owners. 
Re  Land  Registby  Act,   and  Blanchard 
AND  Morgan. 447 

2. Executor,   an   unlicensed   company 

— Application   to  appoint   manager  admin- 
istrator.         329 

See  Probate. 

WINDING-UP — Assets   transferred    to   new 

company 302 

See  Company  Law. 


153 


2. Contrihutories.  - 

.See  Company  Law.    3. 


WINDING-UP— Continued. 

3. Contributory. 

See  Company  Law.    2. 


601 


545 


4. Petition  for  order — Proof  of  facts 

— Not  within  personal  knowledge  of  peti- 
tioner— Oral  evidence  allowed  in  to  prove 
fact»—R.8.B.C.  1911  y  Cap.  IS;  R.8.C.  1906, 
Gap.  14i,  See.  12.]  On  a  petition  to  wind 
up  a  company  under  the  Winding-up  Act, 
if  the  affidavit  supporting  the  petition  is 
not  sufficient  to  prove  the  allegations 
therein  contained,  leave  may  be  granted  the 
petitioner  to  adduce  oral  evidence  on  the 
hearing  to  prove  said  allegations.  In  re 
Maritime  Wrapper  Co.  Re  Dominion  Cotton 
MilU  Company  (1902),  35  N.B.  682  fol- 
lowed. In  re  Winding-up  .Act  and  John- 
ston  Brothers    (Limited).       -  551 

WORDS  AND  PHRASES— "Agent/'  scope  of 

term. 387 

See  Practice.     9. 


2.- 


-"Any     judge     of     the     Supreme 

Court.*' 353 

See  Statute. 


3. "^Coasi  line"  meaning  of.    •     275 


See  Crown  Grant.    2. 


4. 


-'Persona   designata. 
See  Statute. 


353 


5.- 


<< 


Promissory  representation"  effect 
on  a  marine  insurance  policy.  400 
See  Insurance,  Marine. 


6. ** Sufficient   evidence"   meaning  of. 

123 

See  Evidence  Act. 
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